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ERRATA. 

Vol  9.   p.  19$.   I.  »3, 4.   for  "  in  either  cafe*"  read  "  if  there  were  no  occeffity  for 

"  8°*ng  there,  or  flaying  there  lb  long  for  provifiont.** 
VoL  zi.  p.  4*.  Jaft  Koe>  for  ««  Rule  ahfolute"  read  "  Rule  refm*ed.w 

p.  173.  3  line*  from  the  bottom,  lor  "  affidavit*"  read  "  Rnlei/* 

The  lame  in  the  margin. 
p.  $J«%  for  *  deed  JWT'  r«nd  "  deed/o/// 


■%• 


C      AS      E       S 


ARGUED  and  DETERMINED  ' 


1809. 


ItTTHK 


Court  of  KING's  BENCH, 


IN 


Eafter  Term, 


In  the  Forty- n in tl^  Year  of  the  Reign  of  George  III. 


Priestly,  and  Mary  his  Wife,  againft  Jane 
Wynne  Hughes,  an  Infant,  and  Others* 

UPON  a  bill  Bled,  which  came  on  to  be  heard  before   A"  "J"15**. 
*  whether  of  Jegi- 

the  Matter  of  the  Rolls,  wherein  it  appeared  that  timate  or  illegi- 
timate children, 
the  plaintiff  Mary  claimed  certain  eftates  of  con  fid  er  able   are  within  the 

value  in  the  counties  of  Merioneth  and  Carnarvon,  as   rmDt  of  the 

hetrefs  at  law  of  one  Zacheus  Hughes,  who  had  an  only   ™6a£' ,',, ,. 

fon  John  Wynne  Hughes,  who  died  in  th«  lifetime  of  his   ^hich  ralai"* 

J  J  *      I    »  all  main  ages  to 

father;  the  principal  our  (lion  turned  upon  the  validity   be  bybmnsor 

r         /         n  r  J     licence-:  and  by 

of  that  fon's  marriage,  whofc  lawful  iffue  the  defendant   three  Judges  a 

•v  it,  #  marriacc  of  an 

jane  Wynne  Hughes  claimed  to  be ;  and  his  Honor  directed  illegitimate  mi- 
the  following  cafe  to  be  made  for  the  opinion  of  this  w^ii  the^orT"" 
Court.  '  ULl-lhcrAT 

tber  is  void  by 
the  f  1  th  fee- 

tionj  the  words  fiubtr  and  mother  in  that  fe&ion  meaning  legitimate  parents:  by  ont 

Judge  it  it  cafus  omifliit  in  the  ad*,  and  the  marriage  good. 

Vol.  XI.  B  On 


CASES  in  CASTER  TERM 

1809.  On  the  9th  of  September  1792  a  marriage  was  folem- 

~~ —         nized  in  the  parifh  church  of  Denis  in  the  count?  of  Car* 

again/I  narvon  between  John  Wynne  Hughes,  then  above  the  age 
of  21  years,  and  Jane  Hughes  (one  of  the  defendants) 
then  an  infant  of  the  age  of  16  years,  the  illegitimate 
child  of  one  Jane  Roberts t  (ingle  woman,  by  Thomas 
Jones*  who  died  feveral  years  before  the  faid  marriage. 
The,  marriage  was  had  by  licence,  and  without  the  publi- 
cation of  banns,  but  the  licence  was  obtained  and  the 
marriage  had  with  the  confent  of  Jane  Roberts,  but  with- 
out the  confent  of  any  guardian  of  the  perfon  of  Jane 
Hughes  appointed  by  the  Court  of  Chancery.  After  the 
marriage  John  Wynne  Hughes  and  Jane  Hughes  had  iffde 
the  defendant,  Jane  Wynne  Hu/bes,  and  no  other  child. 
On  the  30th  of  January  1795  John  Wynne  Hughes  died  ; 
and  on  the  10th  of  February  1796  Zacheus  Hughes ,  the 
father  of  John  Wynne  Hughes,  died  in  te  ft  ate,  and  feifed 
in  fee  of  certain  real  eftates.  The  queftion  was,  whether 
the  marriage,  between  John  Wynne  Hughes  and  Jam 
Hughes  the  mother,  on  the  9th  of  September  1 792,  in  man- 
ner aforefaid,  were  a  good  and  lawful  marriage,  to  entitle 
Jane  Wynne  Hughes  to  facceed  as  heir  to  the  real  eftates 
of  which  Zacheus  Hughes  died  feifed ;  or  whether  fuch 
marriage  were  not  void  by  the  marriage  act  26  Geo*  2. 

'•33- 

This  cafe  was  firft  argued  in  Eafter  term  48  Geo.  3. 

by  Owen  for  the  plaintiffs,  and  Williams  Serjt.  for  the  de- 
fendants ;  and  again  in  Hilary  term  laft  by  Lens  Serjt. 
for  the  plaintiffs,  ^nd  The  Attorney  General  for  the  de- 
fendants. 

The  ftaf.  26  Geo.  t.c.  33.  for  better  preventing  of 
dandeftine  marriages,  prefcribes  (/  1.)  the  manner  and 
place  in  which  banns  of  matrimony  (hall  be  published, 

and 
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and  ena£ks,  "  that  all  other  the  rules  prescribed  by  the        1809. 
*€  rubrick  concerning  the  publication  of  banns,  and  the 
"  folemnization  of  matrimony,  and  not  hereby  altered, 
11  (hall  be  duly  obferved."    Sc&.  3.  provides  that  no 
minifter  (hall  be  punifliablc  for  folemnizing  marriages  of 
infants  €t  without  confent  of  parents  or  guardians,  whofe 
"  confent  is  required  by  law,  unlefs  he  (hall  have  notice 
w  of  the  diflent  of  fuch  parents  or  guardians  "  and  fuch 
diflent  publicly  declared  at  the  time  in  the  church  where 
the  banns  are  publifhed  (hall  avoid  them*     Se&.  4.  re- 
gulates  the  granting  of  licences  of  marriage  by  any  Ordi- 
nary or  other  perfon  having  authority  to  grant  them.  And 
fed.  6.  faves  the  right  of  the  Archbidhop  of  Canterbury 
to  grant  fpecial  licences.    Se&.  8.  ena&s  that  "  all  mar- 
"  riages  folemnized  in  any  other  place  than  a  church  or 
"  fuch  public  chapel,  unlefs  by  fpecial  licence  as  afore- 
"  faid,  or  that  (hall  be  folemnized  without  publication  of 
*•  banns  or  licence  of  marriage  from  a  perfon  having 
"  authority  to  grant  the  fame  firft  had,  (hall  be  null  and 
"  void  to  all  intents  and  purpofes  whatsoever."    And 
theto  fe£t.  n.  (on  which  the  queftion  turned)  ena£ts9 
<c  that  all  marriages  folemnized  by  licence,  where  either 
"  of  the  parties  (not  being  a  widower  or  widow)  (hall  be 
"  under  the  age  of  21  years,  which  (hall  be  had  without 
"  the  confent  of  tl\z  father  of  fuch  of  the  parties  fo  under 
"  age,  (if  then  living),  firft  had  and  obtained;  or,  if 
"  dead,  of  the  guardian  or  guardians  lawfully  appointed, 
"  or  one  of  them  \  and  in  cafe  there  (hall  be  no  fuch 
"  guardian  or  guardians,  then  of  the  mother^  if  living 
"  and  unmarried)  or  if  there  (hall  be  no  mother  living 
**  and  unmarried,  then  of  a  guardian  of  the  perfon  ap- 
M  pointed  by  the  Court  of  Chancery \  (hall  be  abfolutely 
*'  null  and  void  to  all  intents  and  purpofes  whatsoever." 

B  2  Seft. 


CASES  in  EASTER  TERM 

1809.        Se£h  12.  reciting  that  the  guardian  or  mothet  of  the  party 

Pbibstlt  ^°  um*cr  agc>  maY  ^e  non  compos,  or  beyond  feas,  or 
*S0*«fi  unduly  refufe  their  confent  to  a  proper  marriage,  enables 
the  Lord  Chancellor,  &c.  on  petition  to  authorize  the 
fame,  as  if  fuch  th£  guardian  or  mother  had  conferred. 
Se&.  15.  gives  a  form  for  the  marriage  regifter  required 
to  be  kept,  which  mentions  the  "  content  of  parents % 
w  guardians,"  &c. 

The  queftions  made  in  argument  were  two ;  lft,  Whe- 
ther illegitimate  children  were  bound  by  all  or  any  of  the 
provifions  of  the  marriage  aft,  and  particularly  by  thofe  in 
the  nth  fcftion :  and  if  they  were,  then,  adly,  Whether 
the  confent  of  a' #ra/«m/ father  or  mother  to  the  obtaining 
of  a  marriage  licence  for  their  infant  child  would  fatisfy 
Ihe  v?oi&%  father  and  mother^  as  ufed  in  that  cla^fe. 

For  the  plaintiffs  it  was  contended,  that  the  8th  fee* 
tion,  enafting  that  all  marriages  folemnized  without 
banns,  or  licence,  (hould  be  void,  neceflarily  included  the 
marriages  of  illegitimate  as  well  as  of  legitimate  children ; 
and  both  were  equally  wkhia  the  germl  policy  of  the 
law,  which  was  for  the  prevention  of  clandcftine  mar- 
riage, and  to  prated  infants  from  furprize  and  tmpofrtiort 
in  contracting  matrimony.  The  aft  is  framed  with  re- 
ference to  the  ancient  approved  ufages  and  discipline 
of  the  church  as  to  the  manner  of  celebrating  marriages ; 
the  common  and  regular  manner  of  doing  which  is  by 
bannSj  and  in  that  mode  of  celebration  a  baftard  would 
have  no  more  difficulty  than  any  other  perfon.  But  the 
aft  alfo  recognizes  another  mode,  by  licence,  which  was 
yraftifed  before  in  the  church,  not  as  a  matter  of  right, 
but  indulgence,  granted  upon  fpecial  application  and 
for  good  caufe ;  and  for  which  the  confent  of  lawful 

7  parents, 
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parents,  authenticated  upon  oath,  was  an  indifpenfably  1809. 
requifite ;  on  palp  of  avoidance  of  the  licence,  as  well  as  of  pR1K8TLr 
ecclefiaftical  puniftimcnt  (a).  Then  the  aft,  allowing  of  hioJJm. 
marriages  by  the  one  mode  as  well  as  by  the  other,  alio 
impofes  a  condition  upon  the  party  obtaining  the  licence, 
which  mud  be  complied  with  in  order  to  make  it  effec- 
tual, and  that,  by  the  nth  fe&ion,  is  the  confent  of 
the  father  of  fuch  party,  .if  living  ;  or,  if  dead,  of  the 
guardian  lawfully  appointed ;  or  if  no  fuch  guardian,  then 
of  the  mother >  if  living  and  unmarried;  or,  if  no  fuch 
mother,  then  of  a  guardian  appointed  by  the  Court  of  Chan* 
eery.  Now  it  is  no  argument  to  fay  that  if  fome  of  thefe 
required  confents  cannot  be  obtained  by  a  baftard,  there- 
fore he  is  abfolved  from  the  neceflity  of  having  any  con- 
fent whatever  for  obtaining  his  licence;  for  the  8th 
fe&ion  having  firft  avoided  all  marriages  folemnized 
without  banns  or  licence ;  which  would  clearly  include  the 
marriages  of  baftards;  the  nth  fe£iion  avoiding  all  mar- 
riages by  licence,  unlrfs  with  the  confent  therein  required, 
muft  nectflarily  alfo  include  all  fuch  perfons.  Nor  will 
it  follow,  if  the  words  father,  guardian  lawfully  appointed^ 
and  mother^  ufed  in  that  claufe,  muft  be  confined  to  legi- 
timate father  and  mother,  and  guardian  appointed  by  a 
legitimate  father,  that  a  baftard  cannot  be  married  by 
licence ;  becaufe  a  guardian  may  (till  be  appointed  by 
the  Court  of  Chancery  td  confent  for  fuch  a  perfon  :  and 
it  is  wtll  known  that  fince  the  marriage  ad  that  Court 
is  in  the  habitual  pr  a  ft  ice  of  appointing  guardians  for 
that  purpofe ;  and  that,  frequently  upon  the  application 
pf  the  natural  parents :  and  the  very  exiftence  o{  fuch 


(0)  Ctjw  191*  103!  104.  l  Burn's  feci*  Law%  ti\.  Marrlag*<*Lktncu 
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CASES  in  EASTER  TERM 

*  1809.  a  practice  in  that  court  gives  a  fandion  to  the  argument 
— — ~  for  the  neceflity  of  it.  In  The  Kine  v.  The  Inhabitants  of 
*zainft  Hodnett(a),  the  marriage  by  licence* of  an  illegitimate 
infant,  to  which  there  was  no  confent  of  either  parents 
or  guardian  of  any  description,  was  held  to  be  void, 
within  the  nth  claufe  of  the  aft.  And  in  the>  cafe  of 
Horner  v.  Liddiard(b)%  it  was  exprefsly  decided  by  Sir 
Wtn.  Scott,  after  much  deliberation,  that  baftards  were 
bound  by  the  provifions  of  that  claufe.  And  upon  this 
point  of  the  argument  the  cafe  of  The  King  v.  Edmon- 
ton (c)  is  not  at  variance  with  thofe  decifions. 

The  next  and  mod  contefted  queftion  was,  whether  the 
confent  of  the  natural  mother  to  the  marriage  licence  after 
the  death  of  the  putative  father,  (and  there  being  no  guar- 
dian appointed,  even  if  fuch  an  appointment  could  law- 
fully have  been  made  by  the  putative  father)  would  fatisfy 
the  words  of  the  1  ith  claufe ;  or  whether  the  terms  father 
and  mother  there  ufed  muit  not  be  taken  in  their  Arid 
legal  fenfe,  as  denoting  legitimate  parents  of  children  born 
in  wedlock.  The  plaintiffs'  counfel  contended  for  the 
latter  fenfe,  in  which  fenfe  the  legiflature,  they  faid,  (fol- 
lowing the  principle  of  the  common  law,)  was  always  to 
be  underftood  when  fpeaking  generally  of  fathers,  mo- 
thers and  children.  The  common  law  confiders  a  baftard 
as  nullius  films.  And  the  flat.  18  Eliz.  c.  3.  for  the  firfl 
time  recognized  the  relation  of  an  illegitimate  child  to  its 
parents ;  but  this  was  only  for  the  purpofe  of  burchening 
the  parents  with  the  maintenance  of  the  child  in  exone- 
ration of  the  parifli :  and  the  fecond  fed  ion  of  that  aft 
defcribes  them  as  guilty  of  an  offence  againft  the  laws  of 


(#)  1  Term  Rep.  96.  (J)  Report  by  Dr.  Croii, 

(0  E.  14  Ge».  3.  S.  R.  %  ton/I.  85. 
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God  and  man.  Be  fides  it  only  ufcs  the  termt  "  refuted  1809. 
father,"  and  "  bqftard  child."  The  ftat.  13  &  14  Car.  2.  P7^sTI* 
/  7.  making  further  provifbn  for  the  fame  purpofe,  ufcs  J?tav^ 
the  terms  "putative  father,  and  lewd  mothers  of  baftard 
children."  On  the  other  hand,  baftards  have  been 
held  (a)  not  to  be  within  the  ftat.  32  if.  8.  c.  1.  enabling 
perfons  holding  lands  in  chivalry  to  difpofe  of  2 -3d* 
thereof  in  advancement  of  children.  And  the  ftat.  43  Eliz* 
c.  2.  /  7.  which  requires  the  father  and  grandfather,  and 
the  mother  and  grandmother  of  poor  children  to  contribute 
if  of  ability  to  their  relief,  has  been  held  (b)  not  to  extend 
to  a  putative  grandfather.  Two  inftances  only  are  relied 
upon,  in  favour  of  the  defendants,  as  leading  to  a  differ- 
ent  concluGon :  the  firft  is  on  the  conftru&ion  of  the  fta- 
totcs  25  H.  8.  c.  22./  3.  and  28  H.  8.  c.  16.  /  2.  (c) 
relative  to  prohibiting  marriages  within  the  Levitical  de- 
grees only,  which  fpeak  of  father,  mother,  brother,  lifter, 
&c:  and  in  Haines,  v.  Jeffreys  (d)t  on  motion  for  a  prohi- 
bition to  the  ecckfiaftical  court  to  (lay  proceedings  there 
againft  a  man  for  marrying  his  filler's  baftard,  the  Court 
appears  to  have  con&dered  that  fuch  a  marriage  was  within 
the  Levitical  degrees.  Whether  this  were  ultimately  de- 
cided does  not  with  certainty  appear ;  fome  of  the  reports 
of  the  cafe  faying  that  the  matter  was  adjourned :  but  the 
opinion  thrown  out  proceeded  wholly  on  the  ground  of 

(*)  tIUrntbiC%  cafe,  Djf.  345.  0. 

V)  R*x  v.  Rtrvc,  %  Bulftr.  344.  was  cited ;  but  the  order  on  the  ntuttd 
&**dfatb*r  feems  to  have  been  di (charged  rather  on  a  collateral 
ground,  as  be  was  bound  over  again  to  appear  at  the  next  Quarter  Seflions. 
An  opinion,  however,  to  the  effe&  dated  U  clearly  exprefled  by  JrVtitcJk 
tad  Crafe  Juftices,  in  Che  cafe  of  The  Cttj  •/  fTeftmmfitr  v.  GsrrarJ, 
P-  34&  of  the  fame  book. 

M  And  fee  $2  tf.  3.  e.  3S* 

W  Hsmt  v.  Jtfryt,  Cm.  Rtf.  *.  3  Ld.  Rap  68.  5  MO.  168.  and 
**.  35*. 
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1809.  the  particular  fubjeft.  matter  of  the  law,  the  intent  of 
?tuiTiY  wh*ch  was  to  prohibit  any  connubial  approach  between 
*t**«fl  perfons  of  the  fame  natural  blood,  and  not  merely  of  the 
fame  civil  or  hgal  blood.  And  what  is  faid  in  The  ^/een 
v.  Chafin  (a)  is  to  the  fame  purpofc.  Thofe  ftatutcs  of 
H.  8.  were  pafled'  in  order  to  enforce  the  ecclefiaftical 
law,  to  which  they  referred,  and  therefore  the  conduc- 
tion was  ncceffarily  to  be  governed  by  that  law ;  and  the 
whole  argument  proceeded  on  the  foundation  that  the 
ecclefiaftical  law,  concerning  the  confanguinity  of  perfons 
within  theLevitical  degrees,  extended  to  illegitimate  as  well 
as  legitimate  relations ;  which  appears  by  1  Gib/.  Cod.  413. 
(2d  edit.)  The  other  inflame  relied  on  is  the  conftru&ion 
put  upon  the  flat.  4  &  5  Ph.  &  M.  c.  8./  3.  which  infli&a 
pumfhment  on  fuch  as  unlawfully  take  any  maid  or  wo- 
man child  unmarried  within  the  age  of  16  out  of  the  pof- 
fefllon  and  againft  the  will  of  thefat/jer  or  mother  of  fuch 
child,  or  out  of  the  pofleflion  and  againft  the  will  of  fuch 
per/on  as  then Jball  happen  to  have  by  any  lawful  ways  or  means 
the  order t  keeping,  education  or  governance  of  any  fuch  maiden 
or  woman  child :  and  in  St  range's  report  (b)  of  the  cafe  of 
The  King  v.  Cornforth  and  others,  it  is  faid  that  the  Court 
granted  an  information  againft  the  defendants  for  taking 
away  a  natural  daughter  under  16,  under  the  care  of  her 
putative  father ;  being  of  opinion  that  it  was  within  thai; 
fedion  of  the  aft.  Bui  this  might  well  have  been  decided 
upon  the  latter  words  of  it ;  as  the  putative  father  has  a  natu- 
ral right  (c)  to  the  care  and  education  of  hisxhild  j  and  this 

was 

(«)  3  Safk  66.  (4)  Hf/.i$Ge9i  %Strm.  11 6a. 

(t)  The  putative  father,  Jong  before  that  determination,  and  at  leaft  fince 
the  ft.  18  £/t*.  and  fubfe.ju.nt  ftatutcs,  was  chargeable  with  the  mainte- 
nance and  care  of  the  baftard  child.  Thefe  ftaiutw  fpeak  of  the  offence 
of  the  reputed  father  and  mother  Utmirtg  fuch  childrtn  to  be  kept  at  the 
charge  of  the  parilh  j  which  fcemi  to  imply  thai  they  have  a  doty  im~ 

pofc4 


\ 

IN  THE  FoRTT-NINTH  YbaK.  OF  OEORGE  III. 
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was  a  taking  of  the  child  from  the  po fie  (Hon  and  again  ft  1809. 

the  will  of  a  perfon  having  by  lawful  means  the  govern-  r 

ance  of  her.    And  it  appears  from  another  report  (a)  of  *z*%«ft 

the  Hww" 


pofed  on  them  not  to  leave  fuch  children  to  be  a  charge  on  the  pari/h ; 
and  that  they  have  the  lawful  keeping  of  them  at  leaft  till  difpoflefled  of  > 
that  charge  by  the  crown.  Vide  Nciolandy.  Ojman,  Tr.  17  Geo.  a.  1  Conft. 
406.  and  Sayer,  93.  1  BuriCi  Jufi%  tit.  Bafiard.  And  vide  Rex  v.  Sopor p 
5  Turn  Rep.  478.  Rex  v.  Dr.  Mofe/y,  5  £0/?,  124.  Rex  v.  Hopkins, 
7  Fafi,  579.  and  Ward  v.  St.  Paul,  1  Uro.  C&.  Caf.  583.  And  vide  what  is 
f*jd  by  Sir  Wm.  Scott  in  Horner  v.  Liddiard,  Dr.  Crokt'i  Rep,  174,  5. 

(«)  The  book  referred  to  was  1  CcmJPs  Soft,  405.  tit.  Baflards,  which 
cius  the  cafe  from  MS.  That  this  wai  the  true  ground  of  the  decifion  it 
alfo  confirmed  by  two  MS.  reports, of  the  fame  cafe  in  my  pofflflionj 
one  by  Mr.  ford,  the  other  by  Mr.  Short,  a  cotemporary  at  the  bar.  In 
the  latter,  the  judgment  of  the  Court  is  thus  briefly,  but  intelligibly 
ftated  :  "  Curia.  The  point  of  the  aft  is  not  whether  the  lady  is  legi- 
timate or  not,  but  the  taking  her  from  the  pofllfiion  of  a  perfon  having 
by  lawful  means  the  government  of  her.  The  putative  father  of  a  natu- 
ral child  has  a  natural  right  to  the  care  and  education  of  it,  and  it  is  an 
act.  of  humanity  in  him  fo  to  do  j  and  he  has  therefore  the  care  of  it  by 
lawful  means ;  and  the  taking  her  from  his  poffeflion  is  the  abufe  within 
the  aQ.    Information  granted.", 

Mr.  Ford's  note  is,  as  ufua),  moft  full  and  fatisfa&ory.— 
The  King  agdnji  Coknfokth.— An  information  was  moved  for 
again  A  the  defendant  and  others  for  taking  and  carrying  away  one  Mary 
Scone,  then  under  the  age  of  16  years,  out  of  the  cuftody  of  her  father,  and 
marrying  her  without  his  confent  to  the  defendant  Comfo*tb*  On  (hew* 
Wig  caufe,  it  was  fworn  by  feveral  affidavits,  that  Mary  Boom  was  an  ille- 
gitimate child 5  and  therefore  it  was  intifted  that  this  was  neither  an 
offence  at  common  law,  nor  againft  the  flat.  4  &  5  Pbil.  &  M.  c.  8. 
That  a  baftard  was  confidered  in  law  as  the  child  of  no  particular  perfon, 
nor  could  any  one  be  her  guardian  either  by  common  law  or  by  tertament. 
That  her  reputed  father  could  not  have  ravi  foment  of  ward  at  common 
law,  nor  any  remedy  whatfoevcr  for«difparagemcnt  of  marriage.  That 
he  was  neither  guardian  by  nature,  nor  nurture,  and  fo  could  not  be 
within  the  intent  and  meaning  of  the  a&  of  parliament,  which  is  de« 

x  curatory 


*•  CASES  in  EASTER  TERM 

1809;       the  cafe  that  it  was  decided  on  that  ground.    If  thefe  dc- 
PnIltTtT     cifi°ns  »P<>n  the  ftatutes  of  Hen.  8.  and  Philip  and  Mary 
*zm*fi        be  (hewn  to  have  no  fair  bearing  upon  the  preient  ques- 
tion, 


claratory  of  the  common  law  5  and,  that  to  bring  her  within  the  words, 
Sec.  the  ought  to  be  an  heirefs.    Scd.  vide  the  flat.  $P.&  M.  c.  8. 

£  contra,  it  was  infilled,  that  this  was  an  offence  both  at  common  law 
and  within  the  ftatute.    As  to  the  ftatute,  it  might  be  the  fit  ft  primary 
intent  of  it  to  prated  young  heireffes  or  inheritors  ;  but  both  the  pre* 
amble  and  the  enacting  part  of  it  have  a  much  larger  view  and  extent. 
The  words  of  the  preamble  are  "  maidens,  and  women  children,  as  well 
fuch  as  be  heirs  apparent  to  their  anceftors,  *•  others,"  &c    Then  fel- 
lows the  enading  part,  (/  1.)  That  it  wall  not  be  lawful  to  take  and 
convey  away  any  maid  or  woman  child  unmarried,  being  within  the  age 
of  16  years,  out  of  the  poffeflion  and  cuftody  or  governance,  and  againft 
the  will,  of  the  father  of  fuch  maid  or  woman  child,  &c    But  fup- 
pofmg  the  word  father  in  this  daufe  mould  be  confined  to  the  Aria  legal 
fcnfe  of  the  word,  to  import  a  legitimate  father  only  5  yet  the  words  in 
the  next  claufe  are  large  enough  to  extend  to  the  prefent  cafe.    «  That 
If  a  perfon  or  perfons  (hall  unlawfully  take  or  convey  anj  maid  or  wo* 
nun  child  unmarried  out  of  the  poffeflion  and  againft  the  will  of  the  father 
or  mother,  or  out  of  the  poffeflion  and  againft  the  will  of  fuch  perfon  or 
perfons  as  then  (hall  happen  to  have  by  any  lawful  ways  or  means  the 
order,  keeping,  education,  or  governance,  of  any  fuch  maiden,**  &c. 
Thefe  words  are  general,  and  include  all  perfons  (not  only  parents  and 
guardians,  who  are  exprcftly  mentioned  and  provided  for  before)  but 
every  perfon  whatever  tliat  (hall  happen  by  any  lawful  ways  and  means 
to  have  the  order,  keeping,  *c.    And  it  cannot  be  denied  but  that  the 
parent  of  an  illegitimate  child  has  by  lawful  ways  and  means  the  order, 
keeping,  *c    The  ftatute  iS  Eli*,  calls  the  parent  of  an  Illegitimate 
child  the  father,  and  obliges  him  to  maintain  and  provide  for  it,  and 
nature  equally  obliges  him  to  provide  for  fuch  children,  as  if  they  were 
legitimate.    As  to  the  common  law;  the  offence  that  is  here  charged 
againft  the  defendants  is  in  nature  of  a  confpiracy,  which  has  always 
been  confidered  as  an  offence  at  common  law  3  it  was  fo  declared  in  the* 
cafe  of  Uri  Ojulfim ;  and  the  cafe  of  The  King  v.  TwiJUtn,  1  Sid.  387. 
1  Ltv.  257.  it  fimilar  to  this  in  ittcircumrUncei. 
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tion,  and  the  rule  of  law  remain  unfliaken,  that  the  general        1809. 
terms  foi&er,  mother,  and  cbild%  ufed  in  ads  of  parliament,      p 
muft  be  taken  to*  mean  legitimate  relations  of  that  defcrip*        mt*™fi 

HtfCHX<» 

Lie  C.J.  The  foundation  of  the  application  to  the  Court  is  for  a 
contrivance  to  do  an  unlawful  aft,  by  taking  and  conveying  away  a 
young  bdy  under  the  age  of  16  years  out  of  the  pofleffion  and  againft 
the  will  of  the  perfon  who  by  lawful  ways  and  means  happened  to  have 
the  cuiiody  and  government  of  her  $  and  therefore  it  will  not  be  necef- 
lary  for  this  Court  to  enter  into  the  con fi deration  of  that  part  of  the 
cafe,  Whether  this  young  lady  was  the  legitimate  or  illegitimate  child  of 
Air.  Boon*  j  becaufe  that  is  not  the  foundation  u^>on  which  this  Court 
doth  always  proceed  in  cafes  of  this  nature.  In  regard  to  the  fact*  that 
is  not  denied  ;  that  the  defendant  came  to  Mr.  Boone'*  houfe  with  a 
cumber  of  people  in  ordct  to  take  and  carry  away  this  young  lady  ;  of 
his  bribing  and  corrupting  the  fervants  $  6f  fwearing  that  the  young  lady 
was  21  years  of  age,  in  order  to  procure  a  licence,  when  he  had  full 
knowlege  to  the  contrary ;  that  this  was  againft  the  will  of  Mr.  Boone, 
who  had  educated  this  young  lady  as  his  daughter,  and  under  whefc 
cuftody  and  government  (he  then  was.  And  as  tq  the  wiliingnefi  and 
confentof  the  child  to  go  with  the  defendant  and  marry  him,  that  makes 
no  difference  at  all,  but  is  a  circumftance  taken  notice  of  by  the  ftatute* 
(viz.)  That  maids  and  young  women  unmarried  being  allured  and  won 
by  flattery  and  fair  promifes  to  contract  matrimony,  &c.  and  that  was 
one  of  the  principal  mifchiefs  intended  to  be  remedied  by  the  ftatute. 

Chapplb  and  WaiCHT,  Juftices,  to  the  fame  effedh 

J7r  C*rf  Let  the  rule  for  an  information  againft  all 

the  defendants  be  abfolute. 

In  addition  to  this  I  am  able  to  ftate,  that  the  two  firft  counts  in  the 
information,  which  was  afterwards  filed,  were  for  a  confpiracy,  and  did 
not  conclude  «  againft  the  form  of  the  ftatute  1"  the  third  and  fourth 
counts  were  framed  upon  the  ftatute,  with  an  apt  conclufion  \  but  did 
saot  ftate  whole  child  (he  was,  but  merely  that  (he  was  taken  fiom  the 
poaTcflioa  of  J.  B.  he  then  and  there  having  by  lawful  ways  and  means 
the  order,  keeping,  education,  and  governance  ot  her.  The  firft  count 
itated  her  to  be  the  illegitimate  daughter  of  J.  B.  and  it  had  been  in* 
ftcrted  in  the  third  and  fourth,  but  was  ftruck  out.  The  defendants 
were  afterwards  convlfccd,  fined  5/.  and  imprifoned  for  a  year. 

6  tion. 
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1809.        tion,unlefs  tfie  contrary  be  expreffed,  orof  necefltty  to  be  im* 
_  plied  from  the  fubjed  matter*  or  by  reference  to  fome  other 

*£*»>ft         law  which  excludes  the  didin£tion ;  this  brings  the  cafe 
to  the  true  conitrudlion  of  the  marriage  ad  itfclf,  which 
■  has  thefe  general  words  in  the  nth  fedtion,  and  mud 
therefore  be  taken  to  mean  legitimate  parents  and  chil- 
dren, unlefs  the  contrary  b;  expreffed  on  the  face  of  the 
a£t,  or  mud  neceftarily  be  implied.     It  mud  be  admitted 
that  a  condru£iion  favourable'  to  the  defendant  J.  W9 
Hughes  was  put  upon  this  claufe  of  the  ad  in  The  King 
r.  Edmonton  (a) ,  by  two  at  lead  of  the  Judges  who.  de- 
cided that  cafe  ;  who  relied  however  principally  on  Corn* 
forth\  cafe,  which  has  been  fufHciently  didinguifhed  from, 
this :  but  the  third  (b)  faid,  it  was  not  neceflary  to  give 
a  decifive  opinion  on  the  condru£cion  of  the  marriage 
ad  %  for  if  the  cafe  were  within  the  aft,  there  was  no- 
tjody  to  content  to  the  licence  but  the  putative  father,  and 
nobody  elfe  could  be  meant:  and  if  the  a&  only  extended 
to  cafes  where  there  was  a  lawful  father,  then  the  cafe 
was  not  within  it,  and  no  confent  was  neeeflary.     It  is 
uncertain  .therefore  on  which  of  thofe  alternatives  the 
learned  J  jdgc  meant  to  rely :  and  if  the  legal  conclufion 
foes  not  neceflarily  follow  from  the  alternative*  fo  dated, 
it  lcffens  in  this  indance  the  weight  judly  attached  to  his 
opinions  in  general.     But  in  The  King  v.  The  Inhabitants 
of  Hodnett  (r),  the  marriage  by  licence  of  an  illegitimate 
child  under  age  was  exprefsly  held  to  be  void  within  the 
1 1  th  fecYion  of  the  a&,  for  want  of  the  confent  thereby 
required  :  though  that  does  not  conclude  the  prefent 
que  (lion,  becaufe  there  was  no  confent  of  any  pertyn 

(a)  E.  24  G.  3.  B.  ft.  t  Ccnfi,  85. 

(*}  Bulltr  J.  j  Lord  Msnifiild  C  J.  was  abfent, 

{()  iTermRef.  96. 
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given  in  that*  cafe.    The  authority  however  of  The  King        1 809. 
v.  Edmonton  is  dire&ly  oppofed  by  the  judgment  of  Sir      p1IliT1>ir 
Wm.  Scott  in  Homer  v.  Liddiard;  for  there  the  mother       „**** 
who  had  been  appointed  guardian  by  the  putative  father, 
confented  to  the  licence,  and  yet  the  marriage  was  de- 
creed to  be  void :  and  alfo  by  the  eftablifhed  pra&ice  of 
the  Court  of  Chancery,  fmce  the  pafling  of  the  marriage 
act,  to  appoint  a  guardian  to  confent  to  the  marriage  by 
licence  of  an  illegitimate  minor,  although  the  natural 
parents  were  (till  living.     It  is  alfo  material  to  b$  confi*   g 
dered  that  by  the  ecclefiaftical  law  to  which  the  marriage 
a£fc  neceflarily  refers  when  fpeaking  of  licences,  no  li- 
cence can  be  obtained  by  a  minor  without  oath  of  the 
confent  of  the  father  if  living,  or  if  dead,  of  the  tefta- 
mentary  guardian  if  any  \  and  no  fuch  -oath  could  be 
made  by,  or  would  be  received  from  a  natural  father,  who 
mud  in  the  fame  breath  accufe  himfelf  of  an  ecclefiaftical 
offence  for  which  Jie  would  be  punilhable  by  that  law. 
Neither  can  any  other  but  a  legal  father  appoint  a  tefta- 
mentary  guardian  by  the  ftat.  12  Car,  2.  c.  24.  f  8.,  as 
is  (hewn  by  Sir  Wm.  Scott  in  Horner  v.  Liddiard  (a) ;  and 
the  guardian  interpofed  by  the  nth  fedion  of  the  ftatute, 
between  the  father  and  mother,  whofe  confent  is  required 
to  the  licence  mud  be  a  teftamentary  guardian ;  for  the 
only  other  guardian  known  to  the  law  for  this  purpofe  is 
the  one  appointed  by  the  Court  of  Chancery,  who  is 
mentioned  after  the  mother  in  the  fame  claufc :  and  as 
the  fame  learned  Judge  obferved  (£),  the  father  and  mother 
fpoken  of  mufc  be  ejufdem  generis,  not  a  legal  father  and 
an  illegal  mother.  And  he  has  alfo  pointed  out  the  mani- 
feft  inconvenience  and  uncertainty  that  would  enfue  from 
admitting  the  power  of  a  putative  father  to  bind  the  child 

,  (*)  Dr.Crvke's  R/p*  180.  (4)  /*.  173, 

by 
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1809.        by  his  confent,  from  the  difficulty  in  many  inftances  of 
—  afcertaining  by  whom  fuch  confent  muft  be  given.    By 

agmnft  the  fame  rule  it  muft  be  admitted  that  the  publication  of 
banns  cannot  be  forbidden  by  natural  parents*  The  re« 
fult  of  the  whole  is,  that  illegitimate  children  are  within 
the  general  provifiona  of  the  aft  prohibiting  marriages 
otherwife  than  by  banns  or  licence :  but  the  confent  of 
fathers  and  mothers  required  by  the  nth  feftion  to  the 
validity  of  a  marriage  by  licence,  where  the  child  is  un- 
der age,  muft,  upon  the  principle  as  well  of  the  common 
law  as  of  the  eccleGafticaliaw,  be  underftood  of  legitimate 
fathers  and  mothers  :  and  no  fuch  confent  having  been 
given  in  this  cafe,  nor  any  confent  by  a  guardian  ap- 
pointed by  the  Court  of  Chancery  for  this  purpofe,  the 
confequence  is  that  the  marriage  was  null  and  void  by 
the  exprefs  enaftment  of  the  ftatute. 

For  the  defendants,  the  cafe  was  argued  in  the  alterna- 
tive, either  that  natural  children  and  their  parents  were 
within  the  feveral  provifions  of  the  marriage  ad  5  and 
then  the  words  of  the  nth  feftion  were  fatisfied  by  the 
confent  of  the  natural  mother  Jane  Hughes;  the  natural 
father  being  dead,  and  no  guardian  intervening :  or  if  the 
words  of  that  feftion  comprehended  only  legitimate  fathers 
and  mothers;  then  that  this  was  cafus  omiflus,  and  no  con- 
fent was  necefiary  to  the  obtaining  of  the  marriage  licence 
of  the  illegitimate  infant.  Firft,  it  muft  be  admitted  that  the 
cafe  falls  within  the  exprefs  words  of  the  aft ;  and  though 
the  words  father  and  mother  there  ufed  muft  have  the  fame 
relative  conftruftion ;  yet  confidering  the  nature  of  the 
fubjeft  matter  and  the  avowed  objeft  of  the  aft,  to  pro- 
teft  the  youth  and  inexperience  of  children  from  furprize 
and  impofition,  there  is  no  reafon  for  reftraining  the  na- 
tural meaning  of  the  words,  as  there  may  be  in  refpeft  of 

laws 
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laws  regulating  the  fucceffion  to  property,  which  are  al- 
ways governed  by  legal  technical  rules.     The;  confent  of 
illegitimate  parents  where  they  are  known,  as  in  this  cafe,         ***«« 
is  as  much  within  the  general  fcope  and  reafon  of  the  aft  as 
that  of  legitimate  parents,  and  their  moral  duty  is  the  fame. 
The  marriage  aft,  as  Sir  Wm.  Scott  dates  in  Horner  y» 
Liddiard(a)>  introduced  a  new  rule ;  for  at  common  law 
a  marriage  by  parties  at  the  age  of  confent  (14  in  males, 
12  in  females)  was  good,  though  without  the  confent  of 
parents ;  and  even  when  contracted  before  that  age,  if 
they  did  not  diflent  when  they  attained  it.  The  canons  of 
1603,  requiring  the  confent  of  parents  to  a  licence,  never 
bound  the  laity,  but  only  the  clergy;  and  before  the 
marriage  aft  nothing  was  more  common  than  for  minors 
to  marry  without  any  fuch  confent.    The  queftion  then 
is,  whether  the  Court  is  bound  to  narrow  the  words  of  a 
new  ftatute  law  againft  the  freedom  and  policy  of  the 
common  law*  which  admitted  of  no  reftraint  in  this 
matter.  The  aft  does  not  fpeak  of  ancejiorox  heir,  or  other 
words  of  legal  technical  Ggnification,  but  oi father  and  mo- 
tber%  which  are  terms  of  mere  natural  relation :  haeres  eft 
nomen  juris  -,  filius  eft  nomen  naturae :  the  word  guardian 
was  interpofed  merely  to  meet  the  provifion  of  the  ftatt 
12  Car.  2.  c.  24.  /  8.  enabling  a  father  to  appoint  a  tef- 
tamentary  guardian  to  his  children.     What  is  faid  in  the 
books,  as  to  a  baftard  being  filius  nullius>  is  merely 
applied  to  real  defcent  and  perfonal  fucccffion :  but  ac- 
coiding  to  Lord  Coke(b)y  a  baftard  may  take  as  a  pur- 
chafer  by  the  name  of  the /on  of  J.  S.  after  he  has  gained 
a  name  by  reputation  as  the  fon  of  J.  S. ;  and  this  even 

in  a  deed,  where  the  greateft  certainty  is  required.    And 

♦ 

(*)  P.  167.  pf  Dr.  Crokfs  fltftrf ,  (*)  Co.  lit.  J.  & 

though 
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1 809*        though  Lord  Cote  goes  on  to  fay  in  the  fame  place  that 
-    — -        a  remainder  cannot  be  limited  to  a  baftard  by  the  name  of 
tgmnji        fon  or  ifliie  of  fuch  an  one,  before  his  birth ;  yet  the  con- 
trary of  that  was  exprefsly  adjudged  in  Blodwell  v.  Ed- 
wards (a),  cited  in  the  margin  of  the  book,  whp re  the 
remainder  was  granted  to  the  iffue,  whether  lawful  or 
Unlawful,  of  A.  on  the  body  of  B.  to  be  begotten.     So 
in  Bro.  tit.  Gr aunts,  pi.  17.  where  baron  and  feme  had  a 
daughter  Agnes  before  their  marriage,  and  afterwards 
made  a  feoffment,  with  remainder  to  Agnes  the  daughter 
of  the  /aid  baron  and  feme  ;  it  was  held  to  be  a  good  name 
of  purchafe,  and  (he  recovered  by  that  name  in  afiize*     If 
a  woman,  having  a  child  before  marriage  by  a  man  by 
whom  after  marriage  Die  had  other  children,  devife  to 
her  children -,  it  was  confidered  (in  Moor,  10.  pi.  39.)  to 
be  clear,  that  the  baftard  would  take  under  that  descrip- 
tion, as  being  without  doubt  her  child ;  though  it  was 
then  doubted  in  the  cafe  of  fuch  a  devife  by  the  man. 
Certainly  however  the  baftard  would  take  in  both  cafes, 
if  fuch  appeared  to  be. the  intention  of  the  devifor.  Before 
the  ftatdtes  of//.  8.  (/>)  the  courts  of  common  law  had 
no  jurifdi&ion  in  matrimonial  caufes  9  but  now,  having 
jurifdiftion  to  conftrue  thofe  ftatutes,  they  would  grant 
a  prohibition  to  the  ecclefiaftical  court,  if  it  attempted  to 
impeach  any  marriage  not  within  the  Levi tical  degrees  as 
Recognized  by  thofe  ftatutes.    But  it  is  admitted  (c)  that 
natural  relations  within  the  terms  of  father,  mother,  bro* 
tber,fifter,  &c.  there  ufed,  would  be  prohibited  from  in* 
termairying :  and  this  does  not  reft  merely  on  the  prin- 
ciple on  which  it  is  put  in  the  ecclefiaftical  court,  that 

(*)  JVIy,  35.     Moor,  4 jo.     *  Roll.  Ahr.  4|.^A  it. 

t*)  *s  H.  8.  c.  is./.  3.    »8  H.  8.  c.  16./  t.  and  31 H.  8.  c.  38, 

[c)  Horner  y.  Liddxard,  Dr.  Crokii  Ref.  177. 
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moral  reft  mints  attach  upon  natural  confanguinity,  but        1809. 
upon  the  true  conftru&ion  of  thofe  words  in  the  ftatutes        — — 

r  PRtlSTtr 

of  Hen.  8.,  made  in  pari  materia  with  the  marriage  ad,  «£«»# 
as  fettled  in  the  cafe  of  Haines  v.  Jeffreys  {a).  *  The  ar- 
gument derived  from  the  difficulty  of  afcertaininglhc  na- 
tural father  applied  as  ftrongly  to  the  ftatutes  of  if.  8.  as 
it  does  to  the  marriage  ad  ;  but  the  Court  thought  that  it 
was  not  infuperable,  and  that  the  fad  might  be  ascer- 
tained by  a  jury  upon  evidence  as  in  all  other  cafes  of 
difputed  fads*  The  decifion  upon  the  ftat.  4  &  5  Ph.  & 
M.e.  8.  followed  in  The  King  v.  Cornforth  (*).  The  ad 
fc&ion  of  that  ftatute  firft  gives  the  power  to  the  father 
to  bequeath  or  grant  by  his  will  or  other  ad  in  his  lifetime 

the  order  %  keepings  education,  or  governance  of  his  child; 

* 

and  it  prohibits  the  taking  fuch  unmarried  child,  under 
16,  out  of  the  ppflTeflion  and  againft  the  will  of  the  father 
or  of  fuch  perfon  to  whom  by  his  will  or  other  ad  in  hit 
lifetime  he  (hall  have  bequeathed  or  granted  the  order, 
keepings  &c.  of  fuch  child ;  with  an  exception  of  any 
taking,  without  fraud,  by  a  matter  or  miftrtfs,  or  guardian 
to  focage  or  chivalry,  of  fuch  child.  Then  the  3d  fedion 
en  which  the  cafe  of  The  King  v.  Cornforth  was  decided, 
fpeaking  of  a  taking  from  the  po fie  (Ron  of  the  father  or 
mother,  or  of  "  fuch  perfon  as  (hall  then  happen  to  havd 
by  any  lawful  means  the  order,  keeping,  education,  or  go- 
vernance" of  fuch  child,  muil  be  underftood  of  perfons 
appointed  by  the  will  or  other  atl  in  the  lifetime  of  the 
father f  that  is,  after  his  death,  and  deriving  their  authority 
from  him:  it  could  not  mean  that  the  confent  of  a  fchool- 
jniftrefs,  with  whom  the  child  happened  to  be  placed  by 
her  natural  father,  would  take,  the  cafe  out  of  the  aft. 

(«)  Cwr.  Rep.  a.     i  Ld.  Ray.  68.     5  A**/-  168.  and  Qmb.  356. 
(6)  %  Str*.  1162.    And  vul?  ante,  p.  9.  note.  \ 
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^809.        If  therefore  the  natural  father  from  whofe  pofleffion  the 
child  was  taken  were  not,  as  fuch9  within  the  a£k,  it  feems 


Hvoats* 


**»fi  difficult  to  bring  the  cafe  withio  it,  as  there  was  no  pre- 
tence of  authority  from  any  other  perfon  named  therein : 
and  the  report  in  Strange  puts  the  decifion  on  that 
ground  ;  and  fo  it  was  confidered  by  Buller  J.  in  The 
King  1.  Edmonton  (a) ;  which  latter  cafe  is  a  dired  autho- 
rity at  law,  and  is  fo  admitted  to  be,  upon  the  very  point 
now  in  judgment.  The  cafe  of  Tboroton  v.  Tboroton  (i) 
muft  alfo  be  confidered  as  an  authority  on  the  fame  fide. 
An  a£tion  was  firft  brought  by  the  hufband  for  criminal 
converfation  with  the  wife,  which  was  tried  before  Mr. 
Joftice  Grofe  on  the  Midland  circuit*  Mrs.  Tboroton  was 
an  illegitimate  child,  who  had  been  married  by  licence 
with  the  coofent  of  her  putative  father  Mr.  Manners : 
and  it  was  open  to  the  defendant  to  have  taken  that  ob- 
jection to  the  marriage,  if  well  founded  ;  but  it  was  not 
taken.  Afterwards  the  hufband  libelled  in  the  Court  of 
Arches  for  a  reparation  for  adultery,  when  all  the  cir- 
cumftances  appeared,  on  the  face  of  the  libel ;  and  after 
fentence,  there  was  an  appeal  to  the  delegates  by  whoa 
the  fentence  for  feparation  was  confirmed :  but  no  objec- 
tion was  taken  to  the  marriage  either  by  the  civilians  who 
argued,  or  by  the  Judges  who  decided  the  cafe ;  though 
Sir  Wm.  Scott  laid  (*),  that  be  could  not  take  upon  him 
to  affert  that  it  did  in  no  degree  fall  under  the  confident 
tion  of  the  Court  in  the  decifion  of  the  cafe.  As  to  the 
obje&ion  arifing  from  the  provifion  of  the  1  ith  fe&ion  of 
the  marriage  ad  interpofing  the  confent  of  a  teftamentary 

(*)  Mentioned  by  Sir  Wm.  »//,  in  Bmtm  v.  lid&rd,  p.  iSS.  of 
Dr.  Crokit  JUfirt. 
(0  A 

guardian 
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guardian  between  the  father  and  mother,  becaufe  fuch  a        1809. 

« 

guardian  cannot  be  appointed  by  a  putative  father  under 
the  ftat.  12  Car.  2.  c.  24.  /  8. ;  the  reafon  why  fuch  an  ^gamfi 
appointment  could  not  be  made  under  that  ftatute,  which 
was  for  the  abolition  of  feudal  tenures,  was  becaufe  it  had 
relation  to  the  defcent  of  real  property.  Unlefs  lands 
defcended  there  could  be  no  guardian  in  focage  ;  and  the 
8th  claufe  was  to  enable  fathers  to  fubftitute  guardians  by 
will  of  their  children  for  guardians  in  focage,  and  to  ex* 
tend  the  period  from  14  to  21  years;  but  fubftantnHy 
they  are  the  fame  (a).  But  the  words  of  the  x  ith  claufe 
of  the  marriage  ad  are  as  well  adapted  to  the  cafe  where 
the  father  has  no  power  to  appoint  fuch  a  guardian,  as  to 
the  cafe  where,  having  fuch  a  power,  he  his  not  chofen  to 
excrcife  it ;  for  they  arc,  "  in  cafe  there  jball  be  no  fuch 
guardian"  (not,  "  in  cafe  the  father  Jball  not  appoint  fuch 
guardian")  then  the  mother  is  to  confent.  Then  the  prac- 
tice of  the  Court  of  Chancery  in  appointing  guardians  to 
confent  to  the  marriage  by  licence  of  baftards,  which  is 
relied  on,  cannot  prefs  much  upon  the  argument  as  to 
the  legal  conftrudion  of  the  ftatute;  for  it  would  be  fufn> 
cient  to  account  for  it  as  a  matter  of  abundant  caution, 
that  the  qucfti^r  had  been  doubted  by  any  profeiOonal 
advifer  at  any  time  :  it  is  an  ex  parte  proceeding,  which 
could  admit  of  no  controverfy ;  and  the  pra&ice  of  the 
Court  has  always  been  to  appoint  the  acknowledged  fa- 
ther if  living,  or,  if  dead,  the  mother. 

But,  2dly,  if  the  natural  parents  cannot  confent  within; 
the  a£t,  then  this  is  cafes  omiflus  altogether,  and  no  con- 
fent was  neceflary.  At  common  law  no  confent  of  pa-* 
rents  was  neceflary  if  the  parties  were  of  the  age  of  con* 

(«)  Vtatgb  179.     Vukt  o/Beaufirt  v.  Berty,  i  P.  Whu  704.  and  Eyre 
V.  Ctmnitji  tf  Skafttfiurji  2  P.  PVmt.  107.  fct. 

C  2  fenf: 
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1809*        fent:  and  the  legiflature  could  never  have  intended  to 
P  iist  impofc  a  condition  on  any  perfons  which  was  impoffible 

eg**/*  to  \jC  performed  by  them.  Of  thofc  to  whom  the  lav 
denies  father,  mother,  or  ttftamentary  guardian,  the 
confent  of  fuch  cannot  be  required :  the  confent  therefore 
required  in  that  claufe  mud  be  confined  to  legitimate 
children  $  and  to  make  the  conftrudion  of  it  con  Often t 
and  uniform,  the  confent  of  a  guardian  appointed  by  the 
Court  of  Chancery  mttft  be  taken  to  be  only  fubftttuted  in 
the  place  of  the  confent  of  the  father,  tettamqntary  guar- 
dian, and  mother,  where  there  might  have  been  perfons 
ftanding  in  thofe  relations  to  the  minors  fpoken  of.  Con* 
•  fidering  the  objeft  of  the  aft,  this  is  a  que ftion  of  common; 
fenfe  rather  thao  of  technical  conftrudion  on  the  words 
of  it.  If.natural  children  be  within  the  a£t  at  all,  they 
mud  be  within  all  the  provifions  of  it ;  but  they  mult  be 
cither  altogether  within  or  altogether  out  of  it. 

The  Court  took  time  for  confideration ;  and  finally 
the  Judges,  not  being  all  agreed  in  opinion,  the  follow- 
ing feparate  certificates  were  fent  to  his  Honor. 

This  cafe  has  been  twice  argued  before  us  by  counfel : 
we  have  confideftd  it,  and  are  of  opinion,  that  all  mar- 
viages,  whether  of  legitimate  or  illegitimate  perfons,  are 
within  the  general  proviflon  of  the  ftatute  26  Geo.  2. 
c.  33.  which  requires  all  marriages  to  be  by  banns  or 
licence^  and  that  the  confent  of  the  natural  mother  to 
the  marriage  by  licence  of  an  illegitimate  minor  is  not  1 
fufficient  confent  within  the  1 1  th  fe&ion  of  that  aft : 
consequently  that  the  marriage  had  and  folemnized  ber 
tween  the  faid  John  Wynne  Hughes  and  Jane  the  mother* 
on  the  9th  September  1792,  in  manner  afqrefaid,  was  not 

a  good 
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a  good  and  lawful  marriage,  but  was  vpid  by  force  of  the         1809.    * 
faid  ftatute  of  26  G.  2.  c.  33.  " 

pRlEITfeY 

Ellenborough.  *g"*P 

S.  Le  Blanc. 
}.  Bayley. 

Having  heard  this  cafe  argued  by  counfel  on  the  part 
of  the  plaintiff  and  defendant,  and  haying  confidered  the 
words  and  purview  of  the  (tat.  26  G.  2.  c.  33.,  and  parti* 
cularly  of  the  nth  fe£L  t>f  that  ftatute,  it  feems  to  me 
from  the  words  of  that  fettion,  that  the  legjflature  had  ia 
their  contemplation  only  the  marriages  by  licence  of  fuch 
legitimate  children  who  had,  or  might  have  either  parents 
to  confent  to  the  marriage  of  fuch  children,  or  guardians 
whom  the  legifliture  intended  to  fubftitute  for  fuch  pa- 
rents under  different  circumftances j  and  that  they  had 
not  in  their  contemplation  to  provide  for  the  marriages 
of  illegitimate  children  whofe  parents  could  not  legally 
forbid  the  banns,  if  they  were  to  be  married  by  banns, 
and  who  could  have  no  fuch  parents  as  are  intended  to  be 
defcribed  in  the  nth  fe&.  of  the  aft  ibove  mentioned, 
that  is,  legitimate  parents,  if  they  were  to  be  married  by 
licence :  and  therefore  that  the  marriage  had  and  folem- 
nized  between  the  faid  John  Wynne  Hughes  and  Jam 
Hughes  the  mother  on  the  9th  September  1792  was  cafus 
omijfus  in  the  ftatute,  and  a  good  and  lawful  marriage  to 
entitle  the  faid  Jane  Wynne  Hughes  to  fucceed  to  the 
real  eftates  of  which  the  faid  Zacbary  Hughes  died  feifed 

as  aforefaid,  as  his  lawful  heir. 

N.  Grose. 
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1809. 

Sftdu  Parkin  4^  Tunno. 

A  poiicyof infu-   npHIS  wis  an  a£tion  on  a  policy  of  infurance  on  good* 

ranee  from  Bnf-     J_  r        /  e> 

*»/  to  M*u  on  board  the  fliip  Laurel,  at  and  from  Briflol  to  jlf  wi/* 

f«fr*,  or  other  r  y 

port  in  theriter  Video,  and  any  other  port  or  ports  in  the  river  Plate  in  pof- 

Aip/after  ar-  feffion  of  the  Etiglijh  ;  and  t&e  plaintiff  declared  on  a  loft 

AwXat  th/ "  by  perils  of  the  fea.     It  appeared  at  the  trial  at  Guildhall, 

SSfiL'ta.-  bcforc  Lord  ElUnh9roulb  C  J.  that  when  the  vefftl  arrived 

?e^offb0r"the  "  thc  P/*"»  ^^  r,V/w  and  cvcty  othcr  Port  in  that 
$riti/b Com-       river,  except  Maldonado,  was  in  poflcfEon  of  the  enemy  * 

manner  there,  ,  ..         ,  I 

(the enemy  bar-  (there  being  then  war  between  Great  Britain  and  Spain;) 
pofleffiorfof  and  the  EngJifb  commander  of  Maldonado  ordered  the 
w^tiathl  TCfiel  away  immediately  upon  her  arrival,  in  cenfequence 
river,)  win         0f  the  urgency  of  public  affairs,  which  did  not  admit  of 

not  cover  a  lofs  °       ' 

which  happened  any  delay :  whereupon  the  veflel,  being  fliort  of  wattf, 

to  the  goodi 

infurrd  by  «  and  in  want  of  repairs,  bore  away  dire&ly  for  Rio  Janeiro 
after  the  fliip"    *n  f^c  Brazils %  being  the  neareft  friendly  port  of.  fafety, 

«hJnle?,inft0in      *nd  lti  htT  CMVk  thithcr  ^  mct  with  *  Pcril  of  thc  fea» 

herw^ftow#  to  which  the  injury  fultained  by  the  goods  might  fairly 
was  the  neareft    be  attributed  in  the  abfence  of  any  dired  evidence  of  a 

friendjy  port,  .  mm* 

and  to  which      prior  caufe  of  damage. 

a  neceffity  of  It  was  therefore  infilled  at  the  trial,  and  now  again  by 

a^nrewOn?ter  -  The  Attorney-General,  in  moving  to  fet  afide  a  nonfuit, 

that  the  fliip  not  being  able  under  thefe  eircumftances  to 
proceed  to  any  port  in  the  river  Plate  in  the  pofieflion  of 
an  enemy,  and  being  ordered  away  from  Maldonado  im- 
mediately after  her  arrival  there,  by  the  authority  of  the 
Britijb  commander  whom  the  maftcr  was  bound  to  obey, 
the  policy  continued  to  cover  her  to  the  neareft  port  of 
fafety  to  which  (be  was  under  the  neceffity  of  repairing. 
But 

Lord 
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Lord  Ellbnborough  C.  J.  at  the  trial)  and  the  reft        1809. 
of  the  Court  now,  were  of  opinion,  that  the  policy*  can*  - 

taining  a  cootraft  for  a  fpecific  voyage  Could  not  be  ex-         vgmnft 
tended  by  implication  to  cover  the  (hip  in  her  voyage  to 
Rio  Janeiro^  notwithftanding  the  circum  (lances  which  had 
occurred  to  induce  the  neceffity  of  it:  and  therefore 
refufed  the  rule. 


TVNMO* 


Irwin  avainjl  Dearman.  thurfay, 

*      J  April *ath. 

npHIS  was  an  aftion  on  the  cafe  for  damages,  charged  Damages  ultra 

in  one  count  to  be,  for  debauching  and  getting  with  fervice  having 

child  the  adopted  daughter  and  fervant  of  the  plaintiff,  by  ^na^he  de- 

which   he  loft  hei;  fcrvice \  and,  in  another  count,  for  SSbitJchUwr  and 

debauching  his  fervint,  generally,  per  quod,  &c:  and  the  ^"dDt^wi?    d 

defendant  having  fuffered  judgment  by  default,  a  writ  df  daughter  and 

e  J      6  /  >  fervant  of  the 

inqtiiry  was  executed  before  the  fheriff  of  Middle/ex,   plaintiff,  by 
when  it  appeared  in  evidence  that  the  plaintiff,  an  officer   her  fervice,  the 
in  the  army,  had  taken  charge  of  ihe  infant  daughtet  of  a   to^afide^tbe 
deceafed  foldier  in  the  regiment,  who  had  been  a  friend   UMlui£tian« 
and  comrade  of  his,  which  daughter  he  had  bred  up  for 
feveral  years  in  his  houfe,  where  (he  was  performing  the 
offices  of  a  menial  fervant,  (being  the  only  one  he  kept,) 
at  the  time  (he  was  debauched  by  the  defendant.     The 
only  a&ual  damage  proved  by  the  plaintiff  was  the  lofs  of 
the  young  woman's  fervice  for  5  weeks,  during  the  time 
of  her  abfence  in  the  parifli  workhoufe,  whore  (he  lay  in  % 
the  expence  of  her  lying  in  having  been  paid  by  the,  de- 
fendant.   But  the  jury  under  thefe  circumftances  gave 
100/.  damage*. 
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1809*  Albeit  now  moved  to  fc*  afide  the  inqutfiiion  of  da- 

mages, as  being  greatly  exceffive,  with  refpc£fc  to  the 
general  count  $  and  having  no  legal  foundation,  with 
refpeft  to  the  count  charging  in  aggravation  that  the  fer- 
vant  was  the  plaintiff's  adopted  daughter y.  The  allowing 
of  an  a£tion  of  this  description  even  by  a  legitimate  parent 
is  an  anomalous  cafe ;  as  enabling  one  peifon  to  recover 

# 

damages  for  an  injury  done  to  another  ;%but  having  been 
fo  long  countenanced  by  the  courts  in  pra&ice,  it  cannot 
now  perhaps  be  qucftioned  upon  principle.  And  the 
extenfion  of  the  remedy,  in  Edmondfon  v.  MacbeU(a)9  to 
an  adion  by  an  aunt  with  whom  the  niece  was  living,  was 
very  much  doubted  at  the  time  ;  and  the  cafe  ultimately 
ended  in  a  compromife.  At  leaft  that  cannot  be  called 
into  precedent  for  a  further  extenfion  of  the  principle  to 
the  cafe  of  one  who  is  no  relation  at  all,  but  only,  as  the 
count  ftates,  by  adaption,  which  is  tiot  recognized  by  our 

*  law. 

« 

Lord  Ellrnborougm  C.  J.  This  has  always  been 
confidered  as  an  a£kion  fui  generis,  where  a  perfon  (land- 
ing in  the  relation  of  a  parent,  or  in  loco  parentis,  is  per- 
mitted to  recover  damages  for  an  injury  of  this  nature 
ultra  the  mere  lofs  of  fervice.  But  even  in  the  cafe  of 
an  aflual  parent,  the  lofs  of  fervice  is  the  legal  founda~ 
lion  of  the  adion.  And  however  difficult  it  may  be  to 
reconcile  to  principle  the  giving  of  greater  damages  on 
the  other  ground,  the  pradice  is  become  inveterate  and 
cannot  now  be  (haken.  And  having  been  confidered,  in 
the  cafe  of  Edmondfon  v.  Machell,  to  extend  to  an  aunt, 
as  one  ftanding  in  loco  parentis,  I  think  that  this  plaintiff, 

(«)  %'TtrmRtf.  4* 

who 
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who  had  adopted  and  bred  up  the  daughter  of  a  friend  1809* 

and  comrade  from  her  infancy,  feems  to  be  equally  enti-  — • 

tied  to  maintain  the  action,  on  account  of  the  lofs  of  agaimfi 
fervice  to  him  aggravated  by  the  injury  done  to  the  ob- 
ject on  whom  he  had  thus  placed  his  affection. 

Per  Curiam,  Rule  refufcd. 


Sturmy  qui  tarn  againft  Smith.  23^?h. 

HP  HE  ftat.  44  Geo.  3.  c.  13./.  1.  reciting  that  feamen  Aflion  lies 

had  of  late  been  taken  out  of  the  king's  fervice  by  44  c«.  3.  c.  ij,    * 
means  of  arrefts  and  detainers,  as  well  for  real  or  pre-  ™n  inform™" 
tended  debts,  as  upon  charges  for  alleged  criminal  of-  ^Xn&foT' 
fences,  and   have  been   afterwards   difcharged   out  of  kin*»  \°  T€CO?€* 

°  a  penalty  *  jam  ft 

cuftody  by  due  courfe  of  law,  or  by  confent  of  the  per-  the/herifffor 

1     '  '  r  the  mifconrfua 

fons  at  whofe  fuit  or  on  whofe  complaint  they  had  been  of  his  bailiff,  in 

fo  arretted  or  apprehended,  in  order  to  enable  them  to  ing  a  VeamaiTto 

defert  from  the  king's  fervice •,  for  remedy  enads,  that  ll^bilnlkcn 

whenever  any  feaman,   &c.    (hall   be  arretted,  appre-  ™*  ?/ f*,,e. 

hended,  or  taken  in  execution  by  anyjberiff  or  other  officer  by  arreft  on 

m  civil  proceft, 

or  officers x  on  mefne  or  other  procefs,  or  by  virtue  of  any  on  which  he 
warrant  for  any  alleged  criminal  offence,  and  fball  be  bailed,  inftead 
thereby  taken  out  of  the  king's  fervice,  &c.  the  Jheriff,  himVveVuftbe 
gaoler,  or  other  officer  or  officers,  who  Jhall  have  arrefled  or  ^naVai  offi-°* 
apprehended  any  fuch  feaman,  l$c.  or  in  whofe  cujiody  any   ccr:  the  fotiite 
fuch  feaman,  &c.  (hall  happen  to  be  by  way  of  detainer*  fc'"ffh  gadtnt 

tx  or  other  ojfUert 

&c.  (ball  not  difcharge  any  fuch  feaman,  &c.  out  of  his  anefting^appre- 
or  their  cuftody  either  on  fatisfaclion  of  the  debt,  or  want  i^gl^exZutLn 

fuch  Jeamtn,  of 
in  whale  cuftody  they  may  be,  and  who  are  made  liable  for  their  efcape,  meaning  by 
•*  otter  officer**  fuch  as  may  be  charged  with  the  execution  of  criminal  warrants  againft 
fuch  feamen,  or  to  whom  any  procefs  may  properly  he  directed  for  their  arreft,  detention, 
or  difcharge  j  and  not  the  interior  officer*  ot  tie  meriff.  And  the  flierifY  may  be  charged 
in  fach  a&ion  for  tvrowiftlty  and  vnlfullg  permitting  the  afcape. 

Of 
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1809.  of  profecution  for  or  upon  acquittal  of  the  charge  on 
which  fuch  feaman,  &c.  (ball  be  in  cuftody  as  aforefaid, 
or  on  bail  or  by  confent,  &c. ;  but  (hall  detain  every 


Stvimt 


Mi»PLxtEx.  fuch  feaman,  in  hit  or  their  cuftody,  and  with  all  con- 
venient fpeed  convey  and  fecurely  deliver  him  to  the  com* 
mander  in  chief  of  fome  of  his  majefty's  (hips,  or  to 
fome  authorized  commiffioned  officer,  &c.  neareft  to  the 
place  where  fuch  feaman,  &c.  (hall  be  ;  in  order  that  he 
may  be  kept  to  ferve  on  board  the  fleet  as  before.  And 
/  4.  ena£U  that "  in  cafe  Mjjberiffi9  gaoler,  or  other  officer 
or  officers  (hall  not  fecurely  convey  and  deliver  any  fuch 
feaman,  &c.  to  fuch  commander  in  chief,  &c.  but  (hall 
either  wilfully  or  negligently  permit  fuch  feaman,  &C.  to 
cfcape;  every  fuch  (herifF,  gaoler,  or  other  officer  or 
officers,  (hall  for  every  fuch  offence  forfeit  ioo/.9  to  be 
filed  for  by  a&ion  of  debt/'  &c. 

Thfe  prefent  was  an  a#ion  of  debt  framed  upon  this 
ftatute,  dating  that  J.  W.  was  an  impreffed  feaman  in 
his  majefty's  navy  on  board  the  (hip  Enterprize,  &c.  and 
was  in  cuftody  of  a  lieutenant  of  his  majefty  \  that  a  bill 
of  latitat  iflued  to  the  (heriff  of  Middlefex  to  arreft  him 
for  1/.,  which  was  delivered  to  the  (heriff  to  be  executed, 
and  by  virtue  of  that  the  defendants  did  arreft  J.  W. 
and  took  him  out  of  the  faid  veffel,  and  that  J.  W*  after- 
wards gave  bail  to  the  (heriff ;  yet  the  defendants,  not 
regarding  the  ftatute,  did  not  convey  J.  W.  to  any  com- 
mander  in  chief,  &c,  but  unlawfully  and  wilfully  did 
permit  J*  W.  to  efcape,  whereby,  &c.  they  forfeited 
1 00 A,  which  the  plaintiff  fued  to  recover,  half  for  him- 
fclf ,  and  half  for  the  king. 

At  the  trial  before  Lord  Ellenborougb  C.  J.  at  the  Sit- 
tings at  Weftminfter,  the  latitat  iflued  againft  J.  W.  \  his 
arreft  by  one  of  the  (heriff 's  bailiffs ;  the  (heriff 's  return 

of 
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feepi  corpus ;  the  fituation  of  J.  W.  as  an  imprcffed  Teaman        1 809. 
in  the  narir  as  dated  in  the  declaration';  and  the  wilful       ' 

7  Stuimt 

tfcapfc  permitted  by  the  bailiff  after  J.  W.  had  given  bail,         *z™ft 

The  Sheriff  of 

were  pirated  J  and  the  only  queftion  was,  Whether  the     miodlb»ex. 
fceriff  were  liable  in  this  a£tion  for  the  afis  of  his  bailiff, 
within  the  true  conftruftion  of  the  ftatute  5  or  whether  the 
aftion  (hould  have  been  brought  againft  the  immediate 
bailiff  who  permitted  the  feaman  to  efcape  after  his 
arreft :   in  other  words,  whether  proof  of  the  wilful  aft 
of  the  offieir  who  fuffered  the  efcape  were  fufficient  to 
fuftain  the  allegation  of  a  wilful  efcape  againft  t\it  Jberiff 
in  a  penal  a&ion.    The  plaintiff  recovered  a  verdift  for 
the  penalty  at  the  trial ;  and  leave  was  given  to  the  de- 
fendant's counfel  to  move  to  enter  a  nonfuit,  if  the  Coutt 
thought  the  aftion  ill-founded.    This  was  accordingly 
moved  in  Hilary  term,  and  a  rule  obtained,  oh  the  ground 
that  tfye  (heriff  was  only  anfwerable  civilitcr,  and  not 
criminaliter,  for  the  aft  of  his  oailiff  \  that  a  penal  a&ion 
was  of  a  criminal  nature  ;  and  that  there  was  no  inftance 
in  the  books  of  fuch  an  aftion  maintained  againft  a 
(heriff  for  the  aft  of  his  bailiff;  though  the  fheriff  was 
admitted  to  be  liable  in  remedial  aftions  by  the  party 
grieved  5  as  in  Woodgate  V.  Knatchbuil  (a).     On  this  day 
Lord  EUenboroughy  after  making"  his  report,  and  Rating 
the  queftion  as  above  mentioned,  referred  to  Laicock's 
cafe  (J),  where  the  general  rule  is  laid  down  that  the 
(heriff  (hall  be  anfwerable  for  every  aft  of  his  officers  in 
the  execution  of  his  office,  except  that  he  (hall  not  be 
be  imprifoned  or  indifted  for  the  aft  of  hi&^under-fiieriff ; 
but  for  other  matters  of  damages  to  the  party,  the  (heriff, 
(and  Mt  the  under-fiieriff,  whofe  aft  there  was  com* 

(«)  %  Ttrm  Jty.  148.  (*)  Uttk*  187. 

5  plained 
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plained  of,)  (hall  anfwer  to  the  party,  and  (hall  be  fined 
and  amerced ;  and  Whitloch  J.  agreed  that  the  (heriff* 

SrviMT 

mgmm*         and  not  the  under-Qrcriff,   (hould  be  charged  for  an 
iii»iuL*u«.     efcapc,  becanfe  it  was  a  mifdemcanor  in  the  execution  of 

his  office,  and  the  (heriff  was  the  fole  officer  as  to  the 
Court. 

The  Attorney  ~GenermI%  Garrowf  and  Ricbardfon9  (hewed 
caufe  againft  the  rule ;  and  relied  on  the  manifeft  inten- 
tion of  the  ftatute  in  qucftion  to  make  the  iheriff  liable 
for  the  ads  of  his  bailiffs,  by  naming  him  in  the  feveral 
claufes;  although  the  Legiflature  could  not  have  con- 
templated that  arrefts  were  made  by  his  own  hand  ;  and 
therefore  they  mud  have  intended  to  make  him  liable  in 
refped  of  the  ads  of  his  officers  :  and  the  words  "  or 
other  officer  or  officers,"  in  addition  to  Jberiffr  or  gaolers, 
mean  other  officers  of  the  fame  kind,  fuch  as  bailiffs  of 
liberties.  They  alfo  referred  to  Woodgate  v.  Knatcb- 
bull  (a)9  and  Pecbell  v.  Layton  (£),  which  laft  was  the  cafe 
of  a  penal  adion  againft  the  (heriff  for  the  ad  of  his 
officer. 

Marryat  and  Comyn,  contra,  faid  that  they  could  find 
no  cafe  of  an  adion  by  a  common  informer  for  a  penalty 
againft  the  (heriff  for  the  ad  of  his  officers ;  though  he 
was  anfwerable  in  damages  to  the  party  grieved  by  their 
mifcondud :  and  they  obferved  that  both  Woodgate  r. 
KnatcbbuU,  and '  Pechell  nr.  Layton,  were  adions  by  the 
parties  grieved,  to  whom  alone  the  treble  damages  in  the 
one  cafe,  and  the  penalty  in  the  other,  were  given  by  the 
fiat.  29  E/ix.  c.  4.  and  the  flat.  32  G.  a.  c.  28.  /  12.  on 
which  thofe  afiioos  were  refpedively  founded.    They 

(4)  a  Ttrp  Rep.  148.  (*)  J*.  511.  71*. 

contended 
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contended  that  the  objeft  of  the  ad,   in  mentioning         1809. 
11  (heriffs,  gaolers,  or  other  officer  or  officers?  was  to  make        - 

.  .  A  .  Stormy 

each  of  them  perfonally  liable  to  his  own  mifconducl  in         agmnft 
the  particular  cafe  provided,  and  not  to  make  the  fuperior     mibuihi. 
only  anfwerable :  if  this  were  otherwife,  gaolers  would  not 

have  been  mentioned  by  name,  for  whom  as  well  as  for 

« 

his  bailiff  the  (heriff  is  civilly  rcfponGble  by  the  general 
law.  No  doubt  the  bailiff  arrefting  and  permitting  the 
efcape  would  be  liable  to  the  penalty.  [Lord  Ellen- 
borough  C.  J.  That  is  not  fo  clear  \  for  if  the  (heriff  were 
meant  to  be  made  refponfible  for  the  afts  of  his  own 
O&icers,  I  am  not  prepared  to  fay  that  any  of  his  bailiffs 
would  be  liable  to  the  penalty  in  this  claufe  :  but  it  is  not 
neceffary  to  decide  that  que  (lion  now.]  At  moft  the 
(heriff  himfelf  can  only  be  charged  as  for  a  negligent 
efcape  by  the  improper  conduft  of  his  bailiff,  and  not  for 
a  wilful  efcape  with  which  he  is  charged  in  the  declara- 
tion :  for  wilful  implies  a  perfonal  aft.  Like  any  other 
matter  he  may  be  chargeable  with  negligence  through 
the  medium  of  his  fervant,  for  whofe  ads  within  the 
fcope  of  their  employment  the  mailer  is  liable ;  becaufe  it 
is  his  duty  to  employ  proper  perfons  to  execute  his  or* 
ders  :  but  if  the  aft  be  charged  to  be  wilfully  done  by  the 
fervant,  the  matter  would  not  be  liable. 

Lord  Ellenborough  C.  J.  Beforfc  the  aft  of  the 
44th  of  the  King  was  paffed  there  exifted  that  great  in- 
convenience to  the  public  naval  fervice,  that  feamen  who 
had  volunteered  or  been  impreffed  were  afterwards  taken 
oat  of  the  fervice  by  means  of  arte  (Is  or  detainers  for 
alleged  debts  or  offences,  from  which  they  were  after- 
wards difcharged  either  by  due  courfe  of  law  or  by  collu* 
Son  with  the  parties,  and  were  thereby  enabled  to  with* 
7  dravf 


CASES  in  EASTER  TERM 

draw  thcmfelves  from  the  fcrrice.    The  a£k  recites  the 
mifchief  and  provides  a  remedy,  by  requiring  the  fbcriff 

Sturmt 

mgm-fi  or  fheriffs,  gaoler  or  gaolers,  or  other  officer  or  officers 
MI9DX.ISBX.  Wno  (hill  have  arretted  or  apprehended  any  fuch  feaman, 
or  in  whofe  cuftody  he  (hall  be  by  virtue  of  any  writ, 
procefs,  warrant,  charge,  or  accufation,  or  of  any  judg- 
ment or  fentence  of  a  court,  after  the  party  would  other* 
wife  hare  been  entitled  to  his  difcharge  in  refpeA  of  the 
arreft  or  detainer  upon  civil  or  criminal  procefs,  &c«  \  to 
detain  him  and  deliver  him  over  to  fome  proper  officer  of 
the  navy.  And  the  penalty  is  afterwards  given  againft  the 
fheriff,  gaoler,  or  other  officer,  who  (hall  not  make  fuch 
delivery,  but  wilfully  or  negligently  permit  an  cfcape* 
The  legiflature  meant,  therefore,  to  extend  the  duty  of  the 
officer  who  had  the  civil  or  criminal  cuftody  of  the  fea- 
v  man,  when  that  duty  would  otherwife  have  concluded 
with  difcharging  him,  to  hold  his  perfon  ow€t  for  the 
other  purpofe,  provided  by  the  ^Q^%  of  the  naval  fervice  in 
which  he  was  before  engaged.  Now  though  it  is  admitted 
that  this  feaman  was  for  all  civil  purpofes  to  be  confidered 
as  in  the  cuftody  of  the  (beriff,  by  virtue  of  the  arreft  of 
hil  bailiff;  and  though  the  a£fc  ezprefsly  mentions  framen 
arrefted,  apprehended,  or  taken  in  e?ecutipn  by  any 
u  fieri fi  ox  fieri frs  or  other  officer  or  officers ;"  yet  it  is; 
in  eflc 6t-  contended  that  the  word  fieritf  in  the  a €t  does 
not  mczn  fieri f3  but  means  untler-fheriff  or  fome  other 
inferior  officer  in  whofe  a£tual  cuftody  the  feaman  is. 
But  why  (hould  not  the  legiflature  have  meant  that  which 
they  have  exprefied  ?  Why  (hould  not  that  officer  who 
is  perfonally  liable  to  the  plaintiff  at  whofe  fuit  the  feaman 
is  arrefted  or  detained  upon  civil  procefs  for  his  fafe  cuf- 
tody, be  alfo  made  perfonally  liable  to  the  crown  for  his 
reftoration  to  the  public  fervice  out  of  which  he  had  been 

before 
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before  taken?    In  every  cafe  where  the  (heriff  is  men-        1809. 

tioned  in  the  aft  he  muft  neceffarily  be  liable  $  and  there        — — 

Sturmy 
are  other  parts  of  the  aft  where  he  is  named  as  doing  or         s£*m/f 

liable  to  do  certain  afts,  which  it  is  notorious  are  always    Mudluix. 

in  faft  done  by  his  officers :  and  by  the  general  rule  of 

law  the  (heriff,  though  not  perfonally  a&ing,  is  liable  for 

the  wrongful  aft  of  his  bailiff.     As  in  LaicocV*  cafe,  in 

Latch.  187.  where  the  contention*  was  that  the  under- 

(heriff  was  liable  upon  his  perfonal  mifconduft  for  not 

aitefting  and  detaining  a  perfon  again  (I  whom  a  writ  had 

iffucd*at  the  fuit  of  the  plaintiff,  which  was  delivered  to 

the  under-fiieriff  in  whofe  prefence  the  defendant  in  the 

fuit  then  was :  but  Doderidge  J.  held  that  for  every  de- 

* 

fault  in  the  execution  of  his  office,  although  by  the  negleft 
or  fraud  of  the  under  (heriff,  the  (heriff  (hall  be  amerced 
and  fined  here  and  in  the  Eichequer :  and  Jones],  agreed, 
with  this  difference  only,  that  the  (heriff  (hall  not  be  im- 
prifoned,  nor  (hall  any  indiftment  lie  againft  him  for  the 
aft  of  his  under- (heriff.     And  Whitlociy  agreed  that  the 
(heriff,  and  not  the  under  (heriff,  (hould  be  charged,  be* 
eaufe  it  it  a  tiiifdemeanor  in  the  execution  of  his  office, 
and  the  (heriff  is  the  fole  officer  with  refpeft  to  the  court. 
In  truth,  in  all  cafes  where  the  (heriff  is  attached  for  not 
bringing  in  the  body,  although  by  that  proceeding  he  be 
made  amenable  to  the  benefit  of  the  party  injured,  yet  it 
is  penal  in  the  form  of  it,  by  fine  to  the  King/    But  then 
it  is  faid  that  there  is  no  inftance  in  which  a  (heriff  has 
been  held  liable  in  a  qui  tarn  a&ion  for  the  aft  of  his  of- 
ficer.    Such  an  aftion  was,  however,  brought  in  Stanway 
q.  t.  v*  Perry  (a),  and  the  plaintiff  recovered  a  yerdift  ; 
no  que  (lion  was  made  but  that  the  (heriff  was  liable  in  the 

penalty 
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penalty  upon  the  29  Eliz.  c>  4.  for  the  extortion  of  his 
officer ;  though  that  was  not  the  principal  point  in  the 
cafe,  and  a  new  trial  was  granted  upon  another  ground  t 
but  the  plaintiff  afterwards  had  a  verdift  and  judgment; 
fo  that  the  point  did  arife ;  but  no  objeftion  was  ever 
taken  to  it.  Then  as  the  (heriff  is  liable  to  the  plaintiff 
in  an  aftion  for  the  efcape  of  the  defendant  out  of  his 
cuftody  by  the  wilful  ad  of  his  bailiff;  fo  is  he  liable 
\ipon  this  ftatute  to  the  King,  who  has  an  intereft  in  the 
perfons  of  thofe  feamen  who  conftitute  the  national 
force,  and  is  injured  by  their  being  withdrawn  from  it. 


Grose  J.  The  que  ft  ion  is,  whether  the  feaman  muft 
not  be  fa  id  to  have  been  arrefttd  by  the  (heriff  at  the  fuit 
of  the  plaintiff  in  the  aft  ion  ?  for  if  fo,  the  ftatute  is  clear 
that  the  (heriff  is  chargeable  with  the  delivery  of  the  fea- 
man over  to  the  cuftody  of  the  King's  naval  officer  after  fa- 
tisfaftion  of  the  writ.  Is  fuch  arreft  then  to  be  deemed  the 
aft  of  the  (heriff  or  of  his  officer  ?  It  is  made  by  the  officer 
of  the  (heriff,  and  by  virtue  of  the  (heriff.'s  warrant.  Then 
why  is  it  not  to  be  deemed  the  aft  of  the  (heriff,  as 
much  as  it  is  with  refpeft  to  the  party  at  whofe  fuit  the 
feaman  was  arretted.  And  as  the  (heriff  would  be  liable 
to  fuch  party  for  the  wilful  aft  of  his  officer  in  permitting 
an  efcape ;  it  would  be  ftrange  to  fay  againft  the  plain 
words  of  this  ftatute,  that  the  King  (hould  not  have  a  re* 
medy  againft  his  own  officer  for  the  mifconduft  of  thofe 
employed  by  him  in  the  execution  of  his  office,  when 
every  fubjeft  has  a  remedy  in  like  cafes  againft.  the 
(heriff. 


Le  Blanc  J.    The  queftion  arifes  on  the  conftruftion 
pf  the  ftat.  44  G,  3,  which  fpecifically  impofe*  a  forfei- 
ture 


in  the  Forty-ninth  Year  of  GEORGE  III.  33 

tare  of  100/.  on  every Jher\ffy  gaoler,  or  other  officer  who         iSop* 
(hall  not  fifely  conduct  and  deliver  to  a  naval  officer  any       „ 
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feaman  in  the  King's  fervice  who  (hall  have  been  arretted.         «?*<V. 

b     m  The  Sheriff  of 

apprehended,  or  detained  by  fuch  (herifF,  gaoler,  or  other     Mjdbl&sis, 
officer,  by  virtue  of  any  procefs,  warrant,  &c,  when  the 
feaman  would  otherwife  have  been  entitled  to  be  dif- 
charged  out  of  cuftody  upon  fuch  civil  or  criminal  pro- 
cefs.    And  the  queftion  is,  whether  the  legiflature  meant 
to  impofe  the  penalty  on  the  (herifF  only  in  cafe  of  hi£ 
having  perfonally  arretted,  apprehended,  or  detained  the 
feaman.     Now  if  the  (tatute  had  not  had  the  words  "  or 
other  officer  or  officers**  in  it,  it  could  hardly  have  been 
contended  that  the  (herifF  would  not  have  been  liable  for 
the  a£ts  of  his  own  officers :  it  is  therefore  material  to 
con  fid er  what  is  the  meaning  of  thofe  words,  "  6r  other 
officer  or  officers."    The  (latute  in  the  firft  inftancc  only 
fpeaks  at  firft  of  feamen  "  arre/led,  apprehended)  or  takeri 
in  execution,  by  any  Jberiffi or  other  officer  or  officers  j" 
by  virtue  of  any  writ  or  procefs  *vhatfoeverf  or  by  virtue  of 
any  warrant  for  an  alleged  criminal  offence :  but  when 
(peaking  afterwards  of  feamen  in  cu/lody,  it  introduces  the 
word  gaoler ,  in  addition  to  Jberiffi  or  other  officer*     The 
vrordjberiffi  therefore  is  ufed  with  reference  to  afrefts,&c. 
of  feamen  charged  with  any  procefs  civil  or  otherwife, 
directed  to  the  (herifF;  and  officer %  with  reference  to  fuch 
as  may  apprehend  feamen  charged  with  any  offence  by 
virtue  of  any  warrant  from  magiftrates  ;  and  gaoler  is  ufed 
when  fpeaking  of  feamen  committed   to  his  cuftody. 
That  this  is  the  meaning  of  the  word  officer  is  further 
evident,  from  the  2d  fe&ion,  which  requires  that  in  cafe 
any  fuch  feaman  (hall  be  removed  out  of  the  cuftody  of 
any  {herifF,  gaoler,  or  other  officer,  by  whom  he  (hall  have 
been  arretted  or  apprehended,  or  in  whofe  cuftody  he  (hall 
be,  into  the  cuftody  of  any  other  (herifF,  gaoler,  or  officer 
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1S09.         by  habeas  corpcs.  &c^  the  (herlr,  zio^r,  :r  arr<r  r-Svr.  fo 
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he  flull  be,  Qull  cmi'i  is  wr  -.  v  ^;  (h^r  5. 
gaoler,  or  4?£*r  ^5aor  crts  «:rr  t  +s.i**z  rie  tsif.as  fi*i..t 
be  fa  nmaved,  apoo  the  back  of  th?  »rif  cr  :~  tx  pro- 
ceeding by  which  fach  fcaaian  (bill  be  retEc^  :  ij^u  he 
b  Gable  to  be  detailed  for  his  icxjeui's  f=rr~:-.  Now 
k  is  clear  that  ahtr  H5ar,  than  the  iheriff  cr  gaoler, 
cccld  not  there  mean  aoy  ffi±ris' s  officer;  for  who  bet 
the  ffieriff  hxmfdf,  or  the  gx:!er  to  whefc  enftody  the 
party  b  committed,  or  other  oncer  baring  the  cxecntidb 
of  proeds,  is  the  officer  to  whom  the  writ  of  habeas 
corpBS  is  erer  directed,  or  who  is  to  certify  as  there  re* 
quired.  It  cannot  apply  to  any  inferior  officer  of  the 
fiieriff,  who  is  a  mere  (errant  of  his,  in  whole  acrnal  cut 
tody  the  fcaman  may  happen  to  be;  bat  to  fach  an 
officer  to  whom,  as  fach,  the  writ  of  habeas  oorpns  may 
be  directed.  Then  if  the  iheriff  only  be  meant,  and  not 
any  of  his  inferior  officers,  under  the  description  of  <*fee+ 
wif%  gmUr%  w  ctbtr  sficer"  it  b  clear  that  the  fherUFwonld 
be  liable  upon  the  ftatute  for  the  a£t  of  lib  officer. 


Batuet  J.  It  b  faid  that  there  b  no  inftance  where 
a  Iheriff  has  been  held  liable  to  a  penal  acHon  by  a  com- 
mon informer  for  the  a£k  of  hb  officer:  hot  in  WmdgmU 
*.  ZnaUbhuU,  where  the  iheriff  was  hey  liable  in  the 
penalty  of  treble  dsmages  to  the  party  grieved  on  the 
flat.  29  Ekz~>  Mr.  Jnftice  Afisbmrjt  intimated  a  ftrong 
opinion  that  the  Iheriff  would  be  liable  on  the  davfe 
giving  the  penalty,  half  to  the  informer,  and  half  to  the 
Sang.  And  Mr.  Jnftice  Bulier  explained  the  cxpreffioo 
in  the  books,  that  the  iheriff  b  anfwerable  dviliter,  and 
not  criminaliter,  for  the  a£b  of  hb  bainffs,  by  reference 
to  the  atthoritki,  to  meaa  that  the  tariff  fball  not  be 
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indt&ed  for  the  aft*  of  bis  bailiff,  but  (hall  be  liable  in  a  1809* 
tivil  ad  ion  to  make  pecuniary  fatisfadion.  And  Mr.  '  " 
Juftice  Gtoje  faid,  that  he  would  not  give  any  opinion  *g*i«ft 
on  the  point  whether  the  a£Hon  could  be  maintained  Mu>fi«siax* 
againft  the  flieriff  for  the  penalty,  though  he  had  not 
much  doubt  on  that.  Then  the  cafe  of  Stanivay  qui  tarn 
?.  Perry  was  an  a&ion  for  the  penalty  by  a  common  in* 
former  againft  the  (heriff.  It  was  twice  tried,  and  the 
plaintiff*  recovered  :  and  therefore  if  it  had  occurred  eU 
ther  to  the  Court  or  the  Bar,  that  the  action  was  impro- 
perly brought  againft  the  flieriff  himfelf  for  the  a&  of  hit 
officer,  no  doubt  it  would  have  been  que  (Honed.  Half 
of  the  penalty  there  went  to  the  King,  and  half  to  the  in- 
former. It  appears  therefore  that  the  affumed  ground  of 
objedion  to  this  a&ion,  from  the  want  of  precedent,  is 
not  fo  ftrong  as  was  fuppofed.  Upon  the  words  of  this 
a£t  there  Can  be  no  doubt.  It  fpeaks  of  feamen  drrefled9 
apprehended,  or  taken  in  execution  by  fieriffs  or  other  officers* 
Now  it  is  well  known  that  the  (heriff  perfonally  never  does 
arreft  defendants,  but  always  performs  that  duty  by  his 
officers.  In  fad  the  wot&  Jheriff  muft  be  (truck  out  of  this 
claufc  as  for  any  real  purpofe,  if  he  be  not  liable  for  the  a£k 
of  his  officer.  Then  the  observation  made  by  my  brother 
Le  Blanc  upon  the  fecond  claufe  is  very  ftrong.  The  writ 
of  habeas  corpus  is  never  dirc&ed  to  the  (heriff 's  bailiff, 
but  to  the  (heriff  himfelf ;  considering  the  a&ual  cuftody 
of  the  party  by  the  bailiff  as  the  (heriff  *a  cuftody  (a). 

Rule  difcharged. 

(«)  "  This,  (fold  Mr.  )tfftjce  Bullcr  in  JVoodptt  v.  KM*ttbhll9  a  Ten* 
"  #'/•  IS6-)  has  **en  carried  fo  far,  chat  a  return  made  by  a  flieriff,  that 
44  the  perfoo  arretted  Was  refcucd  out  of  tbt  atftodj  of  tbt  bailiff,  has  been 
"  held  to  be  bad  t  the  return  muft  be,  that  the  pcrfen  was  refcucd  ant  *f 
*  bh  cuftody.1* 
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Favenc  and  Others  againjl  Bennett  and  Other* 

HTHIS  was  an  aGion  for  goods  fold  and  delivered,  and 
the  queftion  was,  whether  certain  coffee,  the  pro- 
perty of  the  plaintiffs,  which  had  been  fold  to  the  de- 
fendants by  the  intervention  of  the  Kennions,  brokers 
employed  by  the  plaintiffs  for  that  purpofe,  had  under 


^rJ  10  th. 

CcxxJs  fold'by 
a  broker  for  a 
principal  not 
named,  upon 
the  ter/ps,  as 
fpccified  in  the 
ufual  Bought 
and  Sold  notes, 
(delivered  over 

totherefpective   the  circum  fiances  been  duly  paid  for  by  the  defendants, 

parties  by  the 

broker)  of  who  had  purchafed  the  coffee  from  the  brokers  without 

« o!Tm**tb*mo-  knowledge  of  their  principals,  by  means  of  a  bill  of  cx- 

paio^Cby^hT  changc  drawn  by  the  Kennlons  on  the  defendants,  and 

broiT  'with*  accepted  by  them,  for  a  larger  amount  than  the  value  of 

the  month,  and  rnc  goods  in  queftion ;  the  defendants  bavins  alfo  pur- 

that  by  a  bill  of  &  .  ,  ■ 

exchange  ac-  chafed  other  coffees  of  a  different  owner  through  the 
buyer  and  dif-  like  intervention  of  the  Kennlons ;  for  which  they  were 
withindf/  im   at  l^e  ^amc  t^mc  indebted.   The  particular circumftances 

of  the  cafe  are  (tared  hereafter.  A  vtrdi£t  was  found 
for  the  plaintiff&Ninder  the  direction  of  Lord  Ellenborough 
C.  J.,  before  whom  the  caufe  was  tried  at  Guildhall,  after 
Hilary  term  1 8©8  :  and  the  merits  of  the  cafe  upon  that 
direction  were  firft  di  feu  fled  in  Eajler  term  1808  upon 
a  motion  for  a  new  trial,  which  in  the  enfuing  term  was 

tfd™™*??'  fuPPortcd  by  Park>  topping*  and  H'lreyJ,  and  oppofed 

payment  to  the  •  by  J  he  Attorney  General,  Gar row ,  and  Taddy.    The  cafes 

broker,  gent*  k 

rally*  winch  was  of  Fenn  V.  Harrifon,  3  Term  Rep,  576.  George  v.  Clagett, 

larger  than  the 

amount  of  either  7  Term  Rep*  359.  and   Waring  v.  Favenc,   1  Campb.  Ni. 

demand,  but  i 

lefs  than  the        pri.  C/i/T  85.  were  referred  to  in  the  argument.     The 

two  togctitcr, 
and  aiter wards 
th*  broker  flop- 
ped payment  j 
fuch  payment 
ought  to  be 

equitably  apportioned  at  between  the  feveral  owners  of  the  goods  fold,  who  are  Only. 
rc(pe&ively  entitled  to  recover  the  difference  from  the  buyer. 

Lord 


month,  though 
having  to  run  a 
longer  time  be. 
fere  it  was  due. 
But  where  the 
buyer  was  affo ' 
indebted  to  the 
iame  broker  for 
another  parcel 
of  goods  the 
property  of  a 


cafe  (rood  over  for  confideration  till  the  end  of  Trinity 
term  j  when  the  judgment  of  the  Court  was  given. 
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Lord  Ellenborough  C.  J.     On  the  motion  for  a  new        1809. 

trial  in  this  caufe,  which  was  tried  before  me,  the  queftion  ' ■  * 

was,  Whether  22  hoglheads  of  coffee  bought  by  Mrffrs.  ^  *¥,w& 
Kennion  and  Son,  brokers,  from  Favenc  and  Co.,  the 
plaintiffs,  and  fold  to  the  defendants,  and  which  were 
(Worn  by  one  of  Reunions  fons  to  have  been  paid  for  by 
the  defendants  to  Kennions,  the  brokers,  in  a  bill  of  ex- 
change for  800/.,  before  the  latter  (topped  pay  men t, 
(which  way  on  the  6th  of  Jtilyt)  were  fo  paid  for.  as  to 
preclude  the  plaintiffs,  the  fellers,  from  afterwards  de- 
manding the  price  thereof  from  the  defendants,  the  buyers? 
The  brokers  had  fcnt-  bought  and  fold  notes  on  the  fame 
day,  (*.  e.  the  1 2th  of  June,  the  day  of  the  fale,)  to  both  the 
plaintiffs  and  defendants.  In  the  fale  note  fent  to  the  plain- 
tiffs they  had  defcribed  them/elves  as  the  buyers  from  the 
plaintiffs,  and  in  the  bought  note  fent  to  the  defendants, 
as  the  fellers  to  the  defendants  :  in  each  there  was  this 
ftipulation,  "  payment  in  a  month,  money,  1  per  cent, 
difcount."  The  plaintiffs  gave  the  Kennions  the  We/l 
India  Dock  warrants,  (which  reprefent  the  goods  fold, 
and  enable  the  holders  thereof  to  obtain  immediate  de- 
livery of  the  goods  therein  mentioned,)  on  or  about  the 
day  of  the  fale,  t.  e.  the  12th  of  June ;  and  the  Kennions 
thereupon  fent  them  to  the  defendants.  The  price  of 
the  plaintiff's  coffee,. after  deducting  the  ftipulated  1  per 
cent,  difcount,  amounted  to  707/.  10/.  $d.  On  the 
15th  of  June>  which,  as  far  as  I  colled  from  the  evi- 
dence, was  three  days  after  the  brokers  had  delivered 
to  the  defendants,  the  buyers,  the  Wejl  India  Dock 
warrants,  without  having  taken  any  fecurity  in  the  mean 
time  on  the  behalf  of  their  employers,  the  plaintiffs,  for 
the  price  of  the  goods,  the  defendants  paid  Kennion  and 
Son  in  a  bill  drawn  by  Kennion  and  Son  on  them, 
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l8of»  the  defendants,  and  accepted  by  the  defendants,  pay? 
able  in  a  worth*  the  fum  of  Soo/.9  which  was  meant  tQ 
cover  the  above  mentioned  price  of  the  coffee  in  qoeft  >on? 
after  dedu fling  the  i  per  cent,  difcoant :  and  the  differ* 
ence  was  to  be  applied  in  pajt-payment  for  another 
parcel  of  goods  fold  on  that  fame  15th  of  June  by  Ken* 
nioru  to  the  defendants,  in  another  account,  with  which 
the  plaintiffs  had  no  concern,  for  272/.  10/.  4J.  .  This 
bill  for  %ooL  the  defendants,  the  acceptors,  immediately 
difconnted  for  the  convenience  of  the  Kennions,  the 
drawers;  fo  that  the  Kenmms  thereupon  became  paid  in 
caih  on  the  15th  of  Juno  for  the  price  of  the  coffees,  to 
be  paid  for  by  the  terms  of  the  contrafl  (i.  e.  in  a  months 
money t)  on  the  12th  of  July  foUowing  ;  dedofling,  how- 
ever, discount  op  the  whole  amount  of  the  bill  for  800/. 
down  to  the  1 8th  inftead  of  the  12th,  of  July%  including 
die  three  days  of  grace.  The  Court  is  defirbus  of  being 
farther  informed,  by  another  investigation  to  be  had  be- 
fore a  jury,  refpe&ing  the  mode  of  condufling  fales 
between  pasties  by  the  intervention  of  a  broker,  in  order 
that  they  may  judge,  whether  a  payment  made  to  a 
broker,  in  the  manner,  and  under  the  circumftances, 
already  ftafed,  be  fuch  a  payment  as  is  ufuallj  made  in 
fte  coutfe  of  trade  to  a  broker  on  account  of  his  principal. 
They  wifh  alfo  to  know  with  precife  exaflnefs  what,  in 
the  dealings  and  underftaoding  of  commercial  men,  id 
meant  by  the  stipulation  ,c  in  a  month)  money  $"  whether 
h  be  considered  as  importing  oply  that  the  buyer  ihall 
pay  for  the  goods  in  caffs  at  the  end  of  one  month  from 
the  date  of  the  contrafl ;  or  that  the  buyer,  whenever 
he  fhould  receive  the  goods,  either  at  or  before  the 
month's  end,  fhould  immediately  give  a  bill  for  the 
amount  of  the  price,  fo  as  to  put  the  feller  in  cafb  for  the 
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fame  at  a  month's  end  from  the  date  of  the  contrafr.         1809. 
The  Court  have  thought  it  proper  to  fuggeft  thus  par-       " 
ticuUrly  the  points  to  which  it  wiflies  the  evidence  to      ^  *t™ft 
be  addreffed,  in  order  that  the  opinion  of  a  jury  may  be 
hereafter  taken,    and   their  own  judgment  ultimately 
formed,  with  better  advantage  and  effe£k  upon  the  im- 
portant commercial  queftions  which    this  caufe  em- 
braces. 

Rule  abfolute  for  a  new  trial. 

On  the  fecond  trial,  the  jury  were  of  opinion,  upon  the 
evidence,  that  the  ftipulation  in  the  contra£fc,of  "  a  months 
money"  meant,  in  the  underftanding  of  commercial  men, 
payment  at  any  time  within  a  montbt  and  they  were  alfi> 
of  opinion  that  the  payment  in  queftion  within  the  month 
to  the  brokers  with  tfhom  the  defendants  had  dealt,  with- 
out the  knowledge  of  their  principals,  was  a  good  payment 
to  bind  the  principals -,  and  they  therefore  found  a  vet- 
di&  for  the  defendants. 

The  plaintiff's  counfel  thereupon  moved  in  the  lift 
term  for  a  new  trial,  on  the  ground  of  the  verdi&  being 
againft  law  and  evidence,  and  again  ft  the  direction  of  the 
Lord  Chief  Juftice.  And  they  relied  principally  on  an 
objection,  which  had  been  urged  on  the  former  occafien, 
and  on  which  main  (trefs  was  laid  at  the  laft  trial,  that 
there  was  no  evidence  to  (hew  that  the  bill  drawn  by  the 
Kennkns  and  accepted  by  the  defendants,  and  fmce  paid, 
waa  intended  at  the  time  to  cover  the  demand  for  the 
22  hdds.  of  coffee  in  queftion.  The  fa£ts  were  thefe  :— 
The  brokers  fold  this  lot  of  coffee  to  the  defendants  on  the 
1 2th  of  June  for  707/.  19/.  3*/.  (deducing  the  dtfeount 
of  1/.  per  cent,  .on  payment  in  a  month,  money.)  The 
brokers  had  alfo  fold  to  the  defendants  another  lot  of 
coffee  belonging  to  another  perfon  to  the  amount  of 
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1809.        272/.  10/.  41I.     Then  jhe  Kennions  on  the  15th  of  June 
— —        drew  the'  bill  for  800/.  on  the  .defendants  payable  in  a 

XAVIVC  *    4 

againft        month,  which  they  accepted,  and  which  would  not  of 

•SlMNETT 

courfe  become  due  till  the  i  8th  of  jfu/y,  feveral  days  after 
the  price  of  the  fir  ft  lot  of  coffee  would  be  due  by  the 
term3  pf  the  contract  of  fale.  This  was  relied  on  to  (hew 
that  it  was  intended  as  a  payment  by  the  defendants  to 
the  Reunions  on  their  general  account,  and  not  for  the 
purpofe  of  covering  this  demand  in  particular ;  the  fum 
being  greater,  and  alfo  payable  at  a  future  time.  And 
they  alfo  urged  againft  this  being  taken  as  a  fpecific  pay- 
,  ment  to  the  brokers  on  account  of  the  plaintiff's  coffee, 
that  the  plaintiff  could  not  have  brought  trover  againft 
the  Kenmotts  for  the  bill,  becaufe  it  was  given  for  more 
than  their  demand :  neither  could  they  have  maintained 
an  a&ion  for  money  had  and  received ;  becaufe  the  mo- 
ney was  paid  to  the  Kennions  on  account  generally,  and 
the  fum  was  not  fufficient  to  have  paid  both  the  plaintiffs 
and  the  owners  of  the  other  coffee  their  refpeftive  de- 
mands :  and  it  could  not  depend  on  which  of  them  firft  pro* 
feeuted  their  a£Uon  for  the  amount.  And  how,  they  afked, 
was  the  amount  of  the  bill  to  be  apportioned  between  the 
different  claimants?  They  alfo  relied  on  adiftin&ion  be* 
tween  payments  made  to  a  fa£tor,  and  to  a  broker  5  in  the 
former  cafe.unlefs  the  faftor  name  his  principal,he  is  dealt 
with  as  the  principal :  but  a  broker  is  known  to  be  only 
an  agent  for  another,  though  that  other  may  not  be 
known :  the  form  of  the  Bought  and  Sold  notes  (a)  declares 

(*)  This  wai  the  form  of  the  Sought  note  5  and  the  Scld  note  was  in 
like  form,  only  fubftituting/s/*/  for  bought  %  and  addre fifed  to  Favenc  and 
Co.  inftead  of  to  the  defendants. 
.     "  Mcflrs.  Bennett  and  Co.  London,  nth  June  1807* 

"  We  have  this  day  bougHby  your  order  and  for  your  account  21  hhdi. 
Jamaica  coffee,  as  per  fample,  at  5/.  %s.  per  cm.—  Payment  in  one  month, 
money— x  per  cent,  difcount.    Your's,  &c.  y.  Ktnmon  and  Son'' 

*  •  '  him 
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htm  to  be  fo.  And  though  by  the  courfe  of  trade  he  may  1809, 
receive  payment  for  his  principal,  yet  fuch  payment,  in  •— - 
order  to  be  binding  upon  the  principal,  muft  be  made  by  ag«tf 
the  contracting  party  according  to  the  terms  of  the  con- 
tract ;  othcrwife  it  cannot  be  taken  to  have  been  made 
on  account  of  the  principal,  but  on  the  general  account 
of  the  broker  himfelf.  If  the  defendants  had  intended  to 
have  paid  their  money  in  difcharge  of  any  particular  ac- 
count, they  fhould  have  declared  fuch  intention  at  the 
time,  or  have  paid  the  fpecific  fum  due  on  that  account, 
which  muft  have  been  known  to  them.  But  by  paying 
money  generally  on  account  to  their  brokers  with  whom 
they  had  different  accounts  to  fettle,  they  trufted  to  them, 
and  did  not  thereby  difcharge  themfelves  to  the  indivi- 
dual principals  .whom  the  brokers  reprefented. 

The  defendants'  counfcl  inGfted  that  there  was  evi- 
dence fufficient  to  warrant  the  jury  in  finding  that  the 
bill  for  80c/.  drawn  by  the  Kenritons  was  accepted  by  the 
defendants  in  order  to  cover  the  707/.  19/.  31/.,  the  price 
of  the  plaintiffs'  coffee,  inafmuch  as  it  appeared  that  the 
defendants  themfelves  had  difcounted  their  own  accept- 
ance on  the  22d  of  Jum%  within  the  month  for  which 
time  of  payment  was  given  for  thefe  coffees,  and  had 
given  their  check  of  that  date  for  797/.  3/.  which  was  the 
exact  amount  of  the  80c/.  bill,  deducting  the  difcount  on' 
the  payment  for  the  coffees  within  the  month.  But 
when  prefled  by  the  Court  to  account  for  the  bill  having 
been  drawn  for  fo  much  more  than  the  price  of  the  plain- 
tiffs' coffee,  if  it  were  not  meant  to  be  a  general  pay- 
ment pf  fo  much  on  the  whole  account  between  the 
brokers  and  the  defendants  \  they  faid  that  it  was  a  quef- 
tion  for  the  jury  whether  the  payment  had  not  been  made 

to 
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1809.  to  corer  the  plaintiff*'  whole  demand  in  the  firft  inftance, 
and  the  forplos  only  to  be  applied  to  the  other  demand. 

n**ft_  And  if  it  were  to  be  fo  taken,  as  they  contended  that  the 
▼erdift  of  the  jury  warranted  them  to  do,  it  would  follow 
that  the  Kenrmns  were  in  ca(h  on  the  22d  of  June  for 
this  fpcctEc  lot  of  coffee,  and  the  plaintiffs  their  principals 
might  then  hare  maintained  an  aftion  for  money  had  and 
received  again  ft  them,  as  upon  a  payment  to  them  for  the 
ufe  of  the  plaintiffs. 

Lord  Ellekborough  C  J.  The  defendants  were 
indebted  for  two  parcels  of  coffee  which  they  had  pur- 
chafed  by  the  intervention  of  the  Kenmons^  brokers  \  the 
one  parcel  amounting  to  above  707/..  the  other  to  272/. 
and  upwards.  They  accept  a  bill  for  800/.,  which  if 
much  more  than  either  of  the  fums  alone,  bat  lefs  than 
the  two  together,  and  there  is  no  fpecific  appropriation 
of  it  to  either  at  the  time :  why  then  is  the  whole  to  be 
now  appropriated  to  the  plaintiffs9  demand,  fince  the  in~ 
folvency  of  the  Kennions,  when  thejnftice  of  the  cafe 
clearly  is  that  the  payment  fo  made  to  the  brokers  on  their 
general  account,  as  it  feems  by  the  evidence,  (hould  be 
apportioned  between  the  refpe&ive  owners  of  the  coffee. 
This  will  cut  down  the  plaintiffs'  demand,  but  leave 
fomething  to  be  recovered  by  them,  for  which  they  ought 
fo  have  had  a  verdi£t. 

The  reft  of  the  Court  concurring  in  this  view  of  the 
cafe,  it  was  direAed  to  (land  over  to  obtain  the  confent 
of  the  refpe&ve  parties.  And,  as  I  was  informed,  the 
patter  was  fettled  according  to  the  apportionment  je* 
fpmmended. 
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Dagnaw-  (Rcdnft  Wigley  and  Another.        *>^ 

^  °      •  April  XlQt. 

TO  a,q  adion  by  the  indorfee  of  a  bill  of  exchange  A  broker  agree* 
.    -     -  i_jr  r  «-i      with  the  defend- 

agaipft  the  acceptors,  the  defence  let  up  at  the  trial,  am$  t0  gct  their 
before  Lord  Elltnborough  C.  J.  at  Guildhall,  was  that  the  ^^"jSj 
bill  was  drawn  for  an  ufurious  confideration,  and  was  rfi»'n°"of 

the  money  fo 

therefore  void  even  in  the  hands  of  an  innocent  holder,  "ifed  thcexor- 

...—  .-it  t  111        bitant  brokerage 

as  the  plaintiff  was  admitted  to  be.     It  appeared  that  the  01  io«.  per  cent) 
defendants,  wanting  to  raife  money,  applied  to  Rimmer,  wai  nlt  to°ad- 
a  broker,  to  affift  them  in  negotiating  their  paper,  for  ^^1^°^ 
which  he  (Updated  to  receive  10/.,  inftead  of  the  ufual  w*»  hit  name 

r  on  the  bills : 

charge  of  c/.  per  cent.,  for  brokerage;  and  feveral  fuc-  Held  that  a  bill 

°  ^        accepted  by  the 

ceffive  bill  trapfa&ions  had  paflcd  between  them,  which  defendant!,  and 

the  defendants  who  accepted  thofe  bills  had  provided  for,  the  broker  upon 

as  each  had  become  due,  by  negotiating  another  for  the  couiVnoTbe 

amount  of  the  former  bill  with  the  addition  of  the  legal  %££*?'*" 


an  in- 


difcount  and  the  brokerage  agreed  on ;  which  latter  Rim-  nocern  indorfee, 

00  at  tor  an  ufuru 

mer  received,  and  deducted  out  of  the  money  raifed  on  out  confidaa- 

eachfucceffive  bill.     The  laft  bill  of  this  defcription,  on  ft.t.  \%Ann. 

which  this  aftion  was  brought,  was  one  which  was 

drawn  by  one  Smith,  payable  to  .his  own  order,  for  82 1£ 

and  upwards,  upon  the  defendants,  who  accepted  the 

fame,  and  put  it  as  ufual  into  the  hands  of  Rimtner  to 

get  it  difcounted.     Rimmer,  whofe  name  was  not  upon 

the  bill,  carried  it  into  the  market,  and  got  cafh  for  it, 

which  he  paid  to  the  defendants,  deducing  the  difcount 

and  10/.  per  cent*  brokerage  for  himfelf.     hot  A  Ellen" 

borough  C.  J.  dire&ed  the  jury,  that  there  was  no  a&ual 

loan  of  money  here  for  an  ufurious  confideration,  by  the 

party  advancing  the  money  on  the  bill ;  and  that  the 

taking  of  exorbitant  brokerage  by  Rimmer  for  getting  the 

,         ^  ;  •  bill 
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1809.        bill  difcounted  by  others,  and  which  was  deducted  by 

-  him  oat  of  the  money  raifed,  would  not  avoid  the  fecu- 

*gai«p         rity  by  the  ftat.  12  Ann.  e.  16.  in  the  hands  of  an  inno- 

and  Another.     cent  indorfee ;  and  the  jury  thereupon  found  a  verdi£t 

for  the  plaintiff. 

The  Attorney  General  now  moved  for  a  new  trial,  on 
the  ground  that  the  words  of  the  ftatute  were  large 
enough  in  that  branch  of  it  which  avoids  the  fecurity  to 
include  this  tranfadion;  though  there  were  no  a&ual 
loan  from  Rimmer,  who  was  to  receive  the  ufurious  coo- 
£deration  for  which  the  bill  was  drawn  from  the  defend- 
ants ;  and  though,  without  an  aflual  loan,  no  a&ion  for 
the  penalty  could  have  been  maintained  againft  Rjmmer 
upon  the  other  branch  of  the  ftatute,  which  requires  a 
loan  by  the  party  fued  for  the  penalty.  The  words  of  the 
avoiding  branch  are,  "  that  all  bonds,  contra£ts,  and 
"  affiirances  whatfoever  for  payment  of  any  principal,  or 
"  money  to  be  lent,  or  covenanted  to  be  performed  upon 
"  or  for  any  ufury,  whereupon  or  whereby  there  (hall  be 
"  referved  or  taken  above  5  per  cent,  as  aforefaid,  (hall 
"  be  utterly  void."  And  this  bill  was  drawn  upon  and 
accepted  by  the  defendants  upon  a  contract  with  Rim* 
mer  for  a  ftipulated  fum  beyond  what  the  defendants 
were  to  receive,  in  order  to  fecure  to  him  the  ufurious 
confederation  agreed  upon,  and  which  he  accordingly 
received  out  of  the  money  raifed  on  the  bill.  And  this 
being  agreed  to  be  paid  to  him  under  the  name  of  bro- 
kerage cannot  vary  the  cafe;  it  being  admitted  to  be 
double  the  amount  of  that  ufually  paid  to  brokers  for 
their  trouble  in  getting  bills  difcounted,  and  therefore  a 
mere  colour  for  ufury.  [Bayley  J.  Rimmer  was  not  to 
advance  the  money  himfelf  upon  the  bill,  but  to  get  the 

10  hiU 


IN  THE  FoRTY-NlNTH  YEAR  OF  GEORGE  III.  43 

bill  difcounted  by  others;  and  thepcrfon  who  advanced  1800. 
the  money  upon  the  bill  paid  the  full  fum,  deducting  ■ 

only  the  legal  difcount.]     He  ttas  to  raife  the  money  on  ^J!^" 

the  bill  which  was  drawn  for  the  purpofe  of  fecuring  to  ^"clit 

•      *  °  and  Another* 

him  the  illegal  confideration  agreed  upon :  and  it  was 
indifferent  to  the  defendants  whether  he  advanced  the 
money  himfelf,  or  procured  it  from  others. 

Lord  Ellendorough  C.  J.  It  does  not  appear  that 
Rimmsrs  name  was  upon  the  bill  at  all ;  nor  was  he  to 
advance  the  money.  It  does  not  therefore  ftrike  me  as  , 
a  fecurity  given  for  an  ufurious  confideration ;  but  Rim* 
mer  was  to  receive  an  exorbitant  brokerage  for  his  trouble 
in  getting  the  bill  difcounted. 

Le  Blanc  J.  If  Rhmner  had  agreed  to  advance  the 
money  for  which  the  bill  was  given,  that  would  have 
been  a  different  matter :  but  here  he  advanced  nothing : 
and  the  perfon  who  did  advance  the  money  for  the  bill 
received  no  more  than  legal  intereft  for  difcount.  Rim- 
mer  indeed  got  more  out  of  the  money  when  obtained ; 
but  that  nfay  be  faid  to  be  for  exorbitant  com  million  or 
brokerage. 

Per  Curiam,  Rule  refufed. 
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Fridayt 
April  %\$* 

A  fccurity  for 
the  fair  ex- 
pences of  the 
profecution, 
agreed  to  be 
given,  at  the 
recommend*, 
tion  of  the  Court 
of  Quarter  Sef- 
fions,  by  a  de- 
fendant who 
flood  convicted 
before  them  of  ' 
a  mifdemeanor 
in  ill-treating 
liis  parifh  ap- 
prentice, for 
which  tin;  pa- 
rifll  officers  had 
been  bound  over 
by  recognizance 
to  proftcute 
him  under  the 
it.  32  Geo.  %. 
em  57.;  and  the 
giving  of  which* 
fccurity  was 
confickred  by 
the  Coutt  in 
abatement  of 
the  period  of 
imprisonment 
to  which  he 
would  other- 
wife  have  been 
fentenced  $  it 
legal. 


Beeley  again/1  Wingfield. 

HPHIS  was  an  a&ion  on  a  promiffory  note  for  42X/ 
which  it  appeared  had  been  given  by  the  defendant 
to  a  parifli  officer  under  thefe  circum (lances.  The  de- 
fendant was  indicted  at  theScflions  by  the  parifli  officer? 
for  a  mifdemeanor  in  ill  treating  his  parifli  apprentice  : 
and  being,  convicted,  it  was  fuggefled  to  him  by  the 
chairman'of  the  court,  that  if  he  agreed  to  pay  40  guinea? 
towards  the  expences  of  the  profecution,  he  would  only 
be  imprifoned  6  months  inftead  of  12.  The  note  was 
accordingly  given,  and  he  was  fentenced  to  6  months 
imprifonment.  Objection  was  thereupon  taken  at  the 
trial  before  Bayley  J.  at  Derfy  that  the  note  given  for 
fuch  a  confideration  was  illegal j  which  objection  way 
over-ruled,  and  a  verdict  paffed  for  the  plaintiff,  with 
leave  to  the  defendant  to  move  to  fet  it  afide,  and  enter  a 
nonfuit,  if  the  objection  were  well  founded. 

Vaughan  Serjt.  now  moved  accordingly  on  two* 
grounds;  ift,  that  the  taking  of  fuch  a  composition  for 
punifliment  in  the  particular  inftance  was  in  derogation 
of  the  policy  of  the  ft*tute  32  Geo.  3.  c.  5 7./ n.,  which 
provides,  in  cafe  of  the  ill  treatment, of  parifli  apprentices 
by  their  matters  in  certain  cafes,  that  it  (hall  be  lawful 

r 

for  two  justices  "  to  compel  the  churchwarden  and  over- 
feers,  &c  to  enter  into  a  recognizance  for  the  effectual 
profecution  by  indictment  of  fuch  matter,  &c.  for  fuch 
ill  treatment  of  any  fuch  apprentice,  &c. ;  and  alfo  to 
order  the  cofts  and  expences  of  fuch  profecution  to  be 
paid  and  difcharged  or  reimburfed  to  fuch  perfons  en- 

3  tcring 
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tering  into  fuch  recognizance  as  aforefaid;  one  moiety         1809. 
thereof  out  of  the  poor  rates  of  the  parifh,  &c.  and  the        — — 
other  moiety  out  of  the  county  dock."     adljf,  On  the         againtt 
more  general  ground,  that  this  fecurity  was  not  given 
towards  fatisfa&ion  of  the  party  injured  \  which  might 
be  fan&ioncd  by  the  pra&ice  of  this  Court  where  they 
permit  an  injured  profecutor  and  a  convi&ed  defendant 
to  talk  together  before  fentence,  with  a  view  to  promote 
compensation  to  the  party  injured  :  but  this  fecurity  was 
given  in  order  to  fave  the  parifh  and  county  purfes.     In 
Cole  v.  Gower  (#),  the  parifh  officers  who  were  autho- 
rifcd  by  the  flat.   6  Geo.  2.  c.  31.  to  take  fecurity  from 
the  putative  father  of  a  baftard  child,  for  indemnifying  the 
parifh,  having  taken  an  abfolute  fecurity  for  a  fum  cer- 
tain; the  Court  confidered  fuch  abfolute  fecurity  to  be 
again  ft  the  policy  of  the  law,  being  a  different  kind  of 
fecurity  than  what  the  law,  authorized*     [X-ord  Ellen* 
borough  C.  J.  obferved,  that  the  (latute  of  Geo.  2.  having 
prefcribed  to  the  parifh  officers  the  kind  of  fecurity  they 
(hould  take,  it  was  a  breach  of  their  truft  to  take  a  dif- 
ferent kind  of  fecurity  than  what  the  Lfgiflature  in- 
tended.    But  here  the  (latute  is  only  in  aid  of  their 
general  duty  to  protect  the  poor  children,  put  out  by 
them  as  apprentices,  from  wrong  by  the  perfons  to  whom 
they  are  bound.     But  he  afked  whether  in  this  cafe  the 
defendant  was  prepared  to  (hew  that  the  fugged  ion  of 
the  Chairman  had  been  made  ufe  of  to  ftcure  any  benefit 
to  the  parifh  beyond  their  indemnity  from  the  fair  ex- 
peaces  of  the  profecution :  which  was  anfwered  in  the 
negative.    But  it  was  fuggefted,  that  there  was  no  obli- 
gation on  the  plaintiff,  the  then  overfeer,  to  apply  the 
money  when  recovered  to  the  ufe  of  the  parifh.     To  this, 

(«)  6  £4?,  no. 

however. 
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1869. 


BEELjjr 

sgainji 
Wing  field. 


« 

however,  his  Lordfiiip  fa  id,  that  the  plaintiff  would  bt 
confidercd  as  a  truftee  for  the  pariQi.] 

Lord  Ellenborough  C.  J.  There  does  not  feerti 
to  be  any  obje&ion  to  the  fecurity  which  has  been  taken, 
either  as  contrary  to  the  provifions  oT  the  ftatute,  or  to 
the  general  principle  of  law.  The  overfeers  got  na 
pecuniary  benefit  to  themfelves  or  to  the  parifh  by  taking 
'this  fecurity,  beyond  the  fair  amount  of  the  expences 
incurred  by  them  in  bringing  the  defendant  to  juftice. 
It  did  not  ftifle  a  public  profecution,  or  elude  the 
public  intereft  in  bringing  fuch  an  offender  to  juftice, 
by  way  of  example  to  others.  The  fecurity  in  queftion, 
given  with  the  fanftion  of  the  Court,  is  rather  to  be 
confidered '  as  part  of  the  punifhment  fuffered  by  the 
defendant  in  expiation  of  his*  offence,  in  addition  to  the 
imprifonment  inflifted  on  him.  If  we  had  feen  any 
ground  for  fufpe&ing  that  the  authority  of  the  Court 
had  been  ufed  as  an  inftrument  of  opprcffion  or  extor- 
tion, we  (hould  have  watched  the  cafe  very  jealoufly ;  but 
nothing  of  that  fort  appears. 

Per  Curiam,  Rule  abfolutc. 


to  the  FoRTt-mKTH  Year  of  GEORGE  III. 


1)oe,  on  the  Demife  of  Hillings  and  Wife.     Friday, 


again/I  Bird. 


jip*U%lftm 


UPON  the  marriage  of  the  defendant's  father  in  l n66  0ne l»*inS 

°  #  '  power  to  ip<* 

a  fettlement  was  made,  whereby  a  certain  eftate,  point  lands  by 

for  an  undivided  portion  of  which  this  eje&ment  was  children;  and 

brought  in  right  of  one  of  the  daughters  of  the  marriage,  land";  °by  his 

was  fettled,  after  the  father's  life,  to  the  ufe  of  fuch  child  *jj  {t\£(ct' 

or  children  of  the  marriage,  and  for  fuch  eftates,  &c  as  P°we.r)  &vf* 

**        .  legacies  to  his 

the  father  by  his  will  (hould  appoint;  and  in  default  of  fcverai children; 

and  then  devifes 

appointment,  to  be  divided  amongft  all  the  children  as  */itbtreft$rji- 

tenants  in  common.    The  father  died  in  1806,  having  der\f  btuZdxi 

made  a  will,  whereby  he  gave  to  each  of  his  daughters  a  fyndrftate* 

legacy  of  200/.;  and  then  by  a  refiduary  claufe  he  devifed  ^l^J^f^^ 

all  the  reft)  reft  due,  and  remainder  of  his  meffuages,  lands,  &c.,  end  f**»»  **• 

»  Penat,  to  his 

and  perfonal  e  ft  ate,  &c.f  after  payment  of  his  debts  t  legacies f  eldeition:  held 

and  funeral  expences,  to  his  fon  Join  Bird,  the  defendant,  was  not  thereby 

The  tcftator  had  other  lands  befides  the  fettled  lands  (*),  AdVmtnd  of  • 

to  the  value  of  40/.  a  year :  and  the  queftion  was,  whether  P°*fcffion  by 

J  n  one  tenant  in 

the  refiduary  claufe  pafied  the  fettled  tends  as  well  as  the  common,  and 

other  lands;  there  being  no  reference  to  the  power,  and  other, feting 

the  devife  being  of  lands,  afterpayment  of  debts  and  funeral  tbewboft,i% 

expences,  with  which  the  fettled  lands  were  not  charge-  SjjSJtJ* 

able  ;  and  which,  it  was  contended  on  the  part  of  the  9f  h.is  coau 

'  '  r  pamon. 

daughters,  (hewed  that  the  father  had  no  intention  to  exe- 
cute the  power  by  this  refiduary  claufe,  according  to  Roe 
d*  Reade  v.  Reade(b).  And  upon  this  ground  a  verditt 
paffed  for  the  platntiff^at  the  trial  before  Ckambre  J.  at 
Taunton. 

Burrough  now  moved  for  a  new  trial,  and  attempted  to 
diilinguiih  this  from  the  cafe  cited,  by  the  clrctunftancff* 

(#)  The  ▼sloe  of  ths  fettled  eftate  was  not  Aattd 
(*)  SftrwApiiiS. 

Vol  XL  E  that 
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1809.        that  hftre  the  teftator  had  charged  the  lands  devifed  with 

— — —        portions  for  all  his  other  children,  as  he  had  authority  to 

HiLtiMQt      do  under  the  power  with  refpe&  to  the  fettled  lands; 

Bub.         which  he  might  think  was  the  bed  mode  of  executing  the 

power.    And  the  charge  of  debts  and  funeral  expences 

might  refer  to  his  other  property. 

The  Court,  however,  were  of  opinion  that  the  power 
was  not  executed  by  the  will.  There  was  nothing  in  it 
referring  in  any  manner  to  the  power,  nor  from  whence 
his  intention  to  execute  it  could  be  inferred :  and  the 
charge  of  debts  and  funeral  expences  on  the  lands,  &c. 
deyifed,  (hewed  his  intention  to  pad  fuch  lands  only  as 
were  fubjeft  to  thofe  charges. 

Another  objection  was  then  dated  by  Burroughs  (which 
had  alfo  been  made  at  the  trial,)  that,  in  default  of  ap- 
pointment, the  leflbr  of  the  plaintiff  and  the  defendant 
would  be  tenants  in  common ;  and  that  the  cje&ment 
could  not  be  maintained  without  proof  of  a£tual  oufter, 
and  that  the  defendant  was  not  bound  by  the  common 
confent  rule :  for  which  Doe  d.  White  v.  Cuff{a)%  before 
Lord  Eilenborough  at  Weftminfler%  was  cited.  In  order 
to  get  rid  of  thisobje&ion,  (the  validity  of  which  however 
was  not  admitted ;  but  it  was  faid  that  the  defendant  ought 

w 

to  have  entered  into  a  fpecial  confent  rule,)  the  plaintiff 
went  into  evidence  of  an  a&ual  oufter,  and  proved  a  de- 
mand of  pofleflion  of  the  premifes  by  letter  under  a  power 
of  attorney,  to  which  demand  a  refufal  was  returned  by  the 
defendant,  who  dated  at  the  time  that  he  claimed  the 
whole  under  the  fettlement :  and'  this  the  learned  Judge 
thought  was  fufficient  evidence  of  an  aftual  oufter.  But 
Burrougb  contended  that  it  was  not  fufficient,  without 
(hewing  that  the  defendant  had  received  the  whole  rcot, 
and  refufed  to  account*,  and  he  cited  Reading* %  cafe(£), 

(«)  1  Canfb.  Ni.  Pt'u  Cs[.  173.  \i)  Sg/k.  391. 

where 
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where  it  was  faid  that  between  tenants  in  common  there  iHog* 

mud  be  an  a£iual  diffcifin,  as  turning  him  out,  hindering  "    ~ 

him  to  enter.  Sea. ;  and  that  a  bare  perception  of  profits  Hulikm 

is  not  enough.  Bi*». 

Per  Curiam*     One  tenant  in-  common  in  pofleffion 

claiming  the  v)hole%  and  denying  poffeflion  to  the  other,  is 

beyond  the  mere  aft  of  receiving  the  whole  rent,  which 

is  equivocal.     This  was  certainly  evidence  of  an  oufter 

•f  his  companion. 

<  Rule  refufed. 


Stevens  again/}  Whistler.  Friday, 

EN  trefpafs,  the  declaration  contained  two  counts ;  one 

one  for  breaking  and  entering  the  plaintiff's  clofe  plaintiff  had 

called  Shepherd's  Lane,  the  other  for  breaking  and  enter-  o^nonefidcoi^a 

ing  another  clofe  of  the  plaintiff,  byname,  in  the  fame  1^$$™$' 

parifh:  and  after  a  general  verdift  for  the  plaintiff,  *«*  (*ttch  it 

°  *  prima  facie  evi- 

A  .  dencc  that  half 

Abmt  moved  to  fet  it  afide,  and  enter  a  verdidt  for  the  of  the  lane  was 
plaintiff  on  the  latter  count  only.     Shepherd's  Lane,  he  hold,)  he  may  " 
ftated,  was  proved  at  the  trial  to  be  an  open  pari(h  high-  ^hT^^trer- 
way,  and  there  was  no  proof  of  the  plaintiff's  exclufive  ^^"V^* 
poflcflion  of  that,  but  only  that  he  had  lands  on  one  fide  £"">  and  the 

defendant  nrn.ft 

of  the  lane,  which  at  moil  would  only  (hew  that  he  was  plead  Ait  and 
entitled  to  the  foil  and  freehold  of  half  the  lane  oppofite  thtr,  in  order  to 
to  his  own  inclofures,  and  would  notjuftify  his  declar-  tiffto  new  affiga 
ing  for  a  trefpafs  in  the  lane  generally ;  a9  if  he  claimed  an  £^Jj^  of 
eiclufive  right  to  the  whole;  which  might  be  fet  up  on  {nthepartoftht 
other  occafions.    'The  trefpaffes  proved  were,  that  the  de-  h»cx<.iufi?f 
fendant  had  depaftured  his  cattle  all  along  the  lane,  as  well"  propert7# 
in  the  parts  oppoGte  to  the  plaintiff's  clofes,  as  in  other 
parts,  and  they  had  alfo  broken  into  ac  inclofure  of  the 

plaintiff. 

E  %  This 
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1809*  This  obje&ion  was  taken  at  the  trial  before  Graham  B. 

'     ■  "         at  Reading,  but  was  overruled. 

Stevens 

Per  Curiam.  The  plaintiff  had  an  exclufive  right  to 
part  of  Shepherd9 s  Lane;  and  if  the  defendant  meant  to 
drive  him  to  confine  the  trefpafs  complained  of  upon  the 
face  of  his  declaration  to  that  part  of  the  lane  which  was 
his,  he  (hould  have  pleaded  foil  and  freehold  in  another ; 
which  would  have  obliged  the  plaintiff*  to  new  affign. 

1 

Rule  rcfufed. 


immediate  te- 
nant, cannot 
maintain  an 
action  for  money 


!ari?\iL  Moore  againft  Pvrkb. 

An  under-  JDJ^RKE  rented  a  houfe  of  one  AfpinalL  and  let  out 

tenant,  whofe       J[  . 

goods  were  dif-  part  of  it  to  Moore :  the  rent  being  in  arrear,  Afpinall 

trained  and  fold  . 

fcy  the  original  dlftrained  good*,  part  of  which  belonged  to  Moore,  upon  the 
due  from  his       premifes,  and  fold  them  there  under  the  diftrefs*  by  the 

intervention  of  an  auctioneer,  to  third  perfons,  who  paid 

the  money  for  them  to  the  au&ioneer,  which  was  received 

paid  to  the  ufe     fey  Afpinall  in  fatisfaftipn  of  his  rent.     Upon  which  the 

of  the  latter ;  >  / r  #  r 

for  immediately  plaintiff  Moore  brought  this  a£tfon  toxecover  back  14/. 
der  the  diftrefs,  the  value  of  his  goods  fold  under  the  diftrefs ;  and  failing 
by^hTpurchafer  in  the  proof  of  his  fpecial  counts,  reforted  to  the  general 
lan^lorTm^fa-  Count  for  money  paid  by  him  to  the  defendant's  ufe:  and 
l^^wd°nete?  thc  <lucftlon  wa8»  whether  thefe  fafts  would  fupport  that 
wa*  thtmonyot  cottnt  •  the  objedion  being  that  the  money  for  which  the 

ttMMMK  goods  fold  under  the  diftrefs  never  exifted  as  Moore* 

money.  Lord  Ellenborough  C.  J.  permitted  the  plaintiff 
to  take  a  verditt  at  the  trial  at  Guildhall;  and  in  the  laft 
term  a  rule  nifi  was  obtained  for  fetting  afide  the  verdiA 
and  granting  a  new  trial,  on  the  ground  that  the  evidence 
did  Hot  fuppott  the  count. 

« 

10  Perl 


Pyi*i 
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Pari  and  Reader  now  (hewed  caufe,  and  contended  1 809. 
that  the  plaintiff's  goods  having  been  fold  by  compulfion 
of  law  to  pay  the  defendant's  debt,  the  money  produced  jga*fi 
by  the  fale  mud  be  conGdered  as  the  plaintiff's  money 
until  it  was  p^id  over  to  the  landlord  by  the  auctioneer ; 
and  the  cafe  was  the  fame  as  if  the  plaintiff  had  paid  fo 
much  of  his  own  money  to  redeem  his  goods  from  the 
diRrcfs,  which  would  clearly  have  entitled  him  by  the  au- 
thority of  Exall  v.  Partridge  (a)  to  recover  in  this  adion. 
And  here  by  not  redeeming  his  goods,  the  plaintiff  affented 
to  the  fale  of  them  for  the  purpofe  of  raifing  money  to 
pay  the  defendant's  debt ;  and  for  this  purpofe  he  may 
adopt  the  a  ft  of  the  au£Honeer  as  his  own.  \Le  Blanc  J. 
How  can  a  man  be  faid  to  aflent  to  a  fale  made  in  invi- 
tum  ?J  Ic  is  the  fame  then  as  if  the  landlord  had  dif- 
trained  fo  much  of  the  plaintiff's  money  in  a  bag. 

Garrotv  and  Puller,  contrl,  objected  that  this  was  not 
the  plaintiff's  money,  nor  paid  by  him.  The  goods  when 
diftrained  were  taken  by  the  landlord  for  his  own  benefit : 
till  the  fale  he  had  a  fpecial  property  in  them.  At  any 
rate,  the  plaintiff  had  no  longer  an  abfolute  property  in 
them,  and  the  legal  pofleffion  was  transferred  to  another. 
They  were  fold  for  the  benefit  of  the  landlord,  and  not 
of  the  tenant  or  owner.  While  the  money  remained  in 
the  pockets  of  the  purchafers,  it  cannot  be  pretended  that 
it  was  the  money  of  the  plaintiff;  and  the  inflant  it  was 
paid,  it  was  paid  to  the  landlord's  agent  and  for  his 
benefit,  and  was  at  no  moment  of  time  under  the  con- 
trol,  or  at  the  appointment,  or  even  in  the  conftrufiive 
pofTcflion  of  the  plaintiff:  it  cannot  therefore  in  any 

(*)  %  Term  Jty.  308, 

E  3  view 
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1869.         view  be  confide  red  as  bis  money.    This  is  materially 

"  _  diflFerent  from  Exall  v.  Partridge,  where  the  money  was 

K&$        paid  by  the  owner  of  the  goods  himfelf  to  redeem  the 

'       diftrefs.    And,  in  anfwer  to  the  cafe  of  Smith  and  Others, 

AJJtgnees,  &V.  v.  Hod/on  (a),  which  was  mentioned,  to 

(hew  that  a  party  whofe  goods  had  been  wrongfully  taken 

might  wave  the  tort,  and  bring  affumpfit  for  the  value  of 

them,  they  obferved  that  the  a&ion  there  was  for  goods 

fold  and  delivered.     They  alfo  referred  to  Spurrier  v. 

Elderton  (*). 

Lord  Ej-LEnborough  C.  J.  Two  points  are  to  be 
eftabliflied  by  the  plaintiff,  firft  that  this  was  his  money, 
fecondly  that  it  was  paid  by  him  to  the  defendant's  ufe. 
Upon  the  latter  (fuppoGng  the  firft  to  have  been  efta- 
bliflied) I  (hould  not  have  had  much  doubt,  becaufe  the 
money  paid  to  the  landlord  was  the  produce  of  the  plain- 
tiff's goods  fold  by  compulfion  of  law  under  the  diftrefs 
to  fatisfy  the  landlord's  claim  of  rent  from  the  defendant 
for  the  premifes,  part  of  which  were  occupied  by  the  plain- 
tiff as  under-tenant  to  the  defendant.  The  difficulty  is  to 
confider  this  as  the  plaintiff's  money.  While  the  plaintiff's 
property  taken  under  the  diftrefs  was  in  cuftodia  legis,  or 
in  the  landlord's  particular  cuflody,  it  was  goods,  and  not 
money.  Up  to  the  tpe  of  the  fale  indeed  the  property  in 
the  goods  would  be  in  the  plaintiff;  for  if  cattle  diftrained 
die  during  the  3iftrefs,  the  lofa  is  that  of  the  tenant  and 
not  of  the  landlord ;  which  (hews  that  the  property  re- 
mains in  the  tenant  till  the  fale.  But  the  ftatute(c) 
fays,  that  the  goods  diftrained  (ball  be  fold  for  the  beft 
price  "  towards  fatisfa&ion  of  the  rent."    Then  does 


(a)  4  Term  Rep.  ft  1 1.  (*)  5  Bjf>.  Ni.  Pri.  C*f.  I. 

(f)  %W*&  M.Jt.\%t.  St/i. 


the 


MOO  KB 

agautft 
Prist* 
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the  money  produced  by  the  fale  veft  in  the  firft  inftancc  itop. 
in  the  landlord  or  in  the  tenant  ?  On  the  beft  confidera- 
tion  I  can  give  it,  I  think  the  money  does  not  veft  in  the 
tenant,  but  is  an  inftantaneous  executed  fatisfa&ion  of  the 
rent  veiling  to  that  amount  in  the  landlord,  and  that  the 
tenant  has  only  an  intereft  in  the  furplus,  if  any.  If  this 
be  fo,  the  money  paid  to  the  landlord  could  not  have  been 
the  plaintiff's  money  paid  by  him  for  the  ufe  of  the  de- 
fendant ;  for  as  money  it  never  was  the  plaintiff's  at  alV 
If  the  money  had  ever  veiled  in  the  plaintiff  for  an  in- 
ftant,  then  this  cafe  would  have-  been  governta*  by  that 
of  ExaJl  v.  Partridges  but  I  cannot  fay  that  it  ever 
did. 

9 

Grose  J.  I  cannot  in  any  manner  make  this  out  to 
be  the  plaintiff's  money,  when  it  was  the  produce  of 
goods  fold  again  ft  his  confent  to  fatisfy  the  landlord'* 
rent. 

Le  Blanc  J.  In  the  cafe  of  Exall  v.  Partridge  the  mo- 
ney paid  by  the  plaintiff  Id  redeem  his  goods  from  the 
diftrefs  was  clearly  his  money :  it  was  paid  out  of  his 
pocket.  But  here  the  property  of  the  plaintiff  diftrained 
was  in  goods,  and  when  they  were  converted  into  money 
by  the  fale  under  the  diftreft,  the  money  paid  by  the 
purchafers  became  immediately  the  property  of  the 
landlord  who  diftrained  for  the  rent,  and  not  of  the 
tenant. 

Bayley  J.  agreed. 

Rule  abfolute. 


E4 
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s*f«n£y,         Do^  on  the  Demife  of  Foley  and  Others,  againjt 

Wilson. 

h'idrherCCOpy-  T^S  was  an  eJc$mcnt  kwoght  on  the  part  of  the 
cuttrces,though  lord  of  the  manor  of  Great  Malvern  in  Worcefter* 

none  were  ap-  ■    ■•     «  r     t-  1     1       •   r      1 

plied  to  there.  Jbire  to  recover  a  copyhold  eflate  of  which  the  defendant 
irifotM  kraal  wa8  tenant  for  life,  and  alfo  a  fmall  parcel  of  the  wade 
!^!ft"e/ere>  which  had  bcci>  inclpfed  by  the  defendant?  The  copy- 
for  atforfUghtaf  ""^  was  ^ou8bt  t0  he  recovered  on  the  ground  of  forfei- 
andmoftof        ture  for  voluntary  wafte  in  cutting  down  ic  oak  trees. 

them  ftiJl  re-  '  °  J  ' 


mained  imap-      two  of  which  had  never  before  been  headed ;  and  alfo  for 

plied,  but  parts 
of  the  premifci 
were  ftill  out  of 


of  the  premifci    permiffive  wafte  in  fuffcring  the  houfe  and  fences  to  be 


repair,  it  is  a  out  °f  rePa^r*  The  trees  had  been  cut  down  in  Maj 
?i^whe£erti>0  x 8o8,  without  having  been  previoufly  fet  out  for  repair  by 
jhey  were  cut  *  the  lord's  bailiff,  (which  however  was  admitted  not  to  be 

bona  fide  for  the  *v 

purpofe  of  re-  necefTary,)  and  in  Oflober,  after  the  eje&ment  brought,  a 
in  a'eourfeof  fewof  them  only  had  been  applied  towards  the  repairs  of 
thTt  purpofc  •*  '  fome  of  the  premifes;  other  buildings  however  ftill  con- 

^dCTcJ^  tinuing  0Ut  of  rCpair  5  but>  **  k  WaS  fug8cftcd»  not  re- 
th*?.wyetobc    quiring  all  the  timber  which  remained  unappropriated. 

other  purpofe,     On  this  Wood  B.  left  it  to  the  jury  to  fay  whether  the 

the  Court  re-  . 

fufedtofetafide  trees  had  been  cut  down  for  the  purpofe  of  making  the 

defendant.  repairs,  and  were  intended  to  be  fo  applied  in  due  courfe : 

fore i^difrom  which  thc  Jurv  found  in  thc  affirmative.    With  refpeft 

?C  earsChef W  *°  ^  inclofure,  which  was  very  fmall,  it  appeared  to 

and  feen  i>y  the  have  been  taken  in  from  the  wafte  about  1 2  or  1  a  year* 

ftewardofthe  -J  J 

fame  lord  from  before  by  the  defendant,  and  annexed  to  fome  other  land 
without  obj/c-  belonging  to  him.  But  the  lord's  fteward  was  proved  to 
be^Aimed'by7  have  feen  this  inclofure  from  time  to  time  after  it  was 

the  jury  to  have 
been  made  by 

licence  of  the  lord ;  and  rjeclment  cannot  be  brought  againft  the  tenant  as  a  treQMuTcr,  with- 
out previous  notice  to  throw  it  up. 

inade, 
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made,  (the  fame  lord  and  fteward  continuing  all  the  time,)        1 809. 
and  no  eridence  of  any  obje&ion  piade;  which  the 


Dot  ex  dcm* 

learned  Judge  thought  was  fuf&cient  to  be  left  to  the        Folkt 
jury  to  prefume  a  licence  from  the  lord  to  inclofe  5   in       Wils#«, 
which  cafe  the  defendant  could  not  be  made  a  trefpafler 
without  firft  receiving  notice  to  throw  up  the  land  again. 
The  jury  accordingly  prefumed  a  licence,  and  found  a 
rerdi&  for  the  defendant. 

Williams  Serjt.  now  moved  for  a  new  trial ;  and  after 
dating  thefe  fads  and  the  learned  Judge's  d  yreftion,  obje&ed 
to  the  vcrdift  on  both  points,  but  particularly  on  the  laft  ; 
obferving  that  the  mere  knowledge  of  the  inclofure  by  the 
fteward,  who  might  have  been  called  as  a  witnefs,  was  no 
evidence  of  a  licence,  within  fo  fliort  a  period  ;  for  what 
line  could  be  drawn  within  20  years  when  any  prefump- 
fion  could  begin  to  be  made  in  favour  of  a  trefpafler. 

Lord  Ellenborough  C.  J.  on  the  firft  point  obfenr- 
ed,  that  it  was  a  queftion  for  the  jury  tp  decide,  whether 
the  trees  were  cut' down  for  the  purpofe  of  repairing  the 
premifes  bona  fide,  and  were  in  a  courfe  of  application  ' 
for  that  purpofe  :  and  there  was  no  evidence  that  they 
were  to  be  applied  to  any  other  purpofe.  On  the  fecond 
point,  though  a  grant  from  the  lord  would  not  be  pre- 
fumed within  1 2  or  1 3  years  i  yet  the  continual  view  of 
the  fteward  a&ing  under  the  fame  lord  for  that  period, 
without  objeflion,  might  be  fufficient  for  the  jury  to 
prefume  a  licence.  If  the  objefl  be  of  fufficient  impor- 
tance the  lord  may  countermand  the  licence  and  bring 
another  eje&ment*. 

ftr  Curiam*  Rule  refufed. 
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a$SL         Goodright,   on  the  Demire  of  Lamb,  againft 

Fears. 


#a  copyholder  THIS  was  an  ejeclment  to  recover  one  croft  and  two 

furren<iers  **  hit  X 

copyhold  cot.  roods  of  land  in  Scott  er,  in  the  county  of  Lincdn. 

tage9  toiib  s  croft 

mdjvntng,  and  a  The  prcmifcs  were  copyhold,  holden  of  .the  manor  of 

&c  belonging  Scotter,  and  chimed  by  the  lcffor.of  the  plaintiff  as  heir 

-"dlwStb'pn*  °f  Benjamin  Lamb,  the  tenant  laft  feifed.     The  defend- 

Vrw,^a,dth.°  ant  claimed  under  the  widow  of  Benjamin,  who  derived 

fcribes  it)  title' by  devife  from  her  hufband,  he  having  prcvioufly  fur- 

•«  totre  then  in  '                                                                h* 

«<  bis  rum  pf-  rendered  to  the  ufe  of  his  will,    droat  furrender  was  en- 

•*fi£Um:\*  and 

on  the  fame  day  rolled  on  the  28th  of  October  1 800,  and  recited  a  furren- 

•<  his  copyhold  der  by  Benjamin  out  of  court  on  the  14th  of  July  pre- 

***p%mfatbtn  ceding  of  "  all  his  copyhold  cottage,  with  a  croft  adjoin- 

*£i*bu9nn}ef<>  *n^  anj  a  common  right  and  north-moor-gate  belonging 

U&  the  croft,  to  the  fame  ;  all  which  premifes  were  then  in  his  own  poffef* 

between  which  \         r      r  \                   "          1      r                              ** 

and  the, cottage  Jion,*'  to  the  ufe  of  hrs  will.     On  the  fame  14th  of  July 

was'onlya     "  he  devifed  to  his  wife  c<  all  his  copyhold  cottage  and  pre- 

Sd^Twas  in  m'feS  ih€tl  ltl  htS  0Wn  P°Jfe$on>  for  ber  ,ifc  *"   and  aftCr  hct 

the  aaual  occ«-  dcccafc  to  R.  Elfom,  &c.     The  tcftator  died  within  a 

pation  of  a  te-  *                   J 

nam  at  the  time:  fcw  days  after  making  his  will.     At  the  time  of  making 

yet  held  that  the  .  '                            °                                         .                            * 

whole  parted  un-  his  will  and  the  furrender  out  of  court  he  in  fa£t  only  oc- 

tion  of"  all  his  cupied  the  cottage  and  a  garden  behind  it :  the  croft, 

•*  u V«3>*-"  W^IC^  was  fcparated  only  by  a  goofeberry  hedge  from  the 

"  «/«;"  the  cottage  and  garden,  was  then  and  till  the  teftator's  death 

words "  tbtu  in  ©              B             » 

«  his'impof-  in  the  a&ual  pofleffion  of  the  defendant  as  his  tenant.     It 

merely  a  mif-  was  contended  at  the  trial  before  Bay/ey  J.  at  Lincoln, 

tion%>iV"£>s  ^at  l^c  **$*  mentioned  particularly  in  the  furrender,  but 

the  ^rr^der,f  omitted  to  be  fo  mentioned  in  the  will,  and  which  was 

which  mentions  :n  faft  jct  t0  zn&  \n  thc  pofleffion  of  another  perfbn,  did 

the  croft  with  r                                           '             t 

the  reft  a>  then  not  pafs  to  the  widow  under  the  defcription  of  "  his 

being  in  his  p#f- 

ft$on.  copyhold 
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copyhold  cottage  and  premifes  then  in  bis  own  pojjejfton  "         l8eo> 
though  it  was  admitted  that  if  the  croft  had  then  been     _ 

0  Good&icht 

in  his  pofieflion,  it  would  have  pafied  under  thofe  words:  *zv*fi 
but  the  learned  Judge  being  of  opinion  that  the  latter 
words  were  a  mere  mifdefcription,  copied  probably  from 
the  words  of  the  furrender  which  mifdefcribed  the  faft; 
and  that  the  former  words,  "•  copyhold  cottage  and  pre* 
tnifesj"  were  fufficiently  certain  to  carry  the  croft  which 
formed  part  of  thofe  premifes  \  nonfuited  the  plaintiff. 

Vaughan  Serjt.  now  moved  to  fet  afide  the  nonfuit,  and 
Hated  the  cafe  as  before  mentioned. 

Lord  Ellbnborough  C.  J.  The  furrender  and  the 
will  are  as  one  inftrument.  They  were  cotemporancous 
a£fcs  j  and  that  which  was  a  mere  miftake  in  the  furren- 
der was  followed  in  the  will,  in  defcribing  all  the  pre- 
mifes as  being  in  the  copyholder's  pofieflion,  when  part 
of  them  was  in  the  pofieflion  of  his  tenant :  but  it  is 
c)ear  by  the  general  words  that  all  was  meant  to  be 
g>afied» 

Lb  Blanc  J.  The  croft  was  not  in  the  teftator's 
pofieflion  at  the  time  of  the  furrender  to  the  ufc  of  his 
will,  though  it  is  there  defcribed  as  being  in  his  poffef- 
fion.    And  that  miftake  was  followed  in  the  will. 

Per  Curiam^  Rule  rcfufed. 
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jSfnd  BUTTBRF1ELD  agdin/t  FORRESTER. 

tSnA^ntdE  HT1118  WaS  a°  aai°tt  °n  thC  Cafc  {0T  obftruaing   a 

Anidion  in  •  highway,  by  means  of  which  obftruftion  the  plain- 

lucbway  aKainft 

which  be  fell,     tiff,  who  was  riding  along  the  road,  was  thrown  down 
tainanaaioo,     with  his  horfe,  and  injured,  &c.     At  the  trial  before 

u*JuXl£*  **&  J-  at  D"b>  ifc  aPPcarcd  **  *e  defendant,  for 
with  great  vio*    ^  pUrp0fc  0f  making  fome  repairs  to  his  houfe,  which 

pf  ordinary  care,  was  clofe  by  the  road  fide  at  one  end  of  the  town,  had 

without  which  ' 

he  might  have  put  up  a  pole  acrofs  this  part  of  the  road,  a  free  paffage 
theoUUuaioo.  being  left  by  another  branch  or  ftreet  in  the  fame  direc- 
tion* That  the  plaintiff  left  a  public  houfe  not  far  diftant 
from  the  place  in  queftion  at  8  o'clock  in  the  evening  in 
Augujly  when  they  were  juft  beginning  to  light  candles, 
but  while  there  was  light  enough  left  to  difcern  the  ob- 
ftru&ion  at  xoo  yards  diftance :  and  the  witnefs,  who 
proved  this,  faid  that  if  the  plaintiff  had  not  been  riding 
very  hard  he  might  have  obferved  and  avoided  it :  the 
plaintiff  however,  who  was  riding  violently,  did  not  ob- 
ferve  it,  but  rode  againft  it,  and  fell  with  his  horfe  and 
was  much  hurt  in  confequence  of  the  accident;  and 
there  was  no  evidence  of  his  being  intoxicated  at  the 
time.  On  this  evidence  BayUy  J,  direded  the  jury,  that 
if  a  perfon  riding  with  reafonable  and  ordinary  care  could 
have  feen  and  avoided  the  obftrudion ;  and  if  they  were 
fatisfied  that  the  plaintiff  was  riding  along  the  ftreet  ex* 
tremely  hard,  and  without  ordinary  care,  they  fhould  find 
a  verdift  for  the  defendant:  which  they  accordingly 
did. 

Taughan  Serjt.  now  obje&ed  to  this  direction,  on  mov- 
ing  for   a   new  trial}  and   referred   to  Bulla's  2V7, 


^f 
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Pri.  26.  (a),  where  the  rule  is  laid  down,  that  "  if  a        1809* 
man  lay  logs  of  wood  acrofs  a  highway;  though  a  per*  B 
fin  nun  with  can  ride  fafeh  fa,  yet  if  by  means  thereof        H«*P 
my   horle   ftumble    and  fling  me,  I  may   bring  an 


)TTSirilL» 
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Batley  J.  The  plaintiff  was  proved  to  be  riding 
as  fall  as  his  horfe  could  go,  and  this  was  through 
the  ftreets  of  Derby.  If  he  had  ufed  ordinary  care  he 
mud  have  feen  the  obftru£Uon ;  fo  that  the  accident  ap- 
peared to  happen  entirely  from  his  own  fault. 

Lord  Ellehborough  C.  J,  A  party  is  not  to  caft 
himfelf  upon  an  obftru&ion  which  has  been  made  by 
the  fault  of  another,  and  avail  himfelf  of  it,  if  he  do  not 
himfelf  ufe  common  and  ordinary  caution  to  be  in  the 
right. )  In  cafes  of  perfons  riding  upon  what  is  confl- 
dered  to  be  the  wrong  fide  of  the  road,  that  would  not 
authorize  another  purpofely  to  ride  up  againft  them. 
One  perfon  being  in  fault  will  not  difpenfe  with  ano- 
ther's ufing  ordinary  care  for  himfelf.  Two  things  muft 
concur  to  fupport  this  a£Hon,  an  obftru&ion  iq  the  road 
by  the  fault  of  the  defendant,  and  no  want  of  ordinary 
care  to  avoid  it  on  the  part  of  the  plaintiff. 

Per  Curiam,  Rule  refufedw 

(*)  The  book  cites  Carth.  194.  and  451.  in  the  margin,  which  refer, 
meet  do  not  bear  on  the  point  here  in  queftion. 
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**4*v*  \  Lord  azaihjl  Houstoui*. 

April  15th.  6      J 

In  debt  by  Mil  HPHE  plaintiff  fued  by  bill  in  debt,  and  declared  againft 

is  good,  though  the  defendant,  of  a  plea  that  he  render  to  him  thefum 

mmdS'iinhe  ifl1S°^y  which  he  owes  to  and  unjuftly  detains  from 

£n^tX£-  him  *  for  that  whereas,  &c. :  and  fo  the  plaintiff  pro* 

thertomore  ceeded  to  fet  out  in  his  firft  count  a  certain  deed  for  fe* 

than  the  fum  at 

firft  demanded    curing  the  payment  of  1625/.  and  inter  eft;  and  concluded 

in  the  Qutriturx 

/or  that  is  fu per-  that  count  by  alleging,  that  thereby  "  the  defendant  be- 
be  Rjtaed.may    came  liable  to  pay  to  him  1625/.  when  requefted,  which 

ftill  remains  unpaid,  whereby  an  adion  hath  accrued  to 
the  plaintiff  to  demand  and  havt  of  the  defendant  the 
faid  fum  of  1625/.  parcel  of  the  faid  fum  of  money  above  de~ 
manded*    In  each  of  five  other  counts  for  goods  fold, 
money  paid,  &c.   the  plaintiff  refpe£tively  demanded 
1625/.,  the  four  firft  of  thofe  concluding  that  "  by  reafon 
whereof  an  adion  hath  accrued  to  the  plaintiff  to  have 
and  demand  from  the  defendant  the  faid  laft-mentioned 
fum  of  money,  further  parcel  of  the  faid  fum  above  de- 
manded."    And  the  laft  count  flaring  the  1625/.  therein 
demanded  to  be  "  the  reftdue  of  the  faid  fum  of  7750/* 
above  demanded."    And  then  the  declaration  concluded ; 
"  yet  the  faid  defendant  although  requefted  hath  not  paid 
the  hid  fum  of  money  above  demanded,  or  any  part  there* 
of,  to  the  plaintiff,  but  hath  hitherto  wholly  refufed  and 
(till  doth  refufe,  and  the  fame  ftill  remains  wholly  due 
and  unpaid ;  wherefore  the  plaintiff  fays  that  he  hath 
fuftained  damage  to  the  value  of  500/.,  and  therefore  he 
brings  fuit,"  &c.     To  this  there  was  a  demurrer,  dating 
fpecially  (amongft  other  caufcs  relating  to  other  particu-  . 
lars  in  the  feveial  counts  of  the  declaration  not  fet  forth 

•*  here) 
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here)  that  in  the  beginning  of  the  declaration  the  plain-        1809. 
tiff  has  complained  of  the  defendant  in  a  plea  that  he         , 
render  to  tiim  the  fum  of  77  Co/,  only  ;  and  afterwards     „  Hminfi 
by  the  feveral  counts  thereof  the  plaintiff  has  claimed 
and  declared  for  divers  fum s,  amounting  in  the  whole  to 
a  much  larger  fum,  to  wit,  9750/.,  and  that  the  declara- 
tion is  in  that  refped  repugnant  and  inconfiftent.     That 
the  declaration  dates  that  the  five  feveral  fums  of  1625A 
in  the  five  firft  counts  are  panels  of  the  faid  fum  by  the 
declaration  demanded,  and  that  the  1625/.  in  the  laft 
count  mentioned  is  the  rejidue  of  the  faid  7750/.  de- 
manded ;   which  is  impoffible  and  repugnant.     And  the 
fame  objc&ion  was  repeated  in  other  different  forms. 

D ampler  >  in  fupport  of  the  demurrer,  admitted  that 
the  plaintiff  in  debt  might  now  recover  lefs  than  he  de* 
manded  by  his  declaration,  though  formerly  it  was  con- 
fidered  otherwlfe ;  but  here  the  plaintiff  fecks  to  recover 
more  by  the  aggregate  demands  of  his  feveral  counts 
than  h*  firft  demands  in  the  queritur :  and  befides  the 
repugnancy  of  dating  thefe  feveral  larger  fums  in  the 
aggregate  to  be  parcels  of  a  fmaller  fum,  this  mode  of 
declaring  is  embarrafling  to  a  defendant,  who^may  have 
an  anfwer  to  the  general  fum  demanded,  and  defend  the 
a&ion  on  that  ground  -,  but  may  be  milled  if  the  plaintiff 
ctn   recover  more  under  the  aggregate  demand  of  his 
feveral   counts.      He  referred  to  5  Com.  Dig.  54.  tit. 
f leader  %  C.  84.     u  So  in  debt  for  100/.  if  the  plaintiff 
declare  on  particular  fums  due  which  exceed  100/.,  and 
the  defendant  do  not  demur,  but  there  is  a  verdifr.  for  the 
ph ifi tiff;    if  he  releafe   all  above,  ice/.,  he    (hall   have 
judgment  for   100/.  R.  5  Mod. ,214."     From  thence  it 
muft  be  inferred  that  it  is  a  valid  obje&ion  on  fpecbl 

5  demurrer; 
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1809.  demurrer;  though  it  may  be  cured  by  verdid  and  by  re-* 
— —  leafing  the  furplus.  But  p.  2 1 7.  of  the  fame  book,  2  W.  7- 
agtinft  is  dire&ly  in  point.  "  If  the  debt  be  for  a  certain  fum, 
and  theparticular  contracts, whereon  the  plaintiff  declares/ 
amount  to  more,  it  is  bad ;  for  he  has  judgment  for  more 
than  he  demands.  R.  Teh.  £•"  The  cafe  of  Smith  v. 
Vewe,  Moor  298.  was  the  reverfe  of  that  in  Telverton  9 
for  there  the  feveral  fuma  in  the  counts  in  debt  did  not 
amount  to  the  fum  demanded  in  the  queritur  /  which' 
was  affigned  for  error,  and  the  judgment  reverfed. 
[Lord  Ellenborough  C.  J.  All  thofe  cafes  were  decided 
at  a  period  when  it  was  confidered  that  the  plaintiff  could 
only  recover  in  debt  the  very  fum  demanded :  but  it  haa 
been  long  fettled  that  he  may  recover  lefs.J  But  the 
Court  are  now  called  upon  to  decide  that  the  plaintiff 
may  recover  more  than  he  firft  demands  in  the  queritur. 

Richard/on,  contra,  infilled  that  it  was  not  neceffary  for 
the  plaintiff  in  debt  to  ftate  how  much  he  demands  at  the 
beginning  of  his  declaration :  all  the  cafes  which  have 
held  otherwife  (a)  were  cafes  where  the  plaintiff  fued  by 
original,  except  that  of  Crumptonv.  Smith  (t)  which  came 
on  upon  error  from  an  inferior  court*  It  is  faid  in  5  Conr. 
JD/g.  c.  7.  which  cites  Co.  Lit.  302.  £,  17.  a.  that  the 
declaration  ia  an  expofitio*  of  the  writ,  and  adds  time, 
place,  and  other  circumftances.  And  that  accounts  for 
the  introduction  of  the  words  "  of  a  plea  that  be  render 
to  him  Jo  much  (c)"  which  feem  to  have  reference  to  fome 
writ,  and  are  introduced  by  affimilation  to  proceedings  by 
original  in  C.  B.,  but  have  no  fenfible  meaning  when 

(0)  Vide  s  Cm.  Dig.  P/tgier.    a.  W,  7.  (J,)  2V«.  5.    , 

(e)  In  debt  by  original  in  C.  B.  the  declaration  begins  by  fating  that 

die  defendant  sv*%  jwmmontd  to  anfwer  the  plaintiff  */  sflt*  timt  hi  rendtr 

S$himJ$  mtb9  Jcc,  whereupon,  ku 

applied 
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applied  to  the  mode  8f  originating  proceedings  in  this         1809. 
court  by  bill,  and  may  therefore  be  rejc&ed  altogether.  n 

Each  count  here  contains  in  itfelf  a  per  fell  demand  of  a  agohjt 

certain  fum,  and  the  reference  to  the  fucn  in  the  queritur, 
as  if  the  fum  in  each  count  were  a  part  of  the  fum  in  tht 
qucritur,  is  immaterial. 

Lord  Ellenborough  C.  J.  There  is  no  difficulty  in 
difpoGng  of  this  cafe.  In  this  court  where  the  proceed- 
ings are  by  bill,  the  words  at  the  beginning,  of  a  plea  that 
it  render  fo  much,  which  rtife  the  que  ft  ion,  arc  them- 
fdres  fuperfluous,  and  may  therefore  be. rejeScd  \  and 
rejecting  thofe  words,  there  is  in  each  count  a  perfed  de- 
mand of  a  Aim  certain,  without  the  reference  to  the  fum  x 
firft  mentioned  in  the  declaration,  which  would  alfo  be  re- 
jttted :  and  then  the  declaration,  concluding  with  a  de- 
mand of  damages  for  detaining  the  debt,  will  refer  to  the 
fum  total  of  the  debt  .demanded  by  the  fcveral  counts. 
There  is  no  occafion  for  our  giving  any  opinion  upon  the 
mode  of  pleading  in  the  Court  df  Common  Pleas  *  but  the 
argument  of  my  brother  Marjhall  in  M*$j\llin  v.  Cox  (a) 
father  thews  that  if  the  fums  declared  for  exceed  the 
fam  in  the  writ,  it  is  more  matter  of  a  plea  in  abate- 
ment than  in  bar. 

Per  Curiam,  Judgment  for  the  Plaintiff. 

(«)  1  H.  Bloc.  249.  * 


Chambers  againjl  Donaldson  and  Others.     *!$*?'* 

TO  trefpafs  for  breaking  and  entering  the  dwelling,    rntrefpafiquar* 

houfe  of  the  plaintiff  in  the  parifh  of  Maryle  bone,   if  the  defendant 

&c.  the  defendants  pleaded  that  the  faid  dwelling-houfe    freehold'  in  ano- 
ther by  wbofe 
command  he  juftifies  the  trefpafs,  fuch  command  m*y  be  traverftd  by  the  plaintiff. 

Vol.  XL  F  at 
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1809;  at  the  time  when,  &c.  was  and  (till  is  the  foil  and  free- 

1  Cm~~^e  hold  of  2?.  B.  Portman  Efq.,  and  that  they  as  his  fervants 

n**?  and  fa  his  command  broke  and  entered  the  fame.    The 
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plaintiff  replied,  admitting  the  faid  dwelling-houfe  to  be 
the  foil  and  freehold  of  E.  B.  Portman,  bat  daring  that 
one  Wm.  Green  before  the  fa  id  Time  when,  &c.  demifed 
the  faid  dwelling-houfe  to  the  plaintiff  as  tenant  from  year 
to  year,  by  virtue  of  which  the  plaintiff  entered,  &c.  and 
was  poffeflcd  thereof %  and  being  fo  poffefled,  the  defend* 
ants,  as  the  fer? ants  of  Green,  and  by  bis  command,  com* 
mitted  the  trefpafs  complained  of;  and  trarerfed  that 
they  were  the  fervants  of  E.  B.  Portman,  and  .by  his 
command  committed  the  faid  trefpafs  in  manner  and 
form  as  in  the  plea  mentioned.  To  this  replication  there 
was  a  demurrer,  affigning  for  fpecial  caufes,  that  though 
the  plaintiff  has  by  his  replication  admitted  that  the  faid 
dwelling-houfe  was  the  foil  and  freehold  of  E.  B.  Port* 
man  as  alleged  in  the  plea  ;  yet  by  his  replication  he  has 
dated  that  Green  demifed  the  faid  dwelling-houfe  to  the 
plaintiff  to  hold  a*  therein  mentioned,  without  (hewing 
any  legal  title  in  Green  fo  to  do.  And  alfo  for  that  the 
plaintiff  by  his  replication  has  admitted  the  faid  dwelling- 
houfe  to  be  the  foil  and  freehold  of  E*  B.  Portman,  but 
has  not  deduced  any  title  from  him  to  Green  to  enable 
Green  to  make  the  fuppofed  demife  to  the  plaintiff:  and 
alfo  for  that  the  plaintiff  has  traverfed  and  endeavoured 
to  put  in  iffue  an  immaterial  fad,  and  no  material  iffue  cao 
he  taken  on  the  lame.    In  fupport  of  theft  objt&ions* 

Scarlet  now  argued  that  the  fa&  of  Portman1 's  command 
alleged  in  the  plea  was  not  traversable,  and  cited  Trpdiit* 
em  v.  Pyne  [a],  where  the  diftinftion  was  taken  between 

(*)  1  S*/k.  107. 

rdplevki 


IK  THE  FoRTT-NINTH  TEAR  OF  GEORGE  III.  6j 

replevin  and  trefpafs  quare  claufum  fregit:  in  the  latter        1809* 
it  was  faid  that  if  the  defendant  juftify,  and  allege  free-        — 

Cmambiri 

hold  in  another  by  whofe  command  he  entered,  the  againft 
plaintiff  cannot  traverfe  the  command,  becaufe  it  would 
admit  the  reft  of  the  plea  to  be  true,  namely,  that  th£ 
freehold  was  in  that  other,  and  not  in  the  plaintiff; 
which  would  be  fufficient  to  bar  the  a&ion,  whether  the 
defendant  entered  by  his  command  or  not.  But  that  \i 
was  otherwife  in  replevin,  which  was  the  cafe  in  judg- 
ment; for  there  as  none  but  the  landlord  has  a  right  to 
.  enter  for  the  purpofe  of  diftraining,  the  command  is  im- 
portant. It  is  clear  that  if  foil  and  freehold  in  another 
were  pleaded  in  bar  and  found  for  the  defendant,  it  would 
be  a  good  defence  to  this  a&ion  5  and  it  is  the  fame 
thing  if  the  plaintiff,  by  traverfing  the  command,  admits 
the  title  in  another,  and  thereby  (hews  that  he  has  no 
right  of  a&ion.  Trefpafs  being  a  poffeffory  a&ion,  it  is 
fufficient  for  the  plaintiff  to  declare  in  the  firft  inftance 
on  his  adual  pofleflion ;  but  if  a  fuperior  title  in  another 
be  pleaded,  he  mult  then  (hew  title  to  his  pofleflion.  If 
the  plaintiff  declared  that  the  foil  and  freehold  was  in  A.t 
and  that  B.  gave  him  leave  to  enter,  and  that  C,  the  de- 
fendant, entered  upon  him  (the  plaintiff)  and  turned  hint 
out  \  the  plaintiff  would  by  his  own  (hewing  appear  to 
hare  no  title  to  maintain  the  a£Uon  :  but  that  is  the  famg 
cafe  with  the  facts  now  appearing  upon  the  whole  re- 
cord. [Bayley  J.  Is  not  a£tual  pofleflion  fufficient  td 
maintain  the  a&ion  againft  a  wrong-doer  ?]  That  mud 
be  taken  in  its  legal  fenfe ;  that  the  law  prefumes  the 
adual  poffeffor  to  be  the  rightful  one  until  the  contrary 
be  (hewn;  but  here  the  contrary  is  (hewn;  for  when 
title  is  admitted  in  another,  which  entitles  him  to  the 
pofleflion,  the  plaintiff  himfelf  appears  to  be  a  trefpaffer* 

Fa  and 
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1809.  and  therefore  cannot  maintain  the  a&ion  on  his  own 
,  wrongful  poflcflion.     2dly,  He  obje&ed  that  the  plaiiv- 

cgairf  tiff  in  his  replication  had  derived  title  to  a  particular 
eftate  in -the  premifcs  from  Green%  without  (hewing  the 
commencement  of  that  eftate,  as  he  ought  to  have  done, 
according  to  the  rule  of  pleading  laid  down  in  Silly  v. 
Dally  (a),  "  that  the  commencement  of  all  particular 
eftates  ought  to  be  fliewn  in  pleas,  avowries,  &c."  And 
this  rule  holds  not  only  in  pleas  in  bar,  but  in  all  the 
fubfequent  pleadings.  Here  it  was  not  even  averred  ge- 
nerally that  Green  had  a  right  to  demife  to  the  plaintiff** 
\$ayley  J.  The  purpofe  of  the  replication  is  to  identify 
the  defendant  with  Green  i  for  if  Green  were  eftopped  by 
his  demife  from  difputing  the  plaintiff's  right  to  the  pof- 
feffion,  then  the  defendant,  afting  by  the  command  of 
Green ,  would  alfo  be  eftopped*  In  that  view  the  plaintiff 
infifts  that  it  is  immaterial  what  was  the  commencement 
of  Green's  eftate.  Lord  Ellenborougb  C.  J.  All  the  cafes 
wherein  it  is  dated  that  the  party  pleading  mud  (hew  the 
commencement  of  the  particular  eftate  are  where  he  claims 
an  intereftout  of  that  eftate:  but  here  no  intereft  is  claimed 
out  of  the  particular  eftate, but  it  is  pleaded  merely  to  fet  up 
an  eftoppel  againft  the  defendant,  who  has  pleaded  libe- 
rum  tenementum  in  another.]  He  then  put  the  cafe  that 
Green  might  be  the  fervant  of  Portman,  and  have  per- 
mitted  the  plaintiff  to  enter  as  tenant  upon  the  premifes, 
without  authority  of  hi6  matter;  and  might  afterwards 
have  entered  upon  the  plaintiff  by  fuch  authority :  then 
by  not  dating  the  commencement  of  Green's  eftate,  the 
plaintiff  would  give  no  opportunity  to  the  dtfeudant  to 
travcrfc  the  material  fad. 

<•)  1  Ld.  JUj.  J34. 

Helrcyd, 
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liofroyd,  contra,    on  the  firft  point.     The  command        1809. 
may  be  traverfed ;  and  what  is  ftated  by  way  of  induce-        — 

4  m  Chambeis 

cnent  as  to  the  title  of  Green,  and  as  again  ft  Green  and         againft 

m        ~  t  «.i-  .         f.  ...  -.  DONALDSOK^ 

thofe  who  j uft it y  under  him,  cannot  vitiate  that  travel ie. 
The  very  principle  laid  down  in  Trevilian  v.  Pyne  (hews 
that  the  command  may  be  traverfed ;  for  as  again  ft  a 
wrong-doer,  a  plaintiff  may  maintain  trefpafs  whether  he 
have  title  or  not,  as  in  Graham  v.  Peat  (a).     No  found 
diftin&ion  can4>e  (hewn  in  that  r$fped  between  trefpafs 
and  replevin;  which  latter  was  the  cafe  in  judgment;  and 
there  it  was  held  traveTfable;  and  the  diftin&ion  taken 
as  to  trefpafs  was  extrajudicial  and  mi  (taken.    Since  it 
has  been  fettled  that  trefpafs  will  lie  upon  mere  poffeflioa 
againft  a  wrong- doer,  the  plaintiff,  by  traverGng   the 
command,  and  admitting  pro  hac  vice  the  foil  and  free- 
hold to  be  in  Portman,  does  not  admit  that  he  has  no 
caufe  of  aflion ;  for  though  it  were  true  that  Poriman 
had  a  right  to  enter  upon  the  plaintiff,  yet  if  the  defend- 
ant had  no  fuch  right,  the  plaintiff  may  dill  maintain 
this  ad  ion  upon  his  adual  poffeflion  againft  a  wrong* 
doer.    Suppofe  (which  is  the  faft)  that  Green  had  taken 
a  long  building  leafe  under  Portman,  and  after  letting  to 
the  plaintiff,  had  employed  the  defendant  to  enter  upon 
him ;  if  he  could  thus  fet  up  the  title  of  Portman%  which 
is  unknown  to  the  plaintiff,  he  would  thereby  be  enabled 
to  trefpafs  with  impunity  upon   his  own  leflep.     This 
(hews  the  materiality  of  the  command  which  is  traverfed. 
'  Two  things  muft  concur  to  conftitute  a  defence  under 
the  plea  of  liberum  tenementum,  namely,  fuperior  title 
in  another,  and  that  the  defendant  entered  by  command 
pf  that  other :   boih  muft  be  pleaded,  then  why  in  com- 

[s)  j  Etft,  244,  and  vi4c  Herker\9  EMrctt  3  Burr,  1563. 
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1809.  mon  fenfe  may  not  both  be  traverfed.  In  Cary  t.  Holt  (4) 
— —  the  defendant  in  trefpafs  made  title  and  gave  colour  to 
ogauft         the  plaingff,  who  replied  de  injuria,  &c.  and  traverfed 

the 

(«)  Thh  was  cited  from  1  Strm*  1*3$.  where  it  is  very  fliortly  re- 
sorted.   The  following  note  of  that  cafe  is  from  Mr.  FWs  MS. 

Cab  r  *Z*t*ft  Hoit,  hL  19  Geo,  x.  Trefpafs  lor  breaking  and  en* 
fering  the  plaintiff's  cellar.  The  defendant  pleads  that  the  place  where, 
Ac  is  a  copyhold  tenement,  parcel  of  the  manor  of  tUmffleaA,  and  demifed 
and  demSfeable  from  time  immemorial  at  the  will  of  the  lord,  according 
to  the  cuftom,  *c.,  and  that  the  lord,  at  a  court  held  nth  A/lw.  17319 
granted  a  meffoage,  of  which  the  cellar  is  parcel,  to  the  defendants  and 
that  by  virtue  thereof  (he  entered,  ftc.  and  fo  justifies  the  entry,  &c  The 
plaintiff  replies  that  the  defendant  entered  of  her  own  wrong ;  and  tra- 
irerfes  that  the  cellar  at'  the  time  when,  Ac.  was  parcel  of  the  laid  cuf- 
tomary  mesTuagc.    Demurrer,  and  joinder  in  demurrer* 

Lrwjon  infifted  that  the  replication  was  ill,  becaufe  the  plaintiff  nei- 
ther lets  out  a  title  in  himfcrf,  nor  travcrfes  the  defendant's  in  a  material 
part.  Veto*  17$,  4.  Fritflj  v.  White,  6  C*.  04.  Rtaft  cafe,  Cr*. 
Eiak,  30.  Bering  v.  BUcklow,  %  Ltttw.  1337*  1341*  Meritcnt  v.  Bam 
and  Others,  8  Co.  66.  Crogate*%  cafe.  That  the  plaintiff  admits  by  his 
traverfe  that  the  cellar  once  was  parcel,  but  not  fo  at  the  time  of  the 
trefpafs ;  for  by  traverfing  that  the  cellar  at  the  time  when,  &c.  was 
not  parcel  of  the  cuftomary  meffoage,  he  admits  that  it  once  was,  and 
therefore  ought  to  have  (hewn  how  fcifed.  That  the  defendant's  title 
is  not  put  in  queftion,  but  only  whether  the  cellar  is  parcel,  &c ;  which 
is  an  immaterial  iffue.  1  Rolf.  Rep.  46.  Let'*  cafe,  Cr*.  Cgr.  190.  Shep- 
herd's cafe* 

Str*eey,  e  contra,  infifted  that  this  was  an  a&ion  of  trefpafs  in  nature 
of  a  poffeffory  aAion,  founded  entirely  upon  the  pofleffion,  and  there* 
fore  not  neceffary  to  fet  odt  a  title.  1S  Ed.  4./*.  10*  /.  »i.  Trefpafs  ; 
the  defendant,  as  here,  made  title  to  the  place  where,  *c.,  which  the 
plaintiff  denied,  without  (hewing  any  title  in  himfelf :  and  it  was  held 
good  and  fufficicnt,  becaufe  where  the  plaintiff  traterfes  the  defendant's 
title,  it  would  be  unneceffary  to  (hew  any  title  in  himfelf;  for  pofleffion 
is  fufficient  title  againft  a  wrong-doer.  Km.  Air,  tit.  Trefpafs,  18  x,  *• 
£.  per  totum*  The  true  diftin&ion  feems  to  be  between  anions  real, 
and  perfonal  aAioni.  As  to  what  is  objt&cd,  that  the  tm exfe  was  im- 
material, 
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the  title  fct  out  by  the  defendant,  without  (hewing  any        1809. 
in  himfelf ;  and  this  was  held  good,  as  laying  the  defend*       ~~"~ 

*  ,  CsMMBXat 

ant  S  agalnfi 

Donald  sox* 


materia),  he  infilled  that  the  inverting  the  locus  in  quo,  Sec  to  be  par- 
cel, lee  was  the  moft  material  part  of  the  plea,  and  putt  the  title  in 
oocftion ;  for  when  the  defendant  makes  title  to  the  cellar  as  parcel  of 
the  cuftomary  tenement  what  can  be  more  material  than  to  deny  it  to 
be  parcel,  Sec.  The  cafes  which  have  been  cited  in  fupport  of  the  ob- 
jections do  not  come  up  to  the  prefent  cafe.  In  YJv.  174.  the  plaintiff 
not  only  emitted  fetting  out  a  title  in  himfelf  but  likewife  denying  the 
defendant's  title.  The  fame  anfwer  to  Left  cafe  in  1  Boll.  Rtf.  46, 
The  plaintiff  traverfe*  the  command,  which  is  perfectly  immaterial,  and 
not  traverfable  without  traverfing  the  title.  So  as  to  Crogate**  cafe  j  the 
plaintiff  replied  de  injuria  fua  propria,  &c. ;  but  the  plaintiff  here  like* 
wife  denies  the  cellar  to  be  parcel,  &c. 

Lbs  C.J-  The  exceptions  to  the  replications  are  two;  ift,  That 
the  defendant  has  (hewn  title  by  grant  from  the  lord,  and  therefore  it 
was  not  fufficient  for  the  plaintiff  to  traverfe  that,  without  (hewing  a 
title  himfelf.  But  although  that  rule  may  be  good  in  general  in  real 
actions,  yet  it  is  otherwife  in  trefpafs }  becaufe  in  that  cafe  poflcflion  is 
the  plaintiff  *s  title,  and  the  material  thing  to  traverfe  is  the  defendant's 
title.  And  fo  it  is  held  exprekly  in  Cre.Eli*.  671.  Knight  v.  Lodge  t 
and  the  fame  diftinction  taken  between  real  and  perfonal  actions.  Cr: 
EI.  S91.  Houft  v.  L^jeton.  2d,  That  the  traverfe  is  too  narrow;  becaufe 
it  only  denies  that  the  cellar  at  the  time  when,  Sec.  was  parcel,  Sec.  j 
which  feems  to  admit  that  it  once  was  parcel,  and  yet  does  not  fhew 
bow  fevered.  But  in  this  action  the  only  material  thing  in  queflion 
U,  Whether  it  was  parcel  at  the  time  when,  &c. ;  for  the  plaintiff 
was  only  to  maintain  his  right  to  the  poflcflion  at  that  time/  and  if  not 
parcel  at  the  time  when,  Sec  ,  the  traverfe  maintains  the  action. 

'  Wright  J.  agreed  with  the  Chief  Juitice,  and  cited  Cro.  EL  i8g» 
J*fke  Tanner  v.  Fijber  $  that  in  trefpafs  it  is  fufficient  to  deny  the  de- 
fendant's title,  without  (hewing  a  title  in  himfelf;  and  the  fame  dis- 
tinction is  there  taken  Jxtween  real  and  perfonal  anions* 

Pi  11  v  j  son  J.     10  Ed.  4.  9.    Diftinction  between  trefpafs  and  real 
!$ons.    Qcjllng  v.  tiWUum*  5  Geo.  1.  (a),    Trefpafs  for  breaking  plain- 
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1809.        ant's  title  out  of  the  cafe  \  and  then  it  ftood  upon  the 
"        plaintiff's  poffeffion,  which  was  enough  again  ft  a  wrong* 

sraiMj*         doer.    The  only   principle  on  which  a  plea  of  liberum 
tencmentum  (*),  which  is  anomalous,  can  proceed,  is* 
that  it  puts  the  plaintiff  on  (hewing  his  right  to  the  pof- 
feffion }  for  if  title  be  pleaded  in  another,  and  that  the 
defendant  entered  by  command  of  that  other,  it  puts  the 
right  of  poffeffion,  as  well  as  the  poffeffion  itfelf,  out  of 
the  plaintiff  by  the  very  zSt  for  which  he  feeks  to  re- 
cover \  but  if  the  other  party  had  no  title,  or  the  defend- 
ant who  entered  had  no  authority  from  hkn,  fuch  entry 
din*  not  deveft  the  poffeiTion  of  the  plaintiff.     Title  may 
be  given  in  evidence  under  the  general  iffue  {b)t  and  that 
the  defendant  entered  on  the  plait, tiff  by  command  of  the 
perfon  entitled  (c)  $  and  if  fo,  furely  the  command  may 
be  t  raver  fed  if  pleaded j  for  if  noc  travcrfable,  it  need 
not  be  proved  5  which  is  contrary  to  the  current  of  au- 
,  thorities.     The  only  cafe  which  bears  againft  the  plain* 
tiff  is  Witham  v.  Barker  (</)  5  but  that   cafe  has  been 

» 

tiff's  ilofe.  The  defendant  juftificd  tinder  a  feoffment  from  the  Duke 
of  Beaufort  x  and  gave  the  plaintiff  colour.  The  friaintiff  replied,  that 
the  defendant  entered,  Sec.  of  his  own  wrong,  and  traverfed  the  feoff- 
ment. And  upon  a  demurrer,  the  replication  was  held  well ;  be. 
caufe  the  defendant's  title  W2S  denied,  and  the  plaintiff's  poffeffion 
fufficicnt.  As  to  the  id  objection,  urlcfs  the  cellar  is  parcel  of  the 
meffuage,  the  defendant's  title  is  out  cf  the  cafe.  If  the  lord  had  granted 
a  cellar,  the  plaintiff  muft  have  denied  it;  but  here  he  has  only  faid 
that  ?»e  granted  the  meffuage  with  its  appurtenances }  and  if  the  grant 
bad  been  denied,  inch  traverje  would  have  tried  nothing  material. 

So  Judgment  for  the  Plaintiff. 

(*)  Vide  Lamhert  v.  Stretttxr,  Willed  Rep.  an. 
(4)  DUd  v.  Kyjpn,  7  Term  Rep.  354.  and  jSrgtat  V.  Daws',  8  Term 
Jttp  a 03.  and  the  cafes  there  cited. 

(<)  GM.&vid.  158.      *         (d)  Ttlv.iy. 

much 
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much  fli2ken  by  Lord  C.  J.  Wiltes  in  Lambert  r.  Strw         1809. 
tker(a)9   where  the  general  fubje£t  was  very  fully  dif-  " 

cuffed.  Then,  2d!y,  if  the  command  may  be  traverfed,  agmnH 
what  is  alleged  in  the  replication  with  refpeft  to  Green  is 
mere  inducement  and  will  not  hurt.  The  plaintiff  does 
not  make  title  to  himfelf ;  if  he  did,  the  general  rule  as 
to  pleading  particular  eft  ate  s  would  apply  :  but  here  it 
would  hare  been  fufficient  to  have  faid  that  the  defend* 

ant  entered  of  his  own  wrong  and  without  the  caufe 
affigned,  and  all  the  reft  is  furplufage;  and  there  is  no 
repugnancy* 

Scarlett,  in  reply,  obferved  of  the  cafe  of  Graham  r# 

* 

Peat  (£),  the  lateft  on  this  fubjeel,  that  it  did  not  con* 
tradict  the  principle  he  had  contended  for.  There  the 
title  was  (hewn  to  be  in  the  rc£tor,  under  whom  the 
plaintiff  himfelf  claimed  by  leafe  ;  and  though  that  leafe 
were  void  by  the  (latute  13  Eiiz.  c.  20.  for  non-rcfi- 
dence  ;  yet  if  the  rector  did  not  difpute  the  poflcflion  of 
the  plaintiff,  he  was  in  ac  lead  by  licence  of  the  perfon 
entitled,  if  not  tenant  from  year  to  year  by  the  payment 
of  rent ;  and  therefore  (till  had  a  lawful  poffeflion.  But 
here  title  is  (hewn  in  another,  and  nothing  is  Rated  to 
fliew  a  lawful  poflcflion  in  the  plaintiff* 

Lord  Ellenborough  *C.  J.  The  pofition  which  is 
laid  down  in  Trettiiian  v.  Pp;,  and  which  has  certainly 
been  the  general  opinion,  that  upon  a  plea  to  an  alt  ion  of 
trefpafs,  of  liberum  tene  men  turn  in  another  by  whofe 
command  the  defendant  entered,  the  command  is  not  tra- 
vcrfable,  comes  now  for  the  firft  time  that  I  am  aware 
of  to  be  queftioned  in  a  court  of  law.    That  opinio* 

(«)  FRIIn,  221.  (J>)  1  Esfi>  144* 

•     was 
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1809*       was  indeed  delivered  extrajudicially,  for  the  cafe  in  judg- 
■— ~        ment  was  in  replevin,  and  the  Court  decided  that  the 

f€HAMIIU 

*gauyt        command  there  was  traversable,  becaufe  the  pofleflion  of 
the  place  where  the  goods  were  taken  was  not  the  material 
point,  but  the  right  of  the  party  to  take  the  goods »  but 
certainly  in  trefpafs  the  pofleflion  of  the  place  is  material. 
Now,  however,  that  the  poGtion  comes  to  be  judicially 
queftioned,  it  is  neceflary  to  examine  the  foundation  on 
which  it  refts.    And  unlefs  the  command  be  traverfablt, 
it  will  be  fufficient  for  a  mere  wrong-doer,  who  has  in- 
vaded the  quiet  pofleflion  of  the  plaintiff,  to  plead  title 
in  another,  and  an  authority  from  him  $  although  that 
other  himfelf  did  not  queftion  the  plaintiff's  pofleflion. 
Nay  the  argument  might  be  pufhed  further,  and  it  might 
be  contended  that  the  fame  defence  could  be  fet  up  againft 
a  plaintiff  who  had  been  in  pofleflion  for  20  years ;  and 
this  monftrous  confequence  would  enfue,  that  the  wrong* 
doer  would  proteft  himfelf  under  a  title  which  the  party 
himfelf  could  not  aflert  in  any  pofleflbry  a&ioo.    But 
fince  it  has  been  fettled  in  fubfequent  cafes,  as  in  Graham 
t.  Peat  (a),  and  Harker  v.  Birkbeck  (£),  that  trefpafs  may 
be  maintained  by  a  perfon  in  pofleflion  againft  a  wrong- 
doer, we  are  called  upon  to  ftrip  the  wrong-doer  of  this 
fhield;    And  unlefs  fuch  a  plea  can  be  gotten  rid  of  by  ' 
traverfing  the  command,  this  abfurdity  will  follow,  that  if 
title  be  given  in  evidence  under  the  general  iflue,  the 
command  may  be  traverfed  in  evidence,  as  in  Graham  v. 
Peat:  when,  if  the  command  be  pleaded,  with  title  in 
another,  it  is  not  to  be  traverfed.    The  poGtion,  then, 
ftanding  upon  no  decided  cafe,  but  only  laid  down  extra- 
,  judicially,  and  having  been  contradi£ted  in  efficft  by  fub- 

fequent deciGons  with  which  it  is  inconfiftcnt,  we  are 

(a)  1  Emft%  144.  (b)  Burr.  15(3. 

brought 
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brought  back  to  conGder  what  the  rule  was  before  on        1809. 
principles  of  law  and  common  fenfe :  and  if  the  defend-        -     •- 
snt  plead  foil  and  freehold  in  himfelf,  and  the  plaintiff        *i**0 
cannot  (hew  in  reply  any  right  to  the  poffeffion  againft 
him }  that  will  be  fufficient :  but  if  he  plead  foil  and 
freehold  in  another,  he  muft  alfo  (hew  that  he  had  the 
authority  of  that  other,  and  therefore  fuch  authority  is 
^avertable. 

Grose  J.    It  has  always  puzzled  me  to  difcover  any 
reafon  why  the  command  might  not  be  traverfed  as  well 
as  the  foil  and  freehold  of  another  in  a  plea  of  this  dc- 
fcription  i  for  both  conftitute  one  defence :  and  alfo  why 
k  (hould.not  be  traverfed  as  well  upon  a  fpecial  plea  as 
denied  under  the  general  iffue.    There  is  no  other  cafe 
where  the  fame  defence  may  be  made  on  the  general  iffue 
and  on  fpecial  plea,  that  the  fame  anfwer  cannot  be 
given  to  both.    The  good  fenfe  of  the  thing  clearly  is 
that  the  command  (hould  be  traverfable  in  the  one  cafe 
as  well  as  it  may  be  difproved  in  the  other.    I  could 
never  reconcile  the  opinion  in  Salkeld,  and  the  pra&ice, 
which  has  certainly  prevailed  in  conformity  to  that,  with 
the  rule  and  pra£Uce  of  law  in  cafes  where  the  fame  de- 
fence was  fet  up  under  the  general  iffue  :  and  I  am  glad 
that  the  queftion  has* at  lad  been  judicially  raifed,  that  it 
may  be  decided  according  to  principles  of  law  and 
fenfe. 

Le  Blanc  J.  The  Court  are  called  upon  to  deter- 
mine between  two  contradictory  rules,  both  of  which 
are  faid  to  be  rules  of  law;  one  of  them  is,  that 
on  a  plea  of  liberum  tenementum  in  another,  and 
that  the   defendant    entered   by  his  command,  that 

com- 
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command  is  not  traversable :' the  other  is,  that  pof* 
fefiion  is  fufficient  to  maintain  trefpafs  quare  claufum 
fregit  again  ft  a  wrong- doer.  Both  thefe  rules  cannot 
(land :  for  if  the  latter  be  true,  the  plaintiff  mud  be  per-' 
mitted  to  (hew  how  the  defendant  is  a  wrong-doer,  by 
(hewing  that  not  with  dancing  another  may  hare  a  better 
tide  than  the  plaintiff,  yet  that  the  defendant  had  no 
authority  from  that  other  to  make  the  entry  complained 
of*  If  it  could  have  been  (hewn  to  be  a  good  plea  in 
trefpafs,  that  the  freehold  was  in  a  third  perfon,  without 
going  on  to  (late  that  the  defendant  entered  by  the  com* 
mand  of  that  perfon,  there  would  have  been  weight  in 
the  argument :  but  both  thofe  fads  are  always  dated  in 
the  plea,  and  are  confidered  to  be  neceffary  to  conditute 
the  j  unification :  and  it  would  be  abfurd  indeed  that 
feveral  fads  (hould  be  dated  in  the  plea  as  neceffary  to 
conditute  the  entire  defence,  if  the  plaintiff  could  not 
traverfe  any  of  thofe  fads  which  he  pteafed.  To  (hew 
the  mondrous  Confequence  of  fuch  a  doSrine,  confidcr 
what  mud  be  the  fituation  of  perfons  who  have  been 
long  in  undidurbed  poffeflion  of  their  houfes  held  under 
fub-leffees  and  others,  through  various  mefne  align- 
ments, with  all  which  they  may  be  unacquainted:  if 
fuch  poffeflions,  efpecially  in  this  metropolis,  where  the 
ground  landlords,  whofe  properly  i3  of  great  extent,  are 
generally  well  known,  were  tre  fpaffed  upon  by  wrong- 
doers, who  could  prated  themfelves  by  pleading  foil  and 
freehold  in  the  ground  landlord,  and  that  they  entered 
by  his  command ;  if  the  fad  of  fuch  command  could  not 
be  traverfed,  and  the  poffeffors  were  obliged  to  derive 
title  from  the  ground  landlord,  all  thefe  perfons  would 
be  precluded  from  ftanding  upon  their  poffeflion  againft 
mere  wrongdoers* 
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Baylet  J.  The  queftioq,  is,  whether  a  mere  wrong- 
doer, when  (tied  for  a  trefpafs  upon  the  poflcflion  of  an* 
other,  has  a  right  by  this  mode  of  pleading  to  call  upon 
him  to  fet  out  his  title.  If  the  command  of  the  perfon  in 
whom  foil  and  freehold  is  pleaded  may  be  traverfed,~then 
no  other  than  the  perfon  who  has  the  title  to  the  freehold 
can  compel  the  party  in  poffeiSon  to  fliew  his  own  title 
to  that  pofieflion :  but  if  the  command  be  not  traversable, 
then  every  wrong-doer  may  call  on  the  party  in  pofleflion 
to  make  that  difclofure.  Trefpafs  is  now  underftood  to 
be  a  pofleflbry  a&ion  j  but  it  muft  ceafe  to  be  fo,  if  every 
wrong-doer  could  in  this  manner  oblige  the  party  in 
poffeffion  to  fet  out  his  title. 

Judgment  for  the  Plaintiff. 


1809. 

Cmamiiu 

Donaloiom 


The  King  againft  Gaborian. 


Afril  16th. 


T'HIS  was  an  information  in  nature  of  a  quo  warranto.  Attuning  that 

calling  upon  the  defendant  to  (hew  by  what  authority  n  g.  i.  t.  4. 

he  claimed  to  be  mayor  of  the  borough  of  Saltajb  in  the  ^£^££i 

county  of  Cornwall.    The  defendant  pleaded  that  by  JJJ^«SSf 

charter  of  the  14  G.  3.  the  king  granted  to  the  village  mayor  prefided 

of  Saltajb  to  be  and  remain  a  free  borough,  and  that  the  pieted,  in  cafe 

-  _         ,  •  .  of  his  abfenting 

perlons  therein  named  thould  be  incorporated  by  the  himfelf  pending 
name  of  the  mayor  and  free  burgeflcs  of  the  borough  of  J^n  theCp»efl* 
$*lta/b  t  that  one  of  the  aldermen  fliould  be  mayor  j  and  £™yin^£* 

and  order  to 
kirn ;  yet  where  a  qu  eft  ton  arofe  upon  the  right  of  a  voter,  on  Which  the  mayor  as  pre- 
tiding  officer  decided  by  rejecting  the  vote,  and  thereupon  the  remaining  votes  being  equal, 
he  declared  the  fame,  and  that  no  election  could  be  made,  and  thereupon  ordered  the  meet- 
ing to  be  diflblved  j  and  no  objection  was  made  at  the  time,  nor  any  notice  given  to  toe 
electors  prefent  that  any  of  them  intended  to  proceed  in  the  election  notwithstanding  the 
decifion  (which  turned  out  to  be  erroneous),  but  after  fullering  the  mayor  and  many  of  the 
freemen  to  depart,  without  notice,  the  reft  who  remained  together  proceeded  to  complete 
the  election ;  held  that  fuch  election  was  void  even  under  the  (Ututc,  as  a  furprize  and 
fraud  on  the  other  electors. 

c  that 
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1 809.        that  fix  other  free  burgefles  of  the  inhabitants  of  the  bo- 
_T~T"  rough  befides  the  mayor,  to  wit,  feven  capital  free  bar- 
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m**P        geffes  of  the  inhabitants  of  the  borough,  fhould  be  the 
aldermen  and  council  of  the  borough :  that  the  mayor, 
aldermen  and  free  burgefies,  or  the  major  part  of  them, 
(hould  every  year  in  September,  on  the  Saturday  next  be- 
fore the  feaft  of  St.  Mathew%  aflemble  themfelves  in  the 
Guildhall,  &c. ;  and  being  fo  aflembled,  the  mayor  and 
aldermen,  or  the  major  part  of  them,  (hould  nominate 
and  put  in  eledion  for  mayor  two  of  the  aldermen,  and ' 
there  (hould  continue  together,  or  in  due  manner  (hould 
adjourn  themfelves,  until  the  mayor,  aldermen  and  free 
burgefies  aforefaid,  or  the  major  part  of  them  then  and 
there  aflembled,  (hould  have  ele&ed  one  of  thofe  two 
aldermen  fo  put  in  eleQion  to  be  mayor  for  one  year  after 
the  faid  feaft  of  St.  Matbevt  then  next  following ;  and 
that  he  (hould  be  fworn  in  yearly  on  the  feaft  of  Su 
Matbew  before  the  laft  mayor  his  predeceflbr,  or  in  his 
abfence  before  two  other  aldermen,  and  in  default  of  the 
mayor  and  aldermen,  then  before  four  or  more  free  bur- 
gefies inhabitants  of  the  borough,  &c. ;  which  charter 
was  accepted.    The  plea  then  ftated  that  no  tle&ion  was 
made  of  a  mayor  on  the  charter  day  in  the  year  1806  j 
nor  was  any  eledion  of  fuch  officer  made  upon  the  day 
next  after  the  expiration  of  the  time  within  which  fuch 
ele&ion  ought  to  have  been  made,  or  otherwife,  purfuant 
to  the  dire&ion  of  the  ftatute  (1 1  G.  1.  c.  4.)    And  there- 
upon afterwards  on  the  24th  of  November  1806  a  writ  of 
mandamus  iffiied,  commanding  the  mayor  and  burgefies 
on  the  aoth  of  January  1807  to  aflemble  at  the  Guild* 
hall  within  the  borough,  and  then  and  there  proceed  to 
the  eleftion  of  a  mayor  for  the  refidue  of  the  year  front 
the  feaft  of  St.  Mathev*  then  laft  paft,  according  to  the 

charter. 
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charter,  and  purfuant  to  the  ftatute,  and  to  adminifter        1809. 
the  oath  of  office,  &€•  to  the  perfon  elefted  mayor:        ' 
which  writ  was  delivered  to  the  mayor  and  burgefles;         *gawft 
and  public  notice  of  the  time  and  place  of  meeting  given. 
That  on  the  faid  20th  of  January ,  James  Buller  then 
being  mayor  and  alderman,  John  Bullet  juftice  and  alder- 
man, J.  Cleveland^  R.  Hides,  J.  Gaborian,  S.  Drewj  and 
P.  Spicer,  aldermen,  and  13  others  named  free  burgefles 
duly  afiembled  at  the  Guildhall  for  the  purpofe  of  pro* 
ceediog  to  the  faid  ele&ion,  and  the  faid  Hides,  Gaborian,  . 
Spieer,  and  Drew,  aldermen,  being  the  major  part  of  the 
faid  mayor  and  aldermen,  nominated  and  put  in  ele&ion 
for  mayor  the  faid  Hides  and  Gaborian,  aldermen,  inhabi- 
tants and  refidents  in  the  borough.    That  after  Gaborian 
had  been  fo  nominated  and  put  in  ele&ion,   the  faid 
James  Buller,   together   With  John,  Buller  and  Clcve- 
land%    quitted  the  Guildhall,    and  abfented   themfelves 
from  the  laid  aflembly;   but  Hides]  Gaborian,  Drew, 
and    Spieer,    aldermen,    and    the    faid    13    free  bur- 
gefles continued  together ;  and  thereupon  Hides,  who 
was  then  the  neareft  perfon  prefent  in  place  and  office  to 
the  faid  James  and  John  Buller  who  fo  abfented  them- 
felves, prefided  at  the  faid  aflembly  :  and  fuch  remaining 
aldermen  and  burgefles  then  and  there  proceeded  in  the 
fame  ele&ion,  and'  named  and  ele&ed  Gaborian  to  be 
mayor,  purfuant  to  the  ftatute,  who  then  and  there  in  the 
abfence  of  the  faid  James  Buller  the  laft  mayor,  and  the 
faid  John  Buller,  who  had  fo  abfented  themfelves,  took 
the  oath  of  office  before  Hides  and  Drew,  two  of  the  al- 
dermen,  purfuant  to  the  ftatute,  and  was  thereupon  duly 
admitted  to  the  faid  office  :  by  means  of  which  premifes 
the  defendant  claimed  to  be  mayor* 

The  replication  took  feveral  itfues,  i.  That  Spicer  at 
the  time  of  the  fnppofed  nomination  was  not  an  alder- 

1  man. 
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it 09.  mam  at.  That  the  major  part  of  the  mayor  and  aldermen* 
did  not  nominate  and  put  in  ele&ion  Hukes  and  Gaborian 
to  be  mayor.  3*  That  Hides  was  not  the  ncareft  perfon 
then  prefcnt  in  place  and  office  to  James  and  John  Bullet. 

4.  That  Hickes  did  not   pre  fide  at   the  faid  aflembly. 

5.  That  Hukes,  Gaborian,  Drew,  and  Spicer,  and  the  13 
free  burgeflcs  named  did  not  name  and  ele£t  Gaborian  to 
be  mayor  parfuant  to  the  dirc&ions  of  the  ftatute.  Aod 
f .  That  Gaborian  did  not  take  the  oath  of  office,  and  was 
not  duly  admitted  to  the  faid  office  according  to  the  fta- 
tute. Upon  the  trial  of  thefe  iflues  a  fpccial  verdi£t  was 
afterwards  found,  which,  with  refpett  to  the  firft  iflue, 
ftated  certain  fads  relating  to  the  due  election  of  Spicer 
as  an  alderman,  which  were  before  ftated  and  difcuffed 
in  the  cafe  of  The  King  r.  Hawkins  (0),  and  the  decifion 
of  the  court  having  been  there  given  upon  them,  no  fur- 
ther argument  was  had  upon  that  point. 

With  refpeft  to' the  2d,  5th,  and  6th  iflues,  the  jury 
found,  that  on  the  20th  of  January  1807  Janus  Buller, 
the  mayor,  John  Buller9  the  juftice,  Cleveland,  Hickes, 
Gaborian,  and  Drew,  four  of  the  aldermen,  and  alfo 
Spicer  claiming  to  be  an  alderman  as  afore  fa  id,  and  feve- 
rat  of  the  free  burgeflcs,  aflembled  in  the  Guildhall,  in 
obedience  to  the  writ  of  mandamus  mentioned  in  the 
plea,  commanding  the  mayor  and  free  burgeflcs  to  pro* 
ceed  to  the  ele£tion  and  f wearing  in  of  a  mayor  for  the 
refidue  of  the  year.  That  James  Butter,  the  mayor,  pre- 
Cded  at  fuch  aflembly,  and  he,  together  with  John  Buller, 
the  juftice,  and  Cleveland,  nominated  and  put  in  cte&iou 
for  mayor  the  faid  John  Buller  and  Cleveland  two  of  the 
aldermen  ;  thai  Hukes,  Gaborian,  and  Drew  nominated 
and  put  in  ele&ion  for  mayor  the  faid  Hides  and  Gabori- 
an, for  whom  alfo  Spicer  as  alderman  tendered  his  vote, 

(t)  Ante;  10  £4^111/ 

but 


The  Kino 


Gaboaiak. 


tit  tHB  Fo&TY-ftiftTH  Year  o*  GEORGE  III.  8j. 

but  it  was  rejcded  by  the  prefidtng  mayor.    That  the        1809. 
mayor  then  declared  that  the  nomination  being  equal,  no 
ele&ion  could  be  come  to,  and  dire&ed  proclamation  to 
be  made  for  diflblving  the  faid  aflembly.    That  no  objec- 
tion was  made,  nor  was  any  requeft  made  to  him  to  day 
and  proceed  in  the  ele&ion ;  and  proclamation  was  ac- 
cordingly made  for  diflblving  the  aflembly  by  one  of  the 
town  ferjeants,  and  immediately  afterwards  the  mayor, 
the  jufticc,  and  Cleveland)  and  feveral  of  the  free  bur* 
gefies,  and  alfo  the  town  ferjeants,  went  away  and  left 
the  Guildhall ;  but  Hides,  Drew,  Gaborian,  and  SpicerB 
and  feveral  of  the  free  burgeffes  remained  and  continued 
in  I  he  (aid  hall.    That  after  the  mayor,  the  juftice,  Cleve* 
land,  and  part  of  the  free  burgeffes  had  fo  left  the  hall, 

• 

Hicles,  being  the  neareft  perfon  then  prefcnt  in  place  and 
office  to  James  and  John  Butter,  took  the  chair  and  pre- 
fided,  and  the  feveral  aldermen  and  free  burgeffes  who  fo 
remained  in  the  hall  proceeded  to  the  ele&ion  of  a  mayor 
out  of  one  of  the  perfons  who  had  been  fo  put  in  nomi- 
nation as  aforefaid,  and  gave  their  votes  for  the  defend- 
ant Gaborian  to  be  mayor.    That  the  town  clerk  then 
and  there,  before  Hides  the  preGding  officer  and  JDrnvp 
adminiftered  the  ufual  oaths  of  office  to  the  defendant. 
That  a  return  to  the  mandamus  was  made  by  the  mayor, 
the  juftice,  and  Cleveland,  and  the  feveral  free  burgeffes 
who  left  the  hall  with  them,  Hating  (in  fubftance)  that 
at  the  meeting  aflembled  in  purfuance  of  the  writ  for  the 
nomination  and  eleQion  of  a  mayor,  three  of  the  alder- 
men prefent  hid  nominated  and  put  in  ele&ion  Join 
Butter  and  Cleveland;  and  the  remaining  three  aldermen 
(excluding  Spicer)  had  nominated  and  put  in  elcdion 
Hides  and  Gaborian  $  but  that  no  aldermen  of  the  borough 
were  by  the  major  part  of  the  mayor  and  aldermen  nomi- 
Vol.  XI.  G  nated 
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1809*        natcd  or  put  in  ckftion  for  mayor.     And  chat  another 

— —        return  to  the  mandamus  was  alfo  made  by  the   faid 
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mgmnh  aldermen  and  free  burgeflcs  who  voted  for  the  defendant; 
ftatjng  (in  fub dance)  that  the  mayor,  aldermen,  and  free 
burgefles  aflembled  at  the  Guildhall  on  the  20th  of  Janu- 
ary 1 8071  and  that  the  mayor  and  aldermen  having  nomi- 
nated and  put  in  cledion  for  mayor  Gaborian  and  Hickes, 
two  of  the  aldermen,  did  then  and  there  name  and  ele£k 
Gaborian  into  the  office  of  mayor,  according  to  the  charter, 
and  purfuant  to  the  ftatute,  and  afterwards  on  the  fame 
day,  by  and  before  the  faid  Hickes  and  Drew  another  of 
the  aldermen,  in  the  abfence  of  the  laft  mayor,  did  fwear 
him  into  his  office,  purfuant  to  the  directions  of  the  fta- 
tute. But  whether  or  not  Spicer  at  the  time  of  the  fup- 
pofed  nomination  in  the  plea  mentioned  was  an  alderman 
of  the  borough :  or  whether  or  not  the  major  part  of  the 
mayor  and  aldermen  nominated  and  put  in  eleftion  for 
mayor  the  faid  Hickes  and  Gaborian :  or  whether  or  -  not 
Hickes,  Gaborian9  Drew,  and  Spicer,  and  the  feveral  free 
burgefles  named,  did  cleft  Gaborian  to  be  mayor,  purfu- 
ant to  the  directions  of  the  ftatute :  or  whether  or  not 
Gaborian  were  duly  fworn  into  office,  according  to  the  fta- 
tute ;  the  jurors  pray  the  advice  of  the  Court,  and  find 
thofe  iffues  accordingly.  And  as  to  the  3d  iflue,  the  jury 
find  that  Hickes  at  the  time  in  the  plea  mentioned  was 
the  neareft  perfon  then  prcfent  in  place  and  office  to 
James  and  John  Butler,  the  mayor  and  juftice.  And  at 
to  the  4th  iflue,  they  find  that  Hickes  did  prefide  at  the 
faid  aflcmbly,  as  alleged  in  the  defendant's  plea* 

J.  Bullet  for  the  profecution,  upon  the  fads  found  ta 
regard  to  the  2d,  5th,  and  6th  iffues,  touching  the  norni* 
nation,  election,  and  fwearing  in  of  Gaborian  to  the  office 

of 
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of  mayor,  contended  that  his  title  was  invalid,  upon  the         1809. 
authority  of  Tie  King  v.  Butter  and  Another  (0),  where  an  ^ 

application  having  been  made  by  the  prefent  defendant,  *g*»fl 
claiming  to  be  mayor  under  this  election^  for  a  mandamus 
to  the  then  late  mayor  and  deputy  mayor  to  deliver  up 
to  him  the  ioGgnia  of  his  office ;  the  Court  were  of  opi- 
nion'that  the  ele&ion,  having  been  completed  after  the 
departure  of  the  preGriing  officer  who  formed  an  integral 
part  of  the  eiedive  aflembly,  was  void.  [Lord  Ellen* 
hrougb  C.  J.  obferved  that  the  queftion  was  not  raifed 
there  upon  the  flat.  1  iC.  I.  c.  4.  whether  if  the  mayor 
did  not  prefide,  the  next  in  order  could  not  prejidc  and 
make  it  a  due  eleftion*]  He  then  contended  that  this  was 
not  a  good  cle&ion  under  the  ftatute.  The  objedl  of  the 
ftatute  was  to  prevent  the  diffoluttoti  of  corporations,  and  it 
points  out  two  methods  $f  proceeding  in  cafe  the  charter 
day  has  been  (lipped  without  an  election ;  either  to  pro* 
ceed  to  the  eledion  on  the  next  day,  (excepting  Sunday) 
or  on  a  day  appointed  by  a  writ  of  mandamus,  on  motion 
for  that  purpofe :  and  in  either  cafe  if  the  mayor,  or  other 
chief  officer  who  ought  regularly  to  prefide  at  and  hold 
foch  ele£Hon,  be  prefent  and  prefide  at  the  fame,  the 
election  is  to  proceed  and  be  made  in  the  manner  war- 
ranted by  the  charter  or  ufage.  But  if  the  mayor  or  other 
chief  officer  be  abfent,  then  the  neareft  perfon  then  pre* 
feot  in  place  and  office  to  the  perfon  fo  abfenting  himfelf 
(hall  prefide  in  the  eleftive  aflembly,  and  (hall  have  the 
fame  power  and  authority  in  all  refpe&s  therein  as  belongs 
to  the  mayor  or  other  chief  officer,  for  doing  any  zQt  ne* 
ceflary  to  be  done  in  order  to  fuch  ele&ion.  On  this  o&« 
cafion  the  mayor  did  prefide  \  the  eleftion  was  proceeded 

.  W  3^,389. 
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— — —        opinion,  (however  erroneous,)  equal  for  the  fereral  can- 

sfoua/i        dictates  to  be  put  in  nomination,  he  declared  that  no  elec- 
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tkm  could  be  had,  and  dire&ed  proclamation  to  be  made 
for  diflblving  theafiembly;  which  was  accordingly  done, 
no'obje&ion  being  then  made.  Then  after  his  departure 
no  other  prefiding  officer  could  continue  that  ele&ion, 
which  had  been  begun  under  the  prefidency  of  the  mayor  ^ 
for  the  ftatute  no  where  authorizes  two  different  prefid* 
ing  officers  for  the  fame  ele&ion.  The  concluding  words 
in  the  firft  claufe,  "  or  for  doing  any  other  a£fc  neceffary 
to  be  done  in  order  to  fuchele&ion,"  merely  relate  to  the 
proceedings  before  the  prefiding  officer,  whoever  he  may 
be.  The  4th  fe&ion  dire£ts  the  bath  of  office  to  be 
taken  "  before  fuch  officer  (fcigulariter)  as  (hall  prefide 
at  fuck  iltEHon  in  purfuance  of  this  a& ;"  and  therefore 
only  contemplates  one  prefiding  officer  at  one  ele&ion  \ 
and  if  there  were  two  in  fad,  it  would  be  difficult  to  fay 
before  which  of  them  the  oath  was  to  be  taken.  The- 
fts tute  has  not  provided  for  the  cafe  of  the  mayor  going 
away  during  the  election*  but  left  that  to  be  correded  by 
the  power  of  this  Court*  This  cafe  therefore  muft  be 
governed  by  the  rules  of  the  common  law,  by  which  it  is 
clear  that  this  elefiion  could  not  hare  beenfupported.  And 
for  this  purpofe  he  referred  to  a  MS.  note  of  Mr.  Juftfce 
Clive,  of  what  was  faid  by' Fottefcue  J.  in  Machell  v.  Ne- 
wnfin{a\  which  was  juft  before  the  ftatute.    SuppoSng 

how- 

$t)  Ma  chill  *.  Nitivson,  E.  10  Gt$*  I.  B.  R.  MSS.  Give  J. 
(amongft  the  MSS.  of  the  Lice  Mr.  juftice  Bullcr.) 

Vpon  non  ele&us  returned  by  the  fame  defendant  (Nevinfon)  to  aoo* 
the?  mandamus  to  fwear  in  J,  S.  to  the  office  of  common  councilman, 
the  cafe  upon  evidence  appeared  to  be  thus.  There  being  a  vacancy  of 
three  common  councilman,  the  defendant,  being  mayor,  proceeded  to  an 

clc&ion 
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boverer  there  could  be  fucceffive  prefiding  officers  for        1809. 
the  eledion  of  the  fane  officer  on  the  fame  day  $  he  con-     J. 

The  Kino 
tended  againft  I 

Gasomaw. 


11  I 

election  of  three  others  in  their  room,  which  was  accordingly  done. 

Then  was  a  by-Jaw  in  this  borough,  by  which  the  day  of  electing  a 

mayor  was  Axed,  but  no  certain  day  appeared  to  be  fettled  for  electing 

any  other  officer  of  the  borough,  only  it  had  been  toe  general  cuftom 

to  fill  op  fuch  offices  in  the  corporation  as  were  vacant  the  fame  day  the 

election  of  the  mayor  wa»  $  and  contrary  to  it,  the  defendant  having 

filled  up  the  vacancy  in  the  common  council  before  the  day  of  che  election 

of  the  mayor,  fummoned  the  members  of  the  corporation  to  meet  and 

elect  a  mayors  and  when  they  were  aaTembkd,  one  of  the  members  told 

the  defendant  that  there  were  vacancies  in  the  common  coundJ,  and 

prapofed  to  him  to  fill  up  thofe  vacancies  before  they  proceeded  to  elect 

a  mayor.  In  anfwer  to  this  the  defendant  declared  that  ha  had  only  fura* 

mooed  them  to  cleft  a  mayor,  and  that  they  could  not  deft  any  other 

officer,  /or  there  was  no  vacancy,  and  that  be  had  already  filled  up  thole 

offices.    Notwithftanding  this  declaration  of  the  mayor,  nine  of  tbo 

common  councilmen,  which  was  a  majority,  withdrew  (as  the  cuftom 

vat)  into  the  common  council  chamber,  and  figned  a  paper,  by  which 

they  declared  that  they  elected  J*S»  into  the  office  of  common  coon* 

ckmao,  and  tendered  thfe  paper  to  the  defendant,  who  refufed  to  ascepl 

k,  J.S.  having  brought  his  mandamus  to  be  fworn  into  this  office, 

Upon  the  trial  it  was  infifted  for  the  defendant  that  this  election  of  J.  S. 
was  void  j  for  there  could  be  no  election  but  upon  a  public  propofid  by 
las  mayor  for  that  purpofe,  but  this  election  was  even  in  opposition  to 
lut  affection  and  cxprefs  declaration.  It  woe  faid  that  it  f»  incident  to 
tat  office  of  mayor  to  direel  and  regulate  the  proceedings,  and  when  be 
giws  direetiooe  to  proceed  to  a  certain  election,  it  is  in  the  nature  of  a, 
charge  to  them,  and  they  cannot  undertake  any  other  matter  than  what 
he  propose*.  That  they  are  confined  by  his  directions,  and  they  might 
at  well  eket  in  the  abfence  of  the  mayor  aa  elect  when  he  hath  pro* 
hifaited  them.  And  another  objection  was  that  the  election  was  made  ia 
mother  room,  and  not  in  the  presence  of  the  mayor,  and  therefore  void. 
It  was  anfwercd  that  the  corporate  body  being  lawfully  affembled,  and 
the  mayor  prefiding,  the  majority  might  direct  the  proceedings.  That 
it  was  ufual  to  fill  up  the  offices  that  were  vacant  upon  that  day  before 
they  began  the  election  of  a  mayor ;  and  the  body  being  aflembled  for 
fbtf  purpofe,  it  was  not  nccofiary  to  have  directions  from  the  mayor, 

Pi  ¥4 
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1809*  tended  that  the  proceedings  (hould  have  commenced  4© 

""  novo  before  the  fecond  prtfiding  officer ;  for  the  prefix 

The  Kino  r             ° 

qgainft  denCf 


Cabubiak. 


and  if  chat  power  would  be  allowed  to  mayors  it  might  he  in  the  power 
of  any  mayor  to  dilfolve  the  corporation.  This  is  giving  the  mayor  a  ne- 
gative; and  the  defendant  ought  to  have  given  an  inflance  where  the 
mayor  hath  tefufed  the  ptopofal  of  the  common  council,  and  where 
that  refufal  hath  been  acquiefced  under.  And  as  the  majority  concurred 
in  this  election,  it  made  it  a  corporate  act,  and  the  election  was  good. 
To  the  other  o' jection  it  was  fa  id,  that  it  was  admitted  that  the  prefence 
of  the  mayor  was  neieffiiry  to  make  a  corporate  affembly ;  and  though 
the  members  withdrew  into  another  chamber,  yet  as  it  was  only  a  re- 
paration for  that  particular  purpoft,  the  corporate  meeting  ft  ill  con- 
tinued, and  the  mayor  was  vittuaily  ptefenr,  and  prtfided  as  their 
head. 

Pa att  Ch.  J.  This  is  a  void  election.  It  appears  that  the  day  of 
election  of  common  council  men  is  uncertain  ;  and  it  appears  that  the 
mayor  hath  power  to  piopofe  bufinefs  to  the  members  of  the  corpora- 
tion }  and  it  is  fo  far  from  a  new  power  in  this  mayor  that  it  is  a  power 
which  all  the  mayors  in  E*gL*d  have.  If  a  mayor  was  not  to  have  this 
power,  eftry  men  bet  wou^d  be  making  his  own  propofal,  which  would 
make  the  greateft  coafufion.  It  is  infilled  that  there  is  a  (ight  in  the 
common  council  to  elect  without  the  concurrence  of  the  mayor,  and 
to  fill  up  the  vacancies  in  their  body  upon  the  day  of  the  election  of  the 
mayor  ;  but  no  inftance  is  g.ven  that  the  members  ever  proceeded  to  a* 
election  without  the  direction  of  the  mayor.  In  this  cafe  the  mayor  ac- 
quainted them  with  the  hufioefs  of  the  day,  .which  was  to  elect  a  mayor, 
and  refufed  to  proceed  to  other  bufinefs,  and  gave  a  proper  anfwer  by 
laying  there  was  no  vacancy ;  and  it  doth  not  alter  the  thing  by  being 
itnee  found  that  toe  clcaion,  which  he  Intended,  was  not  good.  He 
eited  Ctrliflt'*  cafe,  where  the  election  was  a<  judged  to  be  void,  becaufe 
the  members  were  not  aflpmbled  for  that  purpofe,  and  proceeded  to  aa 
election  not  directed  by  the  mayor.  There  is  no  inconvenience  in  allow- 
ing this  power  to  mayors ;  for  if  they  refufe  to  make  elections  they  ought 
tp  be  comptlled,  and]  upon  application  to  this  Court  the  party  may  have 
remedy,  but  cannot  proceed  to  an  election  without  bis  direction. 

Pawn  J.  agreed  in  all* 

fo&TBS* 
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dcncjr  of  another  officer  made  it  a  new  elective  afiembly,         1809, 
Bat  principally  he  infilled,  that  as  no  objfftion  was  made  . 

.  The  Kino 

at  the  time  to  the  mayor's  bre  iking  up  the  aflP-mbly,  the  *?<"»/ 

whole  body  mud  be  taken  to  have  acquiefcd  in  it :  and 
it  was  a  fraud  upon  thofe  of  the  corporators  who  went 
away  with  the  mayor,  that  the  others  who  remained 
fhould  proceed  afterwards  to  malfe  an  election.  In  this 
view  it  makes  no  difference  that  the  reafon  whjch  the 
mayor  gave  for  breaking  up  the  aflembly,  namely,  the 
fuppofed  equality  of  votes,  upon  the  rejection  of  Spicer** 
rote,  turned  out  afterwards  to  be  bad  (0).  This  is  an 
attempt  to  fupport  an  eledion  under  the  ftatute,  which 
had  originally  been  made  under  the  charter,  as  thofe  who 
concurred  in  it  had  originally  dated  in  their  return  to  the 
mandamus* 

Adam  junr.,  for  the  defendant,  contended  that  the  e]ec* 
tion  was  good  within  the  ftatute,  having  been  made  at  an 
elective  affembly  duly  convened  under  the  mandamus, 


Fortzscpk  J  agreed  in  al|»  and  faid  jhat  if  a  mayor  and  other  mem- 
bers of  a  corporation  mould  meet  to  do*f  me  corporate  aft,  and  if  they 
fhould  go  half  way  in  the  buOnefs  ;  yet,  if  the  mayor  leaves  them  J  if 
they  proceed  after  and  make  an  election,  it  is  void  ;  for  the  mayor  is  the 
perfoa  who  is  to  pre  fide,  and  as  ttie  mayor  has  a  power  to  refufe  to 
meet,  it  is  as  illegal  to  proceed  after  he  breaks  up  and  leaves  them,  as  if 
they  mould  pfoceed  without  being  aJTembUd  by  him:  and  he  cited. 
fVbatball'%  cafe  to  this  point. 

Raymond  J.  agreed  in  all,  and  faid,  if  tha  member*  of  a  corpora* 
tion  are  lummoned  to  appear  for  one  particular  purpofc,  they  cannot 
proceed  to  any  other  matter  without  the  unanimous  con  fen t  of  the 
whole  body.  But  if  every  member  be  prefent  and  confent,  it  is  good ; 
though  they  were  not  aflfembled  for  that  very  purpofe.-»And  a  verdiQ 
W«  found  for  the  defendant. 

(*)  Vide  Rex  v.  K«wb'™,  10  EaJ}}  21 1« 

G4  sw4 
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1809*         and  held  before  the  next  perfon  then  prefent  in  place  and 
office  to  the  mayor,  after  the  mayor  and  his  cotnpaniona 
had  abfented  themfelves.     In  this  view  of  the  cafe,  (which 
the  Court  had  intimated  to  be  the  true  queftion  to  be  ar- 
gued) it  was  unnecefiTary,  he  fa?d,  to  endeavour  to  fuppoit 
2^  King  v.  Norru(a)9  which  he  admitted  had  been' 
ibaken  by  what  had  fallen  from  the  Court  in  The  King  r. 
Jiuller  (*).    The  words  of  the  ftatute  are  large  enough 
to  include  the  cafe  of  a  change  in  the  prefiding  officer 
during  an  eledioft  j  and  fuch  a  cafe  is  exprefsly  within 
the  mifchief  intended  to  be  remedied.     As  in  The  King 
l.Pool(e)y  an  election  began  on  the  charter  day,  and 
continued  to  the  next  day  by  adjournment,  was  held  good 
finder  the  ftatute,    Whether  the  mayor  or  chief  officer 
abfent  himfelf  altogether,  or  be  prefent  in  the  fir  A  inftance 
when  the  ele&ive  aflembly  is  formed,  and  then  depart 
before  the  ele&ion  is  concluded,  it  is  precisely  within  the 
fame  mifchief ;  and  if  the  remedy  be  not  extended  to  both 
cafes,  as  the  words  are  large  enough  to  include  both,  the 
ftatute  may  be  altogether  evaded  :  for  the  head  officer, 
intending  to  prevent  an  ele&ion,  will  attend  and  hold 
the  court,  and  then  depart  or  diflblve  the  meeting.     But 
the  ftatute  exprefsly  provides  that  if  the  mayor  abfent 
himfelf,  (which  includes  as  well  an  abfence  pending  the 
proceedings  as  an  entire  abfence)  the  perfon  next  in  place 
and  office  to  him  (hall  hold  the  court  or  prefide  in  the 
meeting,  and  have  the  fame  power  and  authority  in  aft 
ftfptfts  therein  as  belongs  to  the  mayor,  &c.  or  for  doing 
any  other  aO  necejfdry  to  he  done  in  order  to  fuch  ekftion. 
Thefe  latter  words  were  intended  to  meet  every  contin« 
gencj  where  the  regular  prefiding  officer  (bould  defert  or 

(0)  1  Bsnurd.  3*5.  (I)  8  £*?,  39a. 

(')  *?•  «*9.  &"&  S3*  »7«    G*  II,  ij« 

neglc$ 
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negleft  his  duty,  from  whatever  caufe  it  may  arife.  Then,        1 809. 
as  to  the  want  of  objection  at  the  time  to  the  mayor's 
diffolving  the  affembly  by  thofe  who  remained  behind,  it         *z™ft 

Oaiorian, 

was  not  neceflary  to  object,  becaufe  the  act  was  illegal 
and  without  any  authority,  and  he  was  guilty  of  an 
offence  in  fo  doing  ;  or  at  leaft  he  aQed  erron^oufly  \  for 
he  was  bound  to  know  that  Spicer's  title  was  good,  as  it 
was  afterwards  determined  to  be  jn  this  court.  [Lord 
Ellenboreugb  obferved  that  it  could  hardly  be  faid  that 
the  mayor  was  guilty  of  an  offence  in  what  he  did.  The 
validity  of  Spheres  ele&ion  was  a  point  of  great  nicety, 
on  which  this  Court  deliberated;  apd  even  now  the  mat* 
ter  is  fubjudice  upon  a  writ  of  error.  The  prefumption 
indeed  is  that  the  mayor  was  wrong,  and  that  this  Court  * 

was  right ;  but  a  court  of  error  may  ultimately  think 
otherwife.    The  pinch  of  the  cafe  is,  that  thofe  who 
relied  at  the  time  on  the  validity  of  Spiced*  vote  did  not 
give  notice  that  they  meant  to  proceed  with  the  ele&ion, 
notwithftanding  the  determination  of  the  mayor.  On  the 
contrary  they  appeared  to  acquiefce  in  the  breaking  up  of 
the  meeting,  and  then,  when  the  reft  of  the  corporators 
were  gone  away,  they  proceeded  with  the  ele&ion.  Sup- 
pofing  it  then  to  be  ever  fo  clearly  eftablifhed  that  an 
cledion  could  be  completed  under  one  preGding  officer 
which  had  been  begun  under  another  j  how  can  you  get 
over  this  difficulty  in  the  cafe  ?]    It  was  the  duty  of  all 
to  remain -and  finifh  the  eledion;  and  if  the  ftatute  war- 
rant and  require  this,  it  will  be  a  good  ele&ion,  though 
the  parties  did  not  infift  upon  it  at  the  time*  and  even 
though  they  had  fuppofed  that  the  election  was  good 
pnder  the  charter. 

Jjord  Ellbnsorough  C.  J.    As  the  Court  are  of  opi~ 
Pfon  with  the  profecutor  on  the  laft  point,  it  is  unnecef* 

fary 
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iBog.       fary  to  hear  his  counfcl  in  reply.     Affuming  it   to   be 

TheKiM        c'eari  (though  the  point  has  never  been  judicially  de* 

againft         cided)  that  an  election  begun  under  one  prefiding  officer.' 

as  by  the  nomination  of  the  two  perfons  out  of  whom 

the  J>urgeflcs  were  to  choofe  one,  could  be  completed 

by  fuch  choice  made  under  another,  after  the  departure 

« 

of  the  firft,  and  the  breaking  up  of  the  meeting,  as  far  as 
,  depended  upon  the  ad  of  the  firft  prefixing  officer ;  the 
qurftion  (till  remains  whether  the  eleftion  of  the  defend- 
ant, under  the  circumftances  which  took  place  on  this 
occafion,  can  be  fupported.  An  aflembly  was  regularly 
conveued  for  the  purpofe  of  nominating  and  electing  a 
new  mayor,  over  which  the  then  mayor  prefided.  He 
declared  that  the  perfons  with  whom  the  power  of  no- 
mination reds  were  divided  3  and  3,  and  confequently  that 
no  ele&ibn  could  be  made ;  and  thereupon  he  directed  pro- . 
clamation  to  be  made  for  diflblving  the  aflVmbty.  Nobody 
objeded  at  the  time  to  all  this;  ftiil  lefs  was  any  notice 
given,  that  if  the  mayor  departed,  thofe  who  chofe  to  re- 
main would  notwithftanding  proceed  and  complete  fo 
much  of  the  eleftion  as  (till  remained  to  be  made :  but  they 
fuffered  the  mayor  to  depart,  and  many  of  the  freemen  with 
him,  upon  a  fuppofition  that  no  farther  proceedings  would 
be  then  had.  This  filence  and  acquiefcence,  at  the  time, 
of  thofe  who  afterwards  proceeded  to  make  an  eledion 
operated  as  a  furprize  and  fraud  upon  the  other  eledtors ; 
and  therefore  the  eledtion  made  by  them  under  fuoh  cir* 
cumftances  cannot  be  borne  out  by  the  ftatute, 

m 

Grose  J.  It  is  impoflible  to  fupport  an  election 
which  was  proceeded  in  by  a  part  only  of  the  eleftors 
who  remained  behind  after, the  reft  were  gone  away,  in 
f  onfequence  of  a  diffolution  of  the  aflcmbly  to  which  no 

pbje£tip3 
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objection  was  made  at  the  time.     An  election  fo  made        1809. 
was  in  fraud  of  thofe  who  went  away.     Thofe  who  ob-  " 

'  The  Kin* 

jccted  to  the  di flotation  of  the  aflemblv  ought  to  have  agamft 

given  notice,  that  they  Ihould  remain  notwithftanding, 

and  dill  proceed  with  the  election. 

Lb  Blanc  J.  .  The  election  of  the  defendant  cannot 
be  fupported  on  the  facls  here  dated,  either  under  the 
charter,  without  calling  in  aid  the  ftatute,  or  on  the  da- 
tute.     For  fuppofing  that  it  was  an  election  under  the 
charter,  and  that  the  cafe  of  The  King  v.  Norris  could 
be  fupported  in  all  its  parts,  dill  this  would  not  be  a  valid 
election,  becaufe  that  cafe  only  (hews  that  an  aflVmbly 
once  lawfully  conftitutcd  may  proceed  on  the  bufinefs 
which  was  begun  when  the  mayor  was  prefrnt,  not  with- 
ftanding  his  fubfequcnt  departure:  but  here  the  bufin  fs 
which   began    under    the   mayor   had    been  ended  \  for 
the.  mayor  as  prefiding  officer  had  decided  that  the  votes 
being  equal  no  election  could  be  had  \  and  no  object  nn 
was  made  to  that  decifion :  and  then  he  directed  pro- 
clamation  to  be  made  for  diflblving  the  aiT-mbly  ;  and  no 
objection  was  made  to  that,  nor  any  notice  given  by  any 
perfons  that  they  meant  to  proceed  in  making  an  elec- 
tion. Then  when  the  mayor  was  gone  away,  and  a  number 
of  the  burgefles  alfo  departed,  confide  ring  the  aflembly  as 
diflblved,  and  the  red  proceeded  to  make  an  election  ;  this 
was  not  a  continuation  of  the  bufinefs  begun  bef<  re  the 
mayor,  but  an  attempt  to  continue  that  which  had  been 
concluded.    Then  confidering  the  cafe  upon  the  ftatute, 
and  that   if   the  mayor   abfent   himfclf,    the  next   in 
place  and   order  prtfent    may   pre  die ;   yrt   here   the 
mayor  di4  not  abfent  himfrlf,  but  did  prtfide,  and  as 
prefiding  officer  determined  upon  the  validity  of  the 

votes,, 
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1809.  vote*,  that  they  were  equal,  and  that  no  ele&ion  could 
be  had ;  and  then  diffolved  the  afiembly ;  and  all  this 

J.  DC  JvIM  O 

*i*v$  without  any  obje&ion  made  at  the  time :  and  in  confe* 
quence  of  fuch  diffolution  of  the  afiembly,  unobje&ed 
to  as  it  appeared,  many  of  the  freemen  went  away,  and 
then  the  reft  of  them  made  the  ele&ion  in  queftion :  this 
was  no  ele&ion  within  the  aid  of  the  ftatute ;  which  never 
meant  to  prote£t  ele&ions  made  by  furprize  and  fraud. 

Batlet  J.    I  do  not  think  that  the  fir  ft  point  made 
by  the  profecutort  counfel  is  clear.    I  think  it  is  ex- 
tremely probable  that  the  intention  of  the  Legiflature  in 
this  ftatute  was  that  in  cafe  of  the  mayor's  ahfenting 
bimfelf  during-  the  eleAion,  the  next  in  place  and  order 
to  him  might  prefide  and  go  on  with  it,  and  that  the 
wrongful  aA  of  the  mayor  in  going  away  pending  the 
proceeding  would  not  defeat  an  ele£kion  afterwards  made 
by  the  body.    But  here  the  mayor  prefided  at  the  meet- 
ing, and  in  the  courfe  of  the  proceeding 'a  fair  queftion 
arofe,  on  which  the  mayor,  without  fraud,  bona  fide  as 
we  muft  prefume,  decided  that  there  was  an  equality  of 
votes,  fo  that  no  perfons  could  be  put  in  nomination  for  the 
eleQion  :  and  this  muft  be  taken  to  have  been  acquiefced* 
in  at  the  time  by  there  being  no  obje&ion  then  made  to 
it.    The  meeting  was  then  declared  to  be  difiblred ;  on 
which  the  mayor  and  two  aldermen  and  many  of  the 
common  bnrgefles  were  fuffered  to  depart,  without  notice 
of  any  objeAion,  after  which  the  others  proceeded  and 
ele&ed  the  defendant.  This  I  think  was  a  fraud  upon  all 
thofe  wha  were  fuffered  to  depart,  and  therefore  the  elec^ 
tion  cannot  be  fupported. 

Judgment  of  ouftef, 
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1809, 
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HP  WO  joftices  by  an  order  removed  Frances  the  widow  a  perfon  renting 
of  John  Taylor %  and  her  five  infant  children,  by  name,  fijjng  *n  J{£  re" 
from  the  townftrip  of  Wejl  Rainton  to  the  townlhip  of  SffiJ^ 
Elvet,  in  the  county  of  Durham*    The  Seffions,  on  ap-  °J thc  ^mmif- 

*  *  r      fionen  appoint- 

peal,  confirmed  the  order,  fubjedfc  to  the  opinion  of  the  ^t>ythc3oG.3. 

-_  «  .         4-         «%  r*       *     m  *  *•  67.  for  par- 

Court  on  this  cafe.     By  an  att  of  the  30  G.  3.  c.  67.  ing,  lighting, 

iotitled,  ««  An  aft  for  paving,  lighting,  .watching,  and  S?e  Arm  of  * 

«  regulating  *he  ftreets,  &c.  of  the  city  of  Durham  and  %£k^£ 

M  borough  of  Framwelgate,  and  the  fuburba  thereof  and  ^V™?01 

*«  ftreets  thereto  adjoining ;  for  removing  and  preventing  ment  in  the  p»- 

u       T    •-     •       *u      •       r         M     •  j         j    -        rim,  byth€ge- 

,<  nuiiances,  *cc.  therein  5  for  widening  and  rendering  nerai  turnpike 

a  more  commodious  feveral  of  thc  faid  ftreets  \  &c.  and  e .  84.7. 5t. 
«  for  regulating  and  improving  the  markets  within  the 
"  faid  city  and  fuburbfl  f  certain  commiffioners  are  ap- 
pointed for  carrying  the  above  purpofes  into  effieft ;  and 
to  enable  them  fo  to  do,  the  aft  authorifes  them  to  take 
certain  tolls,  and  appoint  proper  perfons  to  colled  them 
in  the  ftreets  of  Durham.  By  the  3 2d  claufe  it  is  pro- 
vided, that  if,  inftead  of  collecting  the  faid  tolls  in  this 
manner,  it  (hould  appear  to  the  commiffioners  more  ex- 
pedient to  coiled  tr)e  fame  at  toll-houfes  or  turnpikes, 
it  (hould  be  lawful  for  them  to  erefl  two  turnpikes  on 
the  great  north  road,  one  to  the  fouth,  the  other  to  the 
north  of  the  city,  for  the  purpofe  of  collecting  the  tolls ; 
and  that  the  right  and  property  of  all  fuch  turnpikes  and 
toll-houfes  (hould  be  vetted  in  the  commiffioners.  And 
the  36th  claufe  empowers  the  commiffioners  to  leafe  the 
tolls.  By  virtue  of  this  a&  the  commiffioners  erected  a 
turnpike  gate  and  houfe  for  collecting  the  tolls  at  a  place 

3  called 


1 1.  VST, 
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1809k        called  Farewell  Hal^  upon  the  great  north  road  withift 
'    .■  '  2?/w/,  and  in  1  il6  demifed  the  dme  with  the  tolls  to  on* 

The  Ktwo  fy 

agminfi         Reather  for  three  years*  who  on  the  aid  of  Autujl  i~o5 
of  leafed  the  fame  by  indenture  to  Elizabeth  and  JW/*  Taylor 

for  three  years,  at  the  yearly  rent  of  202/.  Under  this* 
leafe  Join  Taylor  alone  entered  into  the  toll-gate  and 
houfe,  and  continued  to  re  fide  there  with  his  family,  col- 
lecting the  tolls  for  the  faid  term*  The  tolls  were  col- 
le&ed  and  appropriated  to  the  general  purpofes  of  the 
a£L  Neither  the  tolls*  nor  the  gatehoufe6,  nor  the  refpcc- 
tive  leffees  were  afleffed  to  the  poor's  rate.  The  Scffions 
were  of  opinion  that  rlie  faid  gates  and  toll-houfes  were 
not  fuch  turnpike  gates  and  houfes  as  are  within  the 
meaning  of  the  56th  fefl.  of  the  general  turnpike  a£k 
13  G.  3.  c.  84.:  and  that  therefore  the  pauper's  huflxmd 
acquired  a  fettlement  in  Elvet,  by  refiding  at  the  Farenveli 
Hall  turnpike,  and  renting  the  faid  tolls  and  gatehoufes 
there. 

By/  56.  of^he  general  turnpike  aft,  ,c  no  gatekeeper 
"  of  any  turnpike  road,  or  perfon  renting  the  tolls  there- 
"of,  and  reGding  in  any  toll-houfe  belonging  to  the 
"  faid  trull/'  (hall  be  removeable  from  fuch  toll-houfe 
till  actually  chargeable.  And  no  fuch  gate-keeper,  &«* 
{hall  thereby  gain  any  fcttiemenu 

Hulled,  in  fa  p  port  of  the  order  of  Seffions,  contended 
that  the  abovementioned  claufe  in  the  general  turnpike 
a&  was  confined  to  tollgate-keepers,  &c.  appointed  by 
the  trujhes  of  turnpike  roads  to  colled  the  tolls  for  fuch 
turnpike  roads  s  whereas  the  tolls  here  were  colle&ed  by 
order  of  the  commiffioners  appointed  by  a  local  a&  for  va- 
rious local  purpofes,  amongft  others  for  repairing  the 
Jlreets  of  the  city  of  Durham,  and  not  for  the  repair  of 

turnpike 
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turnpike  roads  within  the  meaning  of  the  general  turn-         1 809. 
pike  a&  — — 

The  Kino 
sgcrinfi 

T'^i  j  1  A  >  a  j  The  Inhabitant 

Littledale  contra  was  {topped.  of 


Elyit* 


Per  Curiam.  There  is  no  difference  in  effefl,  though 
the  appellation  of  turnpike  road  does  not  occur  in  the  local 
aft :  the  one  is  a  (tone  road,  and  the  other  a  gravel 
road:  and  every  charafter  belonging  to  a  turnpike  road  be* 
longs  as  well  to  this.  The  commiflioners  are  truftees  for 
the  repair  of  the  roads :  and  this  cafe  is  within  the  pro- 
hibition of  the  56th  claufe  in  the  general  turnpike 
aft. 

Order  of  Seffions  quafhed. 


The  Kino  a**in/i  The  Inhabitants  of  Christowe.  Wtd^^ 

JPL1ZABETH  PAIN)  a  pauper,  was  removed  by  an  a  parifli  ap- 

order  of  two  ju  ft  ices  from  the  pari(b  of  Moreton-  wa*  bound  by 
hamgftead  to  the  parifli  of  Chrijlowe  in  the  county  of  De-   manVt^ano- 
von.     On  appeal  to  the  Seffions,  the  refpondents  proved   *h^  ™ future 
a  fcttlemcnt  by  birth  in  Chrijlowe.     In  anfwer  to  which   ^  apprehtice- 

*  J  ihip,  without 

the  appellants  proved,  that  at  the  age  of  7  years  the   reference  to  ** 

'  recognition  of 

pauper  was  bound  an  apprentice  by  the  parifli  of  Cbrif-  the  original  in- 
towe  to  Wiitiam  Pcnsford,  with  whom  (he  lived  there  till   ftiiifubnftcd  in 
ihe  was  11  years  old.    They  then  produced  a  written  ^n' a  fettle-* 
paper  purporting  to  be  an  affignment  of  the  pauper  by   ^X^m7^9 
Pontford  to  John  Smith  then  of  the  fame  parifli,  with   **«P™acon-' 

J  •*  r  itructivc  fervice 

whom  (he  lived  in  Chrijlowe  for  fome  time,  and  after-   of  the  original 

mailer  under 

wards  lived  with  him  in  the  parifli  of  Hennoeb  for  feveral   the  nnt  inden- 
ture \  this  being 
only  evidence 

•f  the  firft  mafter*s  confent  to  the  fervice  with  the  fecond  under  a  pew  and  diftmcl  con. 

xra&  af  apprenticeship. 

years 


CASES  m  EASTER  TERM 

years  till  her  apprenticcfhip  expired.    The  following  is  * 

copy  of  the  laid  written  paper  legally  ftamped:  "  Thia 

lanf        u  indenture  made  the  23d  of  January  in  the  37th  G.  3. 

ThemhibiuM  A  ^  ^^  httwt€n  RBxahftb  Pom  and  WURam  Panfi 

Ch.i.tow..     «c  j^oftheparUh  of  CArj^  in  the  couo^ 

«c  farmer,  of  the  one  part,  and  John  Smitb  of  the  parifli 
«  and  county  aforefaid,  labourer,  of  the  other  part; 
*  witnefleth,  that  the  aforefaid  Wm.  Ptnsford,  together 
"  with  the  confent  and  approbation  of  the  faid  EJszabetb 
'  «  Pain,  doth  put  and  bind  the  faid  EBz.  Pain,  and  by 

"  thefe  prefenta  ljath  put  and  bound  the  faid  Eftx.  Pain, 
<(  an  apprentice  unto  and  with  the  aforefaid  Join  Smitb, 
**  with  him,  after  the  manneT  of  an  apprentice,  to  dwell, 
u  fenre  and  abide  from  the  day  of  the  date  hereof  until 
a  (he  be  full  21  years  of  age.    During  all  which  term 
«  the  faid  apprentice  ber  mafter  faithfully  (hall  fcrre,  &c. 
««  (and  fo  it  proceeded  in  the  common  form  of  an  inden- 
"  ture  of  apprenticefhip).    And  the  faid  J.  Smitb  mafter 
"  of  the  faid  apprentice,  for  and  in  confideration  of  the 
"  fum  of  5/.  10/.  to  him  in  hand  paid,  &c.  and  for  his 
"  good  will  towards  the  faid  Eliz.  Pain,  his  apprentice, 
"  doth  by  thefe  prefents  for  himfelf,  his  executors,  &c. 
cc  covenant  with  the  faid  W.  Ponsford  and  Elizabeth  Pain 
**  to  teach  and  inftru£t  the  faid  Eliz.  Pain  the  apprentice 
"  in  all  manner  of  houfewifery  work ;  and  alfo  (hall  pro* 
"  tide  for  her  as  well  in  fickne(s  as  in  health  fufficjent 
-  «  meat,  drinkr^nd  apparel,  wafliing,  and  lodging,  and 
w  all  other  neceflaries  during  the  faid  term.    In  wit- 
«  nefs,"  &c.     (Signed  and  fealed  by  Wm.  Ponsford, 
Elizabeth  Pain,  and  John  Smitb ;  and  the  confideration 
money  and  receipt  for  the  duty  for  the  fame  was  indorfed 
and  acknowledged  on  the  back  of  the  inftrument  by  the 
proper  officer.    The  comifcl  for  the  appellants  admitted 

that 


Chris  tow jc. 
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that  the  above  inftrument  was  not  good  as  an  affignment        1809. 
of  an  apprentice.;  but  they  offered  it  only  as  evidence  of        , 
the  firft  mailer's  confent  to  the  pauper's  living  with  the        agmrfi 
fecond  matter.    It  was  contended  on  the  other  hand  by  0f 

the  counfel  for  the  refpondents,  that  being  void  as  an  af. 
fignment,  which  on  the  face  of  it  it  purported  to  be,  it 
could  not  be  received  in  evidence  at  all :  and  the  Court 
being  of  that  opinion  confirmed  the  order* 

Hartis  and  Bray,  in  fupport  of  the  order  of  Se&ons* 
contended,  that  as  this  inftrument  was  not  good  as  an 
affignment  of  the  parifii  apprentice  Under  the  flat.  32  G.  3* 
c.  57./  7.  it  was  bad,  and  wholly  inoperative  as  a  nevr 
indenture  of  apprenticefhip,  which  it  purported  to  b£« 
That  branch  of  the  ftatute,  reciting  that  perfons  were  fre- 
qucntly  compellable  to  take  a  greater  number  of  parifli 
apprentices  than  they  could  Maintain  or  employ,  and  were 
therefore  forced  to  place  out  or  aflign  them  to  others ;  and 
that  it  was  proper  that  fuch  affignment  fliould  be  legally 
made  under  the  infpe&ion  add  control  of  the  magiftratls, 
as  well  for  the  benefit  of  the  apprentice,  as  that  the  ori- 
ginal maftermay  be  discharged  from  his  dovenants ;  and 
that  it  was  fit  that  the  perfon  to  whom  fuch  affignment 
fliould  be  made,  and  alfo  the  apprentice,  (hoiild  be  fubje£t 
to  the  ordinary  jurifdidion  of  juftices  of  the  peace  with 
refped  to  matters  arid  parilh  apprentices  ;  requires  the 
affignment  of  the  apprentice  to  be  in  writing  in  the  form 
or  to  the  effect  there  mentioned,  with  the  affent  of  two 
juftices  under  their  hands;  by  which  it  was  evidently 
meant  to  exclude  any  other  mariner  of  affigning  an  ap- 
prentice. The  parties  therefore  to  this  inftrument,  which 
follows  the  old  form  of  an  indenture  of  apprenticefhip 
mnder  the  ft.  5  Elkt  c.  4.  and  not  tinder  the  ft.  43  Kite. 

Vol.  XL  H  *.a. 


9«  CASES  in  EASTER  TERM 

1809.  t-  *•  with  the  concurrence  of  the  pari(h  officers  and  ma- 

-  giftrates,  mud  be  taken  to  have  contemplated  an  entirely 

*tamft  different  apprenticelhip  from  that  under  which  the  ap- 

0f  *  prentice  was  bound  to  her  firft  matter;  which  cannot 

Ouhtowi.  now  beconvcrted  into  an  aflent  by  him  that  (he  fhould 

ferve  the  fecond  mailer  under  the  firft  indentures.  And  if 
this  attempt  be  countenanced,  it  will  enable  maftefs  to 
continue  to  make  a  traffic  of  their  parifli  apprentices  as 
before,  which  it  was  the  obje&  of  the  late  (latute  to  put 
an  end  to.  The  inftrument  in  queftion  was  no  continua- 
tion of  the  original  apprenticefhip,  but  formed  an  entirely 
new  engagement  which  neither  the  firft  matter  nor  the 
apprentice  was  competent  to  enter  into* 

Eajl,  contra,  infilled  that  the  queftion  mutt  be  confi- 
dered  the  fame  fince  the  a£t  of  the  32  G.  3.  as  it  was 
before  under  the  flat.  43  KHz.  c.  a.  It  was  equally  in* 
competent  to  the  firft  matter  to  whom  a  parifli  apprentice 
was  bound  under  the  ft.  43  Eliz.  legally  to  aflign  fuch 
apprentice  without  the  confent  of  the  parifh  officers,  par- 
ties to  the  binding,  as  it  is  now  under  the  flat,  of  G.  3. 
without  the  concurrence  of  the  magiftrates ;  and  without 
fuch  confent  and  concurrence  the  original  binding  re- 
mains in  full  force  under  the  one  ftatute  as  well  as  the 
other :  but  yet  it  has  been  decided  in  a  long  train  of 
cafes,  that  the  affignment  of  a  parifli  apprentice,  whether 
by  parol  or  in  writing,  though  void  under  the  flat,  of 
£ltzabetb>  as  made  without  the  concurrence  of  the  parifli 
officers,  is  yet  good  to  confer  a  fettlement  on  the  ap- 
prentice ferving  the  fecond  matter  in  another  pari(h>  on 
the  ground  of  the  particular  confent  of  the  firft  matter  to 
the  fervice  of  the  apprentice  with  the  feoond ;  which  in 
contemplation  of  law  is  to  be  kconfidcred  as  a  virtual 

4  fervice 
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fervice  of  the  firft  maftcr.     And  he  referred  particularly         tBog. 
to  the  cafea  of  Rex  v;  St.  George  Hanover  Square  (d),  Rex      ThcKllI|i 

V.  Tavijock  (b)f  Rex  v.  St.  Pctrox  (c),  Rex  v.  Clapham  {</).    ^     «£*inJ* 

J         v  '  w  r  v   /»    The  Inhabitants 

■nd  Cajlor  v.  >/iV/«  (e) ;  all  of  which  were  cafes  of  parifli  <>* 

apprentices  affigned  in  fatt,  but  without  proper  authori- 
ty! who  nevertheless  gained  fettlements  by  ferving  the 
inafterS  to  whom  they  were  fo  affigned,  as  ferving  then! 
by  the  confent  of  the  original  mailers ;  notwhhftanding 
the  fame  objection  in  fubftance  was  r aired  in  each  of 
thofe  cafes  as  here.  In  the  firft  of  thofe  cafes,  Lord 
Har divide %  who  at  firft  was  in  favour  of  the  obje£Uoi)) 
ultimately  concurred  in  overruling  it  *,  faying  that  the^ 
mud  take  the  apprentice  to  have  been  ferving  in  the 
other  parifh  upon  the  bufinefs  of  the  firft  matter,  fccauft 
he  confenied  to  fuch  fervice.  The  fame  principle  wad 
afled  upon,  and  for  the  fdme  reafon,  in  Rex  v.  Eqfi 
Bridgeford (f),  though  that  was  not  the  cafe  of  A  parifli 
apprentice.  And  in  Caflorv.  Aides  it  was  laid  down  moll 
diftin&ly,  that  though  the  apprentice  were  ndt  affignablej 
yet  the  aflignment  amounted  to  a  confent  between  the 
two  mailers,  that  the  child  fhould  ferve  the  latter :  "  Stf 
that  this  alignment  is  good  by  way  pf  covenant,  though 
it  be  not  an  affignment  td  pafs  an  In  te  re  ft."     This  mode  * 

of  gaining  a  fettlement  ft  and  s  Upon  the  flat.  3  W.  &  M\ 
r.  n.,  which  enads  that  "  if  any  per  fori  fhall  be  botind. 
an  apprentice  by  indenture,  and  inhabit  in  any  town  of 
t>ari(h,  Jucb  binding  and  inhabitation  fhall  be.  adjudged  4 
good  fettlement."  Now  here  there  is  a  binding  fubfift* 
ing  in  point  of  law  under  the  firft  indenture,  and  an  in* 
habitation  for  the  laft  40  days  of  the  apprentice  by  th<* 
tonfentin  fad  of  her  matter  in  the  pariih  of  Rennotk 

(m)  Murr.  $.  C  12.         (')  t&-  5?*-         (0  J**  Ui.        (d)  lb.  t«f. 
(t)  i  Bmtk.  68.  and  1  td.  Ray.  683.  (/)  Birr,  S.  C.  133. 

H  i  wnh 
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1809.  with  Smith.  Suck  confcnt  is  maaifeftly  exprefled  in  the 
inftrument  in  queftion,  which  in  its  tenor  is  no  more 
than  the  ordinary  form  of  an  indenture  of  apprenticeflrip* 


TJ*  Kin 


lababitaau  ^^  j^  \nettx£cncj  \Q   p0|St  0f   )aw   tQ  abfolvC  the    firfc 

Ciimowi.  mafter  from  his  legal  obligation  to  provide  for  his  ap- 
prentice, and  to  transfer  the  obligation  to  the  fecond, 
cannot  make  it  lefs  a  amftnt  in  faft  to  the  particular 
fcrvice,  which  it  was  the  very  objeft  of  the  inftru- 
ment  to  enforce  in  a  more  binding  form  than  by  mere 
parol. 

Lord  Ellemborough  C.  J.  This  inftrument  pur- 
ports to  be  a  new  and  original  binding  of  an  apprentice 
by  indenture  by  Ponsford  to  Smith:  it  does  not  recog- 
nize  or  refer  to  the  original  indenture  of  apprenticefliip 
as  being  an  affignment  of  the  apprentice  under  that  in* 
denture  $  nor  does  Ponsford  thereby  afiume  to  have 
any  right  to  affent  to  the  apprentice  ferving  another 
mafter  under  any  former  indenture;  but  only  to  bind 
her  de  novo.  How  then  can  I  fay  that  this  was  a  coo- 
fent  on  his  part  that  (he  (hould  ferve  Smith  as  a  continua- 
tion of  the  relation  of  apprenticelhip  which  {be  had  con- 
traded  before  with  him,  Ponsford*  This  would  be  to 
<  intend  a  confent  contrary  to  what  appears  upon  the  face 
of  the  inftrument  to  have  been  the  intention  of  the  con- 
trading  parties.  I  (hould  be  forry  to  overturn  the  de- 
cided cafes ;  but  it  appears  to  me  that  this  is  diftinguifh- 
able  from  them ;  and  that  there  is  ao  cafe  where  the 
Irft  mafter  affc&ed  to  bind  his  apprentice  to  another  dc 
•  novo  by  an  original  indenture,  in  which  his  confent  ty>  a 
fervice  as  under  the  former  binding  has  been  inferred : 
and  therefore,  without  difturbing  thofe  cafes,  but  leav- 
ing them  as  we  find  them,  I  do  not  think  that  this  in- 
ftrument 
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ftrument  proved  the  confent  of  Pons  ford  to  the  fenrice  1809. 

with  Smith  under  the  original  binding.  " 

6                      5  TheKi«« 


Grose  J.  aflcnted.  The  inhabits 

of 


Le  Blanc  J.  The  leaning  of  the  former  decifions 
was  to  fupport  every  cafe  of  fettlement  by  implying  the 
aflent  of  the  firft  mailer  to  the  fenrice  with  the  fubfe- 
quent  mafter ;  but  then  it  mud  be  a  confent  to  a  fenrice 
with  the  new  mafter  under  a  recognition  of  the  original 
binding ;  and  there  is  no  cafe  where  the  fettlement  hag 
been  held  to  be  gained  under  an  entirely  new  binding 
by  an  indenture  of  apprenticefhip :  and  if  we  were  to 
hold  this  to  be  fufficient,  it  would  be  carrying  the 
do&rine  of  conftruAive  aflent  to  a  fenrice  under  the 
original  binding  further  than  any  of  the  former  cafes. 

Batley  J.  In  this  cafe  the  apprentice  never  under- 
took to  fenre  the  fecond  mailer  upon  the  terms  of  the 
original  indenture  of  apprenticefliip  to  the  firft  mafter, 
nor  did  the  firft  mafter  confent  to  any  fuch  fenrice. 

Orders  confirmed. 


Chustowk. 


Harmar  againft  Pjlayne  and  Another.  «** 

AfrU  aSth. 

HTHE  following  cafe  was  ftated  for  the  opinion  of  this  one  ha*inc  <s- 
Court  by  the  Lord  Chancellor.     By  letters  patent  §^fj^aK 
of  the  20th  of  March  1787,  the  King  granted  to  John  ™£°^™'' 

which  he  du  / 
ioroUed  a  {pacification*  afterwards  obtained  another  patent  for  certain  impnvememtt  in  ' " 
fad  machine,  in  which  the  grant  of  the  former  patent  was  recited ;  and  the  latter  patent  c<.<  - 
tamed  the  ufual  condition*  that  it  Jbould  be  void  if  the  patentee  did  nor,  within  one  mo.  r  >. 
inroll  a  fpecification  particularly  defritomr  and  ascertaining  the  nature  of  the  find  in+emthnt  „  J 
in  vfbtt  manner  the  foments  te  he  performed :  held  that  a  fpeafication  containing  a  tui  r.  ■  - 
fcription  of  the  whole  machine  fo  improved,  hut  not  diftinguiftiing  the  new  improved  ..;:z 
from  the  old  parts,  or  referring  to  the  former  fpeciftcaiioo,  othcrwife  thaa  as  the  fccoui!  - . 
tenjt  recited  the  firft,  was  a  performance  of  that  condition. 

H  3  Harmar 


,o*  CASES  m'EASTER  TERM 

1809.       Harmar  (the  plaintiff)  for  14  years  the  fole  privilege  of 
making  ufing- and  vending  a  certain  machine  by  him  in- 


againft        vented  for  raiting  a  (ha^g  on  all  forts  of  woollen  cloths,  and 


Player. 


cropping  or  (hearing  them,  which  together  come  under 
the  defcription  of  drc fling  woollen  cloths,  and  alfo  for 
propping  and  (hearing  of  fuftians  ;  with/the  ufual  provifo 
or  condition  for  avoiding  the  patent  on  failure  of  Enrolling 
a  fpecification.  In  purfuance  of  this  provifo  Harmar  duly 
Enrolled  a  fpecification  of  the  faid  invention,  with  draw, 
Jngs  of  the  machine  in  the  margin  thereof.  On  the  29th 
of  Man b  1794  his  majefty  granted  another  patent  to 
Harmar^  whereby,  after  reciting  that  Harmar  had  ob- 
tained letters  patent  of  the  20th  of  March  1787,  autho* 
rising  him  to  make,  ufe,  and  vend  his  invention  of  a  ma- 
chine for  raifing  a  (frag  on  all  forts  of  woollen  cloths, 
$cc,  for  (4  years;  $nd  further,  that  he  had  invented  con- 
siderable improvements  in  the  faid  machine,  for  which 
improvements  in  the  (aid  machine  he  prayed  his  majefty  '3 
tetters  patent  for  the  excluGve  enjoyment  thereof  for 
J4  years,  purfuant  to  the  ftatute  j  the  letters  patent 
therefore  granted  to  him  the  fole  privilege  and  authority 
(o  make,  ufe,  and  vend  its  faid  invention }  and  have  the 
whole  profit  thereof.  The  letters  patent  alfo  contained 
a  provifo,  that  if  Harmar  (hould  not  particularly  defcribe 
$nd  afcertain  the  nature  of  the  faid  invention,  and  in 
what  manner  the  fame  was  to  be  performed,  by  an  in* 
ftrument  in  writing  under  his  band  and  feal,  and  caufc 
the  fame  to  be  inrolled  in  the  Coi^rt  of  Chancery  within 
pnc  calendar  month  next  and  immediately  after  the  date 
of  the  faid  letters  patent,  then  they  (hould  become  void. 
\n  purfuance  of  this  provifo  Harmar  did  in  due  time  inroll 
a  fpecification  in  Chancery,  with  drawings  of  the  machine 
\%  the  margin  thereof  j  the  introductory  part  of  which 

fpccifr* 
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fpecification  is  as  follows :  "  To  all,  &c.  I  John  Harmar        1 809. 

w  of  Sheffield,  fend  greeting.     Whereas  his  majefty  by         '        J 

Ha»ma» 
(<  his  letters  patent  dated  the  29th  of  March  in  the  34th  cgai»ji 

"  year  of  his  reign,  hath  granted  to  me  efpecial  licence  AT  * 

"  and  fole  privilege,  &c.  that  I,  my  executors,  &c.  and 
"  afligns,  at  all  times  during  the  term  of  years  therein 
"  cxprcfled  (hould  and  lawfully  might  make,  ufe,  and 
"  vend  the  machine  by  me  invented  and  found  out  for  raif» 
"  ing  a  (hag  on  all  forts  of  woollen  cloths,  &c.  (as  be- 
"  fore)  within  England,  &c. ;  and  that  I  (hould  enjoy  the 
lc  whole  profit  and  benefit,  &c.  of  the  faid  invention  for 
"  14  years  from  the  date  of  the  faid  letters  patent,  ac- 
*'  cording  to  the  ftatute,  &c.  And  whereas  in  the  faid 
**  letters  patent  there  is  a  provifo  or  condition,  that  if  I 
*'  John  Harmar  (hould  not  particularly  defcribe  and  afcer- 
u  tain  the  nature  of  the  faid  invention,  and  in  what  manner 
"  the  fame  is  to  be  performed \  by  an  inftrument  in  writing 
"  under  my  hand  and  feal,  and  caufe  the  fame  to  be  in- 
"  rolled  in  Chancery  within  one  calendar  month  next 
"  after  the  date  of  the  faid  letters  patent,  then  the  faid 
"  letters  patent,  &c.  (hould  become  void.*— Now  know 
lf  you,  that  in  obedience  to  the  faid  letters  patent,  and 
"  provifo,  &c.  I  John  Harmar  do  by  thefe  prefents  par- 
"  ticularly  defcribe  and  ascertain  the  nature  of  the  faid 
"  invention,  referring  to  the  drawings  in  the  margin  of 
"  thefe  prefents)  which  I  explain  as  follows."  The 
fpecification  then  proceeds  under  different  letters  of  the 
alphabet,  correfponding  with  fimilar  letters  on  the  draw- 
ing, to  fet  forth  a  full  defcription  of  the  whole  of  the 
machine :  and  the  fpecification  ends  with  thefe  words  | 
w  And  I  John  Harmar  do  hereby  declare  that  my  faid  in* 
l'  jentipn  is  intended  to  be  worked  in  the  manner  herein* 

H  4  «?  bcfQH 
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1809*  «  before  particularly  mentioned."  It  was  admitted  by 
v  the  defendants  that  the  improvements  for  which  the  fe- 

*t"*f  cond  patent  was  granted  are  included  in  the  general  de* 
fcription  of  the  fecond  or  improved  machine,  as  fet  forth 
in  the  fpecification  of  the  fecond  patent  i  and  that  the 
fecond  fpecification  does  contain  a  full  and  proper  defcrip- 
tion  of  the  whole  machine  in  its  improved  ftate*  But  the 
fecond  fpecification  does  not  in  any  manner  point  out  or 
defcribe  the  improvements  upon  the  former  machine  by 
any  verbal  description,  or  by  any  delineation  or  mark  in 
the  drawing ;  and  which  drawing  is  riot  a  representation 
of  the  improvements  alone >  but  of  the  whole  machine  in  its 
improved Jiate  i  nor  are  the  improvements  in  any  manner 
fubftantively  and  individually  explained  by  the  fecond 
*  fpecification ;  nor  is  the  machine  in  the  improved  ftate 
contradiftioguifhed  from  the  ftate  and  condition  of  it  un- 
der the  former  patent  by  any  explanation  whatever,  nof 
by  any  delineation  or  mark  in  the  drawing ;  but  what  the 
former  machine  was,  and  what  were  the  faid  improve* 
ments  thereupon,  are  ascertainable  and  appear  by  referring 
to  the  firft  fpecification  and  the  drawings  thereon,  and 
comparing  the  fecond  fpecification  and  the  drawings 
thereon  with  the  fame.  The  defendants  infilled  that  the 
fecond  fpecification  was  not  a  due  performance  of  the 
condition  of  the  fecond  patent :  and  the  queftion  there* 
fore  far  the  opinion  of  the  Court  was,  whether  the  pro- 
vifo  or  condition  in  the  letters  patent  of  the  29th  of 
Jfiarch  1 794  had  been  duly  performed  by  the  inrplment 
of  thk  faid  fpecification  thereof. 

Holroyd9  for  the  plaintiff,  contended  that  the  condition 
had  been  duly  performed.    The  patent,  and  the  fpecifi- 

•atioa 
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cation  referring  to  it,  are  to  be  conftrued  together  as  one        1609* 
inftrumeat,  as  in  Hornbl&wer  v.  Boulton  (a)t  and  the  fe-       — 

V     '  HAIMAt 

cond  patent  recite*  the  firft,  and  that  the  patentee  had       j*g*»ft 
invented  certain  improvements  in  the  former  patent  ma* 
chine,   for   which   improvements    another  patent  was 
prayed,  which  the  king  grants.    The  firft  patent  and 
fpecification  being  inroUcd,  the  public  mud  be  taken  to 
know  their  contents  >  or  at  leaft  the  fecond  patent,  by 
referring  to  the  firft,  dire&s  the  party  to  the  fource  from 
whence  that  information  may  be  obtained  in  the  manner 
required  by  law.    The  very  nature  of  the  fecond  patent, 
which  is  for  improvements  in  a  machine  for  which  a  for- 
mer patent  had  been  granted,  points  to  fuch  former  psu- 
lent  and  the  fpecification  annexed :  there  need  not  be  an 
cxprefs  reference :  and  by  comparing  the  two  patents 
and  fpecifications  together,  the  party  feeking  for  informa- 
tion,  as  to  what  he  may  lawfully  make  without  the  licence 
of  the  patentee,  muft  neceflarily  fee  for  what  particular 
parts  of  the  improved  machine  the  fecond  patent  was 
granted  ;  and  the  patentee  was  not  bound  to  ftate  in  his 
iecond  fpecification  that  which  he  had  before  ftated 
Separately  in  his  firft,  and  which  the  fubje&  was  bound 
to  know,    A  fpecification  need  not  contain  every  thing 
at  length  relating  to  the  fobjeft-matter,  but  may  refer  to 
other  public  inftrumeats,  or  to  general  fources  of  know* 
ledge,  which  every  perfon  of  reasonable  fkill  and  infor- 
mation oq  the  fubjeA  may  fairly  be  prefumed  to  know. 
There  is  a  conftant  reference  in  thefe  inftrumeats  to 
drawings  which  accompany  them,  and  without  which 
the  defcription  of  the  particular  invention  would  not  be 
intelligible.    [Lord  EUenborough  C.  J.  aflced  whether  it 
irere  meant  to  be  contended  that  a  fpecification  might 

(#)  S  Ttrm  jty.  95. 
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1809*  refer  to  fuch  and  fuch  articles  in  Chambers'*  Di£Honary 
HaTm"         ^or  a  defcription  °f  one  pa**  °f  a  machine)  and  to  certain 

mgmnf  other  defcriptions  in  other  books  for  other  parts,  and  fo 
on  $  which  would  lead  to  great  inconvenience,  and  make 
the  new  invented  parts  defcribed  wholly  unintelligible  to 
thofe  who  were  not  furnifhed  with  thofe  works ;  when 
the  obje£k  of  requiring  a  fpecification  to  be  inrolled 
feemed  to  be  to  enable  perfons  of  reafonable  intelligence 
and  (kill  in  the  fubjeft- matter  to  tell  from  the  infpe&ion 
of  the  fpecification  itfelf  what  the  invention  was  for 
which  the  patent  was  granted,  and  how  it  was  to  be 
executed.]  The  public  mud  take  notice  at  their  peril  of 
all  patents  on  record,  and  the  lafl  of  them  to  which  the 
fpecification  in  queftion  belongs  refers  to  the  other.    No 

*  perfon  can  be  milled  by  the  fpecification  of  a  patent  for 

an  improved  machine  defcribing  the  whole  machine  fi 
improved  $  it  is  even  more  convenient  than  merely  dating 
what  the  improvements  are ;  which  would  be  a  literal 
compliance  with  the  condition,  bat  far  lefs  intelligible  ; 
for  fuch  a  bare  method  of  defcribing  the  new  invention 
would  require  a  much  higher  degree  of  knowledge  and 
memory  of  the  fubje£t- matter,  and  of  every  former  pa* 
tent,  than  this  which  defcribes  the  whole  combination  of 
new  and  old  parts,  forming  the  entire  improved  machine. 
The  patentee  has  only  an  exclufive  right  to  the  whole 
combination  {ox  which  his  patent  is  granted,  and  the  ufe  of 
particular  parts  only  is  no  breach  of  his  rights :  the  de- 
scription therefore  of  the  particular  improvements,  dif- 
tinft  from  the  parts  in  general  ufe  before,  would  be  ufe- 
lefs  to  all,  and  lefs  intelligible  to  many .  Patents  were 
formerly  confidered  as  injurious  monopolies,  and  were 
therefore  conftrucd  by  the  Courts  with  great  ftriflnefs; 
but  now  when  a  more  liberal  and  juft  view  of  the  fubje£fc 

prevails* 
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prevails,  they  arc  properly  confidered  as  highly  advan*         1809, 
tageous  to  the  public,  by  holding  out  an  encouragement  ' 

llAIMAK 

to  ingenious  men  to  dilclofc  their  inventions ;  and  Lord         *g*inft 
Eldon%  when  prefiding  in  C.  2?.,  faid,  in  a  cafe  of  Cart-  A      ' 

iprighty.  Arnotty  in  Eafar  term  1800,  in  that  court,  that 
they  were  to  be  confidered  as  bargains  between  the  in- 
ventors and  the  public,  to  be  judged  of  on  the  principle 
of  keeping  good  faith  by  making  a  fair  difclofure  of  th{ 
invention,  and  10  be  conftnied  as  other  bargains* 

Lord  Ellenborouqh  C.  J.  The  difficulty  which 
prefi~s  mod  is,  whether  this  mode  of  making  the  fpecifi* 
cation  be  not  calculated  to  mill  cad  a  perfon  looking  a$ 
it,  and  induce  him  to  fuppofe  that  the  term  for  which  tho 
patent  is  granted  nuy  extend  to  preclude  the  imitation 
pf  other  parts  of  the  machine  than  thofe  for  which  tho 
new  patent  is  granted,  when  he  can  only  tell  by  com* 
paring  it  with  fome  other  patent  what  are  the  new  and 
what  are  the  old  parts ;  and  if  this  may  be  done  by  re- 
ference to  one,  why  not  by  reference  to  many  other 
patents,  fo  as  to  render  the  inveftigation  very  complicated, 
It  may  not  be  neceflary  indeed,  in  dating  a  fpeciBcation 
of  a  patent  for  an  improvement,  to  ftate  precifely  all  the 
former  known  parts  of  the  machine,  and  then  to  apply  to 
thofe  the  improvement}  but  on  many  occaGons  it  may 
be  fufficient  to  refer  generally  to  them*  As  in  the  in? 
ftance  of  a  common  watch ;  it  may  be  fufficient  for  the 
patentee  tq  fay— tal^e  a  common  watch  and  add  or  alter 
fuch  and  fuch  parts;  defcribing  them,  And  when  Lord 
Mansfield  faid  (a)  that  the  meaning  of  the  fpecification 
was  that  others  might  be  taught  t#  do  the  thing  for  which 

(4)  LUrdet  v.Jdmfia,  Sittings  at  Wtfmnfitr  ziwSiUry  1778,  Bath 

the 
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1809.        the  patent  was  granted,  it  maft  be  understood  to  enable 
"        perfons  of  reafonably  competent  (kill  in  fuch  matters  to 
*g**P         make  it ;  for  no  fort  of  fpecification  would  probably 
enable  a  ploughman,  utterly  ignorant  of  the  whole  artt 
to  make  a  watch, 

Wetherell,  contra.  The  provifo  in  the  fecond  patent 
is  expreft,  that  the  patentee  (hall  "particularly  defcribe 
and  a/certain  the  nature  of  the  faid  invention  (i.  e.  tie  im+ 
provements),  and  in  what  manner  the  fame  was  to  be  per* 
formed,"  &c. :  if  that  condition  be  not  performed,  the 
patent  is  declared  void*  Now  it  is  not  pretended  that 
the  improvements  of  the  machine,  for  which  alone  the 
fecond  patent  was  granted,  are  particularly  defcribed  and 
etfeertained  in  the  fpecification,  but  die  whole  machine, 
including  indeed  thofe  improvements,  is  fo  defcribed, 
without  ascertaining  the  newly  invented  parts.  But  the 
patent  was  not  for  the  whole  machine,  but  for  a  part  only : 
fo  that  no  perfon  looking  only  to  the  fecond  fpecification, 
or  to  that  and  the  patent  to  which  it  appertained,  could 
inform  himfelf  for  what  parts  of  the  machine  that  pa* 
tent  was  granted :  and  that  knowledge  can  only  be  ac« 
quired  by  looking  to  both  the  patents  and  fpecification*. 
Unlefs  the  alteration  of  or  addition  to  an  old  machine  be 
bonft  fide  an  improvement  and  ufeful  (a)  to  the  public^ 
the  crown  cannot  grant  a  patent  for  it;  and  therefore  it 
(hould  appear  upon  the  face  of  the  inftrument  itfelf  what 
the  improvement  is.  Mr.  Juftice  Butter,  in  the  cafe  of 
The  King  v.  Arhwight  (£),  lays  down  certain  rules  for 
the  conftiuQion  of  patents,  under  the  3d  and  4th  of 
which  the  obje&ions  to  this  patent  range — "  3dly,  If  the 

(*)  Vide  EwlL  JV.  P.  [77],  */.  4.  Rtfe  the  4th. 
(*)  Sittings  *mpwu#er  after  Trimtoy  i?t$.  D. 
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fpecification  be  in  any  part  of  (t  materially  falfe  or  dc-  1 809* 
fc£kive,"  the  patent  is  void.  c<  4tkly,  The  patent  muft  %T^A 
not  be  more  extenfive  than  the  invention:  therefore  if  _*za'l«P 
the  invention  confift  in  an  addition  or  improvement  only, 
and  the  patent  be  for  the  whole  machine  or  manufacture, 
it  is  void  (a)"  Now  here  the  fpecification  is  materially 
defe&ive,  in  not  ascertaining  how  much  of  the  whole 
machine  defcribed  is  the  new  invention:  and  though 
the  plaintiff  has  not  taken  out  this  patent  for  the  whole 
machine,  yet  having  obtained  his  patent  for  the  improve- 
ment of  the  machine,  he  has  not  made  a  fpecification  of 
that  improvement,  as  he  was  bound  by  the  condition  of 
the  grant  to  do ;  but  has  made  a  fpecification  larger  than 
the  patent,  upon  the  face  of  which  the  particular  im« 
provements  cannot  be  ascertained.  In  Turner  v.  Win* 
tar  (b)  it  was  held  that  if  the  fpecification  were  ambigu- 

(a)  For  thit  litter  is  cited,  (among  other  cafes,  in  which  it  was  fo  ruled 
by  Lord  Mantjield,)  the  cafe  of  The  King  v.  Elfit  Sitting!  at  Wefivmfer 
after  Mkbatluuu  2785,  cor.  BulUr  J.  The  patent  there  was  for  a  new 
InTtntcd  manufacture  of  lace,  called  French,  otberwife  Ground  Lace* 
The  fpecification  went  generally  to  the  invention  of  mixing  filk  and  cot- 
ton thread  upon  the  frame.  On  the  part  of  the  profecution,  it  waa 
clearly  (hewn  that,  prior,  to  the  patent,  filk  and  cotton  thread  had  been 
ofed  together  and  intermixed  upon  the  fame  frame 5  and  the  defendant'* 
counftrl  acknowledged  the  fad ;  but  faid  he  could  prove  clearly  that  the 
Conner  method  of  ufing  the  filk  and  cotton  thread  was  quite  inadequate 
to  the  purpofe  of  making  lace  on  account  of  its  coarfcneft,  and  that  the , 
defendant  alone  had  invented  the  method  of  intermingling  tbem,  fo  as 
to  unite  ftrcngih  with  finenefs.  But  per  Buller  J.  It  will  be  to  no  pur- 
pofe. The  patent  claim*  the  exclofive  liberty  of  making  lace  compofed 
of- filk  and  cotton  thread  mixed  j  not  of  any  particular  mode  of  mixing 
it :  and  therefore,  as  it  has  been  clearly  proved  and  admitted  that  filk 
and  cotton  thread  were  before  mixed  on  the  fame  frame  for  lace  in  fome 
mode  or  other,  the  patent  is  clearly  void,  and  the  jury  muft  find  for  the 
crown.    Vcrdift  accordingly. 

(J)  1 3V»  &tf.  6«a# 

15  OOf, 


Flaym. 


U6  Oases  w  e aster  term 

1809.  oils*  or  gave  directions  which  tended  td  mifl-ad  th6 
public,  it  avoided  the  patent.     It  is  not  enough  then  that 

*g*i»J*  perfons  of  great  flcill  and  experience  may  be  able  tp  find 
out  the  invention  frdm  the  Specification ;  but  it  fliould 
be  plainly  dated,  fo  that  a  perfon  of  rrafonable  know- 
ledge and  experience  upon  the  Subje&  may  immediately 
be  made  acquainted  with  the  invention.  The  fpecifica- 
tion ought  to  inform  the  public  what  the  thing  is  for 
Which  the  patent  is  granted,  and  how  it  is  to  be  made* 
and  not  merely  inform  them  where  elfe  that  information 
is  to  be  acquired ;  for  that  is  ndt  a  compliance  with  the 
condition.  No  perfon  applying  to  the  fpecification  of 
-one  patent  is  bound  to  know  that  another  has  been 
granted*  If  inquirybe  neceffary  to  be  made  fot  fa£ls  dehors 
the  inftrument  itfelf,  it  is  difficult  to  fay  where  the  line 
is  to  be  drawn  :  references  may  as  well  be  made  to  die* 
tionaries  of  arts  and  Sciences,  philosophical  tranfadions* 
&c.  as  to  other  patents  and  Specifications  i  the  patentee 
is  not  to  throw  on  the  party  inquiring  the  trouble  and 
expence  and  lofs  of  time  of  acquiring  the  knowledge  of 
his  invention  by  inveftigation  and  compafifon.  The  ge- 
nerality of  the  whole  defcription  may  render-  it  as  am- 
biguous and  difficult  to  be  underftood,  as  the  too  great 
generality  of  the  particular  terms  in  Turner  v.  Winter  didj 
The  public  may  well  imagine  frdm  this  Specification: 
that  the  plaintiff  had  a  patent  for  the  whole  machine* 

# 

when  in  truth  it  was  only  for  a  part  of  it.  It  may  bt 
doubtful  whether  a  direcl  reference  to  the  former  fpecU 
flcatidn  would  have  Sufficed ;  but  here  there  is  no  Such 
Reference ;  but  the  two  inftruments  are  endeavoured  to* 
be  connected  through  the  intervention  of  the  Second  and 
firft  patents.  If  there  were  a  Sue ce (Eon  of  patents  for 
Several  improvements)  ending  at  different  periods,  it 

might 
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might  be  extremely  difficult  for  a  perfon  to  colle&  from  -      1809. 
fpecifications  of  this  kind  the  periods  when  the  feveral        — 

Hakmak 

inventions  would  be  open  to  the  public.  But  the  true  _«g*«/ 
fenfe  of  the  condition  is  to  give  the  public  direft  and 
complete  information  of  the  manner  of  executing  the 
invention)  without  further  fearch  or  trouble.  [Lt Blanc]. 
There  lies  the  difficulty  ;  for  fuppofe  the  fpecification  had 
merely  described  the  improvement8»fuch^s  the  addition  ofa 
crank  or  a  fcrcw  to  fuch  or  fuch  apart;  muft  not  the  party 
(till  have  referred  to  the  original  fpecification,  or  at  lead 
have  brought  a  full  knowledge  tf  it  with  him!  before  he 
could  underftand  truly  how  to  adapt  the  new  parts,  de* 
fcribed  to  the  old  machine  ?]  Admitting  that  there  may 
be  fome  difficulty  in  fatisfying  the  obje£t  of  the  fpecifi- 
cation by  a  mere  defcription  of  thft  new  parts  to  be  added 
to  the  old  machine,  the  patentee  would  be  bound  to  (late 
fo  much  of  the  original  fpecification  as  would  make  his 
defcription  of  the  improvement  intelligible  ;  and  perhaps 
the  better  and  fafer  way  would  be  to  ftate  the  whole, 
and  then  to  mark  by  references  the  new  parts ;  but  in 
whatever  way  it  be  done,  the  public  fliould  be  able  to 
afcertain  at  once,  without  looking  to  any  other  inftru- 
mentSj  which  are  the  new  parts  for  which  the  patent  is 
granted ;  and  no  ob/e&ion  could  be  made  to  any  furpluf- 
age  of  explanation,  provided  it  was  not  given  in  a  manner 
to  confound  the  inquirer  as  to  the  new  invention. 

Holroyd,  in  reply,  faid,  that  if  references  to  other  in* 
fttuments  were  made  in  fuch  a  manner  as  to  obfeure  the 
fubje£t  and  confound  the  inquirer,  that  would  avoid'  the 
patent:  but  fo  far  as  the  public  are  interefted  in  having 
ft  perfpUuoui  defcription  of  the  machine  in  its  moft  im- 
proved 


*i*  CASES  in  EASTER  T&Rti 

1809,       proved  date,  it  cannot  be  done  more  effc&ually  than  6/ 
-  defcribing  the  entire  improved  machine ;  and  thofe  who* 

XI  ARM  A  V  _^, 

«j<w^  .  are  intcrcfted  in  difcriminating  between  the  old  and  new 
parts  can  hare  no  difficulty  in  doing  fo  by  comparing  the 
two  fpecifications ;  the  latter  of  which,  through  the  me' 
dium  of  the  patent,  having  exprefs  reference  to  the  for* 
mer  one ;  and  every  perfon  being  bound  at  bis  peril  to* 
notice  thefe  inrolments*  and  being  liable  to  an  a&ion  for 
infringing  the  patent,  without  having  perfonal  notice  of 
it.  Admitting,  therefore,  that  a  patentee  cannot  refer  an 
inquirer  to  books  or  other  writings,  which  he  may  or 
may  not  be  able  to  obtain,  or  can  only  obtain  by  paying 
for  it,  or  by  the  indulgence  of  another  \  yet  here  he  is 
feferred  to  a  public  fource  of  information  appropriated  to 
this  exprefs  purpofe,  which  the  patentee  himfclf  has 
afforded,  and  which  the  other  has  a  right  to  have. 
[BoyUy  J.  Suppofe  the  former  patent  and  fpecificatioH 
to  be  loft  by  accident  j  how  is  the  public  to  know  from 
the  fpccification  of  the  fecond  patent  how  much  of  the 
whole  improved .  machine  they  may  ufe  ?}  The  law 
prefumes  that  all  records  will  be  properly  preferred. 
The  fame  difficulty,  however,  would  occur  if  a  drawing 
annexed  to  the  fpccification  in  qucftion  were  loft  1  and 
indeed  in  the  cafe  put,  there  would  be  an  advantage  to 
the  public  in  tins  mode  of  fpccification  more  than  fuffi- 
cient  to  counterbalance  the  lofs  of  the  particular  infor- 
mation, as  thereby  the  knowledge  of  the  whole  improved 
invention  would  be  preferred.  The  greater  difficulty 
would  be  thrown  upon  the  patentee  himfelf  in  (hewing 
what  the  precife  improvement  was,  in  an  a£tion  for  the 
infringement  of  his  patent ;  his  claim  of  monopoly  being 
confined  to  the  whole  combiaatio*  defcribed.    As  to  the 

labour 
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labour  or  difficulty  of  comparing  the  fecond  with  the  firft        1809. 
fpecification,  in  order  to  find  out  the  invention,  fome 

.  .  Haimak 

labour  and  difficulty  of  this  fort  mud  always  occur  where  _*£««/ 
drawings  are  referred  to  annexed  to  the  fpecification  ; 
they  mud  be  read  and  compared  together,  and  the  party 
mull  bring  his  general  Scientific  or  mechanical  know- 
ledge, and  perhaps  other  general  information,  to  bear 
upon  the  fubjeft.  If  the  firft  fpecification  had  been 
actually  recited  in  the  fecond,  there  mult  have  been  the 
fame  labour  of  comparifon  as  in  this  cafe  :  the  only  dif- 
ference here  is,  that  the  party  muft  refer  to  another 
parchment  on  record. 

Lord  Ellenborough  C.  J.  I  own  I  was  difpofed  to 
think  that  it  was  a  departure  from  the  terms  of  the  pro- 
vifo  for  the  patentee  merely  to  tell  the  inquirer,  who 
came  to  confult  the  fpecification,  how  he  might  learn 
what  the  invention  was,  inftead  of  giving  him  that  in* 
formation  direftly.  But  I  feel  imprefied  by  the  obferva; 
tion'of  my  Brother  Le  Blanc >  that  the  trouble  and  labour 
of  referring  to  -and  comparing  the  former  fpecification 
with  the  latter  would  be  fully  as  great  if  the  patentee 
only  defcribed  in  this  the  precife  improvements  upon  the 
former  machine.  Reference  muft  indeed  often  be  nc- 
ceflarily  made  in  thefe  cafes  to  matters  of  general  fcience, 
or  the  party  muft  carry  a  reafonable  knowledge  of  the 
fubjeft-matter  with  him,  in  order  clearly  to  comprehend 
fpecifications  of  this  nature,  though  fairly  intended  to  be 
made.  We  will,  however,  confider  of  the  cafe,  and 
certify  our  opinion. 

The  Court  afterwards  certified  to  the  Lord  Chancellor, 
that  they  had  heard  the  cafe  argued  by  oounfcl,  and  were 
Vol.  XL  I  of 
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1809.        of  opinion,  that  the  provifo  or  condition  in  the  letter! 
patent,  bearing  date  the  29th  of  March  1 794,  had  been 

JlAlMAl  f 

mgmnjk        performed  by  the  Inroiment  of  the  fpecification  thereof 
fet  forth  in  the  cafe. 

(Signed)  .  Ellenborough. 

N.  Grose. 
S.  Le  Blanc. 

J.  BATLtT. 


to*j"xL  Esdaile    and    Others   againjl   Sowerby  and 

Meller. 

teSfof?  bill"  ASSUMPSIT  by  the  plaintiffs,  as  indorfees,  againft  the 

of  exchange  had  defendants,  as  indorfers  of  a  bill  of  exchange  dated 

full  knowledge  o     - 

of  the  bank-  the  1 8th  of  November  1807,  drawn  at  three  months  date 

ruptcy  of  the 

drawer  and  of  by  Ckeetham  upon  Hill  for  200/.,  payable  to  the  defend- 
ed the  acceptor,  ants'  order,  and  by  them  indorfed  to  the  plaintiff*,  and  ac- 
thc  tiiM  when  cePtcd  by  Hill,  payable  at  the  banking-houfe  of  Were% 

ihuCef  "n^wn '  Bruc€  and  Co-  in  £«"*»•     &**>  the  general  iffue.     At 

a  day  after  no-  the  triai  at  Guildhall  the  jury  found  a  vcrdid  for  the 

tice  might  (but  J      ' 

for  a  miihke  of  plaintiff,  fubie&  to  the  opinion  of  the  Court  on  this  cafe* 

the  holders)  in  !             .                                . 

dac  courfe  have  Cbeethatnf  the  drawer,  being  refident  at  Manchejhr, 

from  the  bold-  drew  the  bill  in  queftion  upon  Hill  the  acceptor,  who  was 

cated°^chUtneir  n*s  c^er^  or  agcnt  resident  in  London  for  the  purpofe  of 

?hc°bankertln  fcUing  goods  for  him,  but  carried  on  no  bufinefs  on  his 

wiw^he  Whld  own  account»  Dor  had  he  any  property  of  his  own.     The 

before  difcount-  defendants  got  the  bill  discounted  by  Mofi9  Dale,  and 

ed  the  bill,  and  *                                                .          . 

who  had  tranf-  Rogers,  bankers  in  Liverpool y  who  remitted  it  to  the  plain- 
holders  in  Lm-  tiffs  their  town  bankers,  who  gave  them  credit  for  it  in 
^VifPVnfetdid  account.  The  bill  was  regularly  prefented  for  payment 
with  fuch  hold.  at  thc  houfe  of  Wef    B        an(J  Co#  on  Saturday  the  20th 

era'  giving  notice  *                                                     *                 ^ 

ofthcdiftionour  0f  February  when  it  became  due,  but  was  difljonourcd. 

in  due  time  to  , 

tht  indorfcri,  01                                                        Whca 
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When  Cheetham  gave  the  bill  to  the  defendants  he  owed         1809. 
them  above  200/.     Hill  had  effe£U  of  Cheetham  in  his  J 

hands  at  that  time  and  afterwards,  but  not  when  the  bill  a^ainft 
became  due.  Cheethdm  (topped  payment  6n  the  24th  of 
January ;  became  bankrupt  before  the  bill  was  due;  and 
was  in  the  Gazette  as  a  bankrupt  on  the  26th  of  February* 
He  acquainted  the  defendants  with  his  fituation  at  the 
time  of  his  (lopping  payment,  and  told  them  that  any 
paper  which  became  due  after  that  time  would  not  be 
paid.  They  alfo  knew  that  Hill  had  no  funds  when  the 
bill  in  queftion  was  running  but  what  Cheetham  furniftied 
him  with.  Cheetham  on  the  14th  of  January  gave  thetri 
fome  other  paper  to  cover  outftanding  bills,  and  told 
them  at  the  fame  time  that  the  bill  in  queftion  would  not 
be  paid.  The  other  paper  which  was  then  delivered  to 
the  defendants  turned  out  wholly  unpioduQive.  The 
plaintiffs  fent  back  the  bill  in  queftion  from  London  bf 
the  pod  on  Monday  the  1 2d  of  February,  but  by  miftake 
fent  it  to  the  bank  at  Birmingham  inftead  of  to  Mofi, 
Dale  and  Rogers  at  Liverpool.  The  bill  was  returned  by 
the  Birmingham  bank  to  the  plaintiffs  in  London  on  the 
25th,  when  they  remitted  it  by  the  fame  poft  to  Mofs% 
Dale  and  Rogers  at  Liverpool ,  where  it  Was  deceived  by 
them  upon  the  27th,  and  immediately  fent  to  the  defend- 
ants, who  refufed  payment.  The  defendant  Meller  called 
on  Mofs  Dale  and  Rogers  on  the  morning  of  the  25th  of 
February^  and  afked  if  the  bill  were  returned ;  and  on  being 
told  that  it  was  not*  Meller  faid,  "  Gentlemen,  I  think 
•f  it  neceflary  to  give  you  notice  that  I  (hall  hold  the 
11  parties  refponGble  for  this  bill  wherever  the  negleft 
"  lies."  Mofs  faid,  "  You  know  the  drawer  and  ac- 
*•  ceptor  are  infolvent,  and  therefore  I  beg  you  will  take 
91  fuch  ftepa  as  if  the  bill  had  been  returned  regularly." 

I  2  And 
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And  upon  Mofs  aflcing  if  it  were  poffible  the  bill  could 

hue  been  paid,  and  expreffing  his  furprise  that  it  had 

*iai*ft        not  been  returned,  Miller  anfwered,  *'  It  is  impoffible 

Sow  m  a  v. 

M  the  bUl  can  be  paid,  as  both  the  drawer  and  acceptor 
M  are  infolvent,  and  bills  of  the  fame  parties  have  been 
H  dUhonoured,  and  therefore  it  is  impoffible  the  bill  can 
"  be  paid/*  If  the  bill  had  been  Cent  back  to  Mofs 
Dale  and  Rogers  on  Monday  the  2  2d  of  February  %  it  would 
have  reached  them  on  Wednefdaio  morning  the  24th, 
twenty-four  hours  earlier  than  Meller  made  the  above 
application.  Mofs  Dale  and  Rogers  held  the  plaintiffs 
to  be  refponfible  for  the  bill  to  them  \  the  negle&,  if  any, 
being  in  the  plaintiffs,  and  not  in  the  houfe  of  Mofs  and 
Co.  The  queftion  for  the  opinion  of  the  Court  was, 
whether  under  the  above  circumftances  the  plaintiffs  were 
entitled  to  recover .  If  fo,  the  verdift  was  to  ftand  ;  if 
not,  then  a  nonfuit  was  to  be  entered. 

LawSf  for  the  plaintiffs,  faid  that  the  queftion 
meant  to  be  agitated  was  whether  knowledge  in  the  de- 
fendants of  the  infolvency  of  the  drawer  and  acceptor  of 
the  bill,  and  that  it  mud  have  been  dUhonoured  at  the 
time  when  it  became  due,  were  equivalent  to  aftual  notice 
given  to  them  of  fuch  di (honour  by  the  holders  of  the 
bill :  but  there  were  feveral  cafes  (a)  upon  the  fubje& 
in  which  the  want  of  notice  was  held  fatal ',  though  this, 
he  faid,  went  further  than  any  of  them ;  for  not  only  no 
prejudice  had  arifen  to  the  defendants  from  want  of  the 
ufual  notice ;  Cheetham  the  drawer  having  given  them 

(«)  Vide  Staples  v.  Otius,  1  Efp.  N.  P.  Caf.  333.  Nkholfm  v.  Gtm~ 
ttit,  ft  H.  Bloc.  609  Whitfitld  v.  Ssvafe,  %  J?*/!  &  Full  *n.9  and  Clegf 
v.  Cettn,  3  Bof.  and  Pull.  139.  And  fee  R*Jfil  V,  l^gitaft%  D*gl.  515% 
and  Weningunv.  Furbor%  %  Eafl,  145* 

*  notice 
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notice  of  his  infolvency  before  the  bill  was  duc9  and  the  1809. 
acceptor  being  known  to  them  to  be  a  mere  man  of  ftraw;  — - — 
but  the  defendants  had  declared  their  knowledge  of  all  agorf 
.  thefe  fatts  to  the  plaintiffs'  agents  at  Liverpool  on  the  day 
after  the  very  earlieft  intelligence  of  the  a&ual  dtfhonour 
of  the  bill  could  have  reached  them  by  a  regular  notice, 
which  was  only  delayed  by  accident:  and  this  communi- 
cation he  contended  was  a  difpenfation  of  any  other 
notice/ 

Pari  contra  was  (topped  by  the  Court. 

Lord  Ellenborough  C.  J.  It  is  too  late  now  to  cos- 
tend  that  the  infolvency  of  the  drawer  or  acceptor  dif- 
penfes  with  the  neceffity  of  a  demand  of  payment,  or  of 
notice  of  the  dishonour.  And  as  to  knowledge  of  the  dif- 
honour  by  the  perfon  to  be  charged  on  the  bill  being  equi- 
valent to  due  notice  of  it  given  to  him  by  the  holder,  the 
cafe  of  Nicholfin  v.  Gouthit  is  fo  decifive  an  authority 
againft  that  doctrine*  that  we  cannot  enter  again  into  the 
difcufBon  of  it, 

Ls  Blanc  J.  Ld.  Chief  Juftice  Eyre  was  much  dif- 
pofed  in  that  cafe  to  have  difpenfed  with  the  notice,  but 
found  himfelf  precluded  by  the  authorities. 

« 

Batlet  J.  It  was  faid  in  Tindal  v.  Brown  (a)  that 
notice  means  fomething  more  than  knowledge;  becaufe  k 
was  competent  to  the  holder  to  give  credit  to  the 
maker,  &c. 

J>ct  Curiam^  Poftea  to  the  Defendants* 

(tf)  1  Tltrm  /?«/►.  169.  * 
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Tuefiay,  Hall  atainli  Odber. 

Evidence itftn    HpHE  plaintiff  declared  in  Hilary  term  1808  upon  a 

account  ftatcd,      J.  *  ,  # 

whereby  the  d#-  judgment  obtained  by  him  againft  the  defendant,  in 

fendant  admip*  _.  _  _  , 

ted  a  certain       {he  court  of  King  •  Bench  at  Quebec  in  Lower  Canada,  in 

the  pUintiff,  i t    February  1807,  for  8096&  15/.  8|</.  with  intercft  at  5/, 

Kcc^r?^'  percent,  firom  the  31ft  of  QBober  1805.    There  wcr« 

Itom^  by**  al^°  couoti  for  V***  foW  and  Slivered,  for  intereft,  for 
evidence  of  %     money  lent*  paid,  bad  and  received,  and  on  an  account 

foreign  judf  -  *  * 

mem  recovered  ft  a  ted.  The  defendant  pleaded  the  general  iflue ;  and  at 
for  the  fame  the  trial  before  Lord  ElUnborough  C.  J.  at  Guildhall  after 
% >£L**for  laft  trinity  term  a  verdia  was  found  for  the  plaintiff  for 

eVebTe^te'de^  9X93'«  l2s*  8W-»  fubJcft  to  ^c  option  of  the  Court  ou 
f.ndant  to  prove  the  following  cafe. 

a  counter  de-  ° 

mand,  if  he  had  The  plaintiff  a  merchant  in  London,  and  the  defendant 

plaintiff  not  a  merchant  in  Canada,  had  had  various  dealings  together, 

ciliTffer  that '  and  about  the  middle  of  1 806  the  plaintiff  brought  an 

{£w°JJo  jj££  a£Hon  againft  the  defendant  in  the  court  of  King's  ^ench 

tion  that  the  at  gNefa  for  8096/.  icj.  8|</.>  to  which  the  defendant 

writ  was  fucd  ^**  <  7   • 

out  and  tie  de-   pleaded  the  general  iflue ;  and  a  crofs  caufe,  called  in 

fendant  arretted    r  . 

before,  that  court  an  incidental  caufe,  was  inftituted  there  by  the 

defendant  for  money  alleged  to  be  due  to  him.  The 
following  judgment  was  proved  in  evidence  on  the  part 
of  the  plaintiff,  entitled,  "  Province  of  Lower  Canada, 
f  •  diftridi  of  l^uetec.  King's  Bench,  Superior  Term,  Fri- 
««  day  aoth  February  1807 ,  C.  C.  Hall%  plaintiff,  v.  T.  T% 
«•  Odber  defendant,  and  vice  verfa.  The  court  having 
"  duly  examined  and  confidered  the  pleading,  proofs,  &c. 
«*  as  well  in  the  caufe  in  chief,  as  in-  the  incidental 
"  caufe,  &c. ;  it  is  confidered  and  adjudged  that  the  faid 

"  C.  C.  Hall  do  recover  from  the  faid  T.  T.  Odber  8006/. 

..."  * 
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w  *$*•  8W  fterling,  with  inter eft  thereon, at  five  per  cent.         1809* 
u  from  the  31ft  of  OElober  1805  until  perfect  payment       '        x 

Hall 
<c  and  cods  to  be  taxed :  but  execution  is  hereby  fiayed  until         again? 

€i  the  further  order  of  the  Court.  And  the  Court  declares 
"  that  this  judgment  fo  pronounced  for  the  plaintiff  in 
"  this  caufe  in  chief  (hall  be  hereafter  defeazanced  ant 
"  reduced  by  a  deduction  of  fuch  fum  as  the  faid  Court 
"  (hall  adjudge  to  the  faid  incidental  plaintiff  upon  the 
"  final  hearing  of  the  faid  incidental  caufe ;  referving  to 
"  the  faid  C.  C.  Hall  fuch  recourfe  for  the  refidue  of  his 
"  demand  as  he  may  legally  have,  &c.  And  it  is  further 
"  confidered  by  this  Court,  that  it  be  permitted  to  the 
<(  faid  incidental  plaintiff  to  fue  out  with  all  due  diligence 
"  a  commifGon  for  the  examination  of  the  incidental  de- 
"  fendant,  and  fuch  necefiary  witneffes  on  the  part  of 
"  the  faid  incidental  plaintiff  as  may  be  refident  in  Great 
"  Britain^  or  elfe where  without  this  province,  upon  in- 
"  terrogatories  and  crofs  interrogatories  to  be  duly  filed, 
"  &c.  And  in  order  that  the  faid  incidental  plaintiff  may 
"  have  a  reafonable  time  allowed  him  to  prove  his  de- 
"  mand,  the  Court  doth  grant  fix  calendar  months  from 
(C  the  date  of  this  judgment  for  the  return  of  fuch  com- 
"  mifiion.  And  the  Court  doth  referve  its  judgment,  and 
"  all  further  directions  upon  the  exceptions  or  demurrer 
"  filed  by  the  incidental  defendant  in  the  faid  incidental 
"  caufef  until  the  final  hearing  of  fuch  caufe."  The  de- 
fendant having  arrived  in  England^  the  plaintiff  on  the 
3d  of  July  1807  fued  out  a  bailable  writ  againft  him  for 
5000/.  ;x  upon  which  the  defendant  was  arretted  on  the 
8th  of  July  18079  and  committed  to  the  King's  Bench 
prifon  on  the  34th  of  the  fame  month,  being  within  the 
fix  calendar  months  from  the  day  of  the  beforemetitioned 
judgment  at  Quebec  ;  no  notice  of  any  commiflion  or  pro- 
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1809.  ceding  in  the  incidental  caufe  having  then  or  fine*  been 
^777  PTCn  by  either  party..  The  plaintiflF  alfo  gave  in  evidence 
an  account  current  between  him  and  the  defendant, 
figned  by  the  defendant,  commencing  with  a  balance  to 
the  defendant's  debt,  as  dne  to  the  plaintiff  on  a  former 
account  op  to  the  ift  of  January  1805,  of  14,664/.  16/. 
2d. ;  and  after  various  items  on  each  fide  of  fuch  account, 
^concluding  with  a  balance  due  to  the  plaintiff  on  the  3 1  ft 
of  OBobtr  in  thfi  fame  year  of  9096/.  15/.  81//.'  And  no 
pther  evidence  was  given  at  the  trial.  The  qaeftion  for 
the  opinion  of  the  Court  was,  whether  the  plaintiff  were 
entitled  to  recover  either  on  the  beforementioned  judg- 
ment, or  on  the  other  evidence,  notwith&anding  fuch 
judgment  had  been  adduced  in  proof.  If  he  were,  the 
verdid  was  to  ftapd :  if  otbpryife,  a  nonfuit  wa£  to  be 
entered, 

Marrjat  for  die  plaintiff,  in  anfwer  to  the  expeffced 
pbje£fcion  on  the  part  of  the  defendant,  that  this  was  only 
£n  interlocutory  judgment,  faid  it  was  ipimaterial  whe- 
ther it  wer£  interlocutory  or  fipal;  if  final,  the  a&ion  is 
fuftainable  op  the  judgment :  if  not  final,  then  at  mod 
jt  is  only  evidence  of  an  a£Hon  depending  in  an  inferior 
Court,  and  therefore  is  no  baj,  nor  could  it  even  have 
been  pleadable  in  abatement  (0),  to  the  plainti/F's  reco- 
vering upon  the  account  ftated.  In  fa£t  however  the 
judgment  in  thp  principal  caufe  is  final  as  to  the  debt  due 
from  the  defendant  to  the  plaintiff,  on  which  fum  intereft 
Is  to  he  calculated  j  and  only  execution  is  flayed  until  a 
pertain  tiqie,  tp  give  the  incidental plaintiff '(the  defendant 
\n  this  and  in  the  original  aflion)  an  opportunity  of  efta- 
£U(biog  his  counter  demand  \  which  if  he  had  fucceeded 

If)  Vide  Sfto*  afc,  5  Rtf.  6u 


IN  THE  FORTY-NINTH  YEAR  OF  GEORGE  III.  121 

in  doing,  it  may  be  fuppofcd  that  the  provincial  court        1809. 
would  only  have  allowed  execution  to  be  fued  out  for  the 
balance.    But  no  fuch  counter  demand  appears  how  to 
exift ;  and  if  it  had,  it  would  have  been  competent  for 
the  defendant  to  have  fet  it  off  in  this  a£Hon.     With  re- 
fpe£t  to  this  a&ion  having  been  commenced  before  the 
Gx  calendar  months  allowed  to  the  defendant  to  prove! 
his  counter  demand  in  the  incidental  caufe,  it  is  no  ob- 
je&ion  ;  for  even  in  the  fuperior  courts  here,  where  the 
allowance  of  a  writ  of  error  is  a  ftay  of  execution  upon 
a  judgment  recovered,  yet  an  a&ion  may  be  brought  in 
the  mean  time  upoii  the  judgment  either  againft  the  prin- 
cipal or  againft  his  bail  on  fheir  recognizance ;  and  it  is 
a  common  motion  in  the  Court  to  (lay  proceedings  pend- 
ing a  writ  of  error.     But  though  the  fimple  contrail  debt 
were  merged  in  the  judgment,  and  the  plaintiff  were  con- 
cluded from  fuing  upon  the  judgment  before  the  fix 
months,  yet  the  procefs  and  arreft  being  before  the  day 
is  no  objection,  as  the  declaration' was  riot  filed  till  after* 
wards  (a).     adly,  Suppofing  this  were  only  an  interlocu- 
tory judgment,  then  it  would  not  ftand  in  the  way  of  this 
adion  on  the  original  fimple  contraft  debt.    Nor  indeed 
is  any  foreign  judgment  more  than  evidence  of  a  fimple 
contract  debt  (3);  for  the  defendant  may  impeach  the  re- 
gularity of  the  proceeding,  or  fhew  that  it  was  not  well 
founded;  93  by  (hewing  that  k  was  obtained  in  hisab- 
fence  (c).    The  pendency  of  another  fuit  for  the  fame 
caufe  of  acYion  even  in  one  of  the  fuperior  courts  here  is 
only  pleadable  in  abatement ;  and  the  pending  of  fuch 

(*)   Befi  v.   Wil&ngy  7  Term   Rep.  4.   and  Svxweott  v.  Wejigarth% 

Af*P,  76. 
(*)  VidefPa/kerv  Hotter,  DougL  1.  and  the  cafe*  there  cited. 
jf)  Vide  Buchanan  y>  RufJur,  9  Eaft,  f 92, 
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1809.        *£tfon  in  an  inferior  court  (and  every  foreign  court  Is  to 
be  taken  as  fuch)  is  not  pleadable  at  all* 


Hail 


C*pley%  contrS.  There  having  been  a  judgment  by  a 
court  of  competent  jurifdi&ion  between  thefe  parties, 
the  plaintiff  cannot  now  revert  to  his  original  caufe  of 
attion,  but  muft  fliape  his  demand  in  conformity  with 
that  judgment.  In  this  refpe&'there  can  be  no  difference 
between  a  foreign  judgment  or  any  other,  whatever  there 
may  be  in  the  form  of  a&ion :  tl)e  plaintiff  who  fued  in 
the  foreign  court  cannot  be  allowed  to  difpute  the  validity 
of  the  judgment  obtained  there  by  hfmfclf.  Then  by  the 
terms  of  the  judgment  the  plaintiff  was  prohibited  from 
fuing  for  his  debt  till  a  certain  time  allowed  for  the  de- 
fendant to  eftabliQi  his  counter  demand,  (which  was  in 
the  nature  of  a  fet-off  to  the  original  a&ion,)  and  till  that 
was  afcertained,  it  could  not  be  told  whether  any  thing, 
or  how  much,  were  really  due  to  the  plaintiff.  The  plain- 
tiff therefore  had  no  light  to  anticipate  that  period ; 
which  might,  afterwards  be  extended  by  the  provincial 
court  on  application  and  reafonable  ground  (hewn  for 
further  delay.  In  Sadler  v.  Robins  (a)  it  was  held  by 
Lord  Ellenborough  at  nifi  prius,  and  afterwards  by  this 
Court  on  motion  for  a  new  trial,  that  affumpGt  would 
not  lie  on  a  decree  of  a  foreign  court,  whereby  the  de- 
fendant was  ordered  to  pay  a  certain  fum  to  the  plaintiff 
on  a  particular  day,  Jirjl  deducing  thereout  the  defendants 
cofls  to  be  taxed  by  the  proper  officer ',  without  (hewing  that 
the  defendant's  cods  had  been  taxed,  fo  as  to  afcertaia 
what  was  the  fum  really  due.  [Lord  Ellenborough  C.  J. 
That  was  not  a  complete  judgment  as  to  what  was  due 
till  the  cofts  were  taxed.    But  this  is  a  complete  judg- 

(«)  1  C*Mf*.  N.  P.  Of  153. 
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mem  as  to  the  debt  doe  from  the  defendant  to  the  plain-        1809, 
tiff,  and  whatever  might  ultimately  be  dedu&ed  as  a       ' 

Hall 

counter  demand  was  to  be  ascertained  in  a  collateral  *i<n*lk 
proceeding,  which  the  defendant  was  at  liberty  to  profe- 
cute  within  a  given  time.  I  thought  at  firft  that  the  two 
cafes  were  more  alike  than  I  find  they  are/)  At  any  rate 
the  evidence  (hews  that  there  is  (till  an  unliquidated 
account  fubfifting  between  thefe  parties,  which  will  pro- 
elude  the  plaintiff's  recovering  upon  the  account  dated. 
The  parties  have  met  to  ftate  their  account  under  the* 
fan&ion  of  a  court  of  competent  jurifdi&ion  abroad, 
chofen  by  the  plaintiff  himfelf ;  the  items  have  been  as- 
certained on  the  one  fide,  but  not  on  the  other  j  and  till 
that  is  done,  or  the  proceeding  there  is  clofed,  it  cannot 
be  told  how  much  is  due  to  the  plaintiff.  And  as  to  the 
other  evidence  given  of  an  account  ftated  between  thefe 
parties  in  1805,,  that  is  done  away  by  the  evidence  of  the 
judgment,  which  (hews  that  that  account  was  again  opened 
and  in  cootroverfy  in  1807.  This  is  different  from  the 
cafe  of  a  judgment  recovered  here,  and  a  day  of  execu- 
tion on  allowance  of  a  writ  of  error ;  for  this  is  the  cafe 
of  *  judgmmt  fufoenAed>  in  order  to  afcertain  what  is  the 
fum  really  due. 

Lord  Ellenborough  C.  J.  There  are  two  counts  in 
the  declaration \  the  one  upon  a  foreign  judgment,  which 
is  faid  to  be  fufpended  ;  the  other  upon  an  account  dated. 
The  judgment  is  for  a  fum  certain  found  to  be  due  from  the 
defendant  to  the  plaintiff,  with  intereft  thereon  from  a  cer- 
tain day  pad  \  but  with  a  day  of  execution  till  the  further 
order  of  the  Courts  and  this  at  firft  ftruck  me  as  an  in- 
jomplcte  judgment,  on  which  no  a£tion  could  be  main- 
tained 
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1809.        tamed  here.    But  we  have  been  preficd  with  the  courfe 
1  of  proceedings  in  our  own  courts,  where  upon  judgment 

*Kamfl         recovered  and  a  ftay  of  execution  upon  the  allowance  0$ 
a  writ  of  enor,  an  a&ion  lies  nevertbelefs  upon  fuch 
,  judgment  in  the  maan  time ;  and  applications  are  continu- 

ally made  to  the  equitable  jurifdidion  of  the  court  to 
ftay  proceedings  in  fuch  aftions  pending  the  writ  of 
error  (0).    No  application  of  that  fort  was  attempted  to 
be  made  in  the  prefent  inftance,  in  analogy  to  fuch  prac- 
tice of  the  court  in  common  cafes.   Can  we  then  fay  that, 
taking  this  to  be  a  final  judgment,  the  plaintiff  is  not 
entitled  to  his  aftion  on  the  judgment,  not  with  (landing  a 
ftay  of  execution  ?  But  fuppofing  this  not  to  be  confi- 
dered  as  a  final  judgment,  it  would  not  (lay  the  plain- 
tiff's a&iou  on  the  fimple  contra£fc  upon  the  account 
ftated,  and  Hill  the  plaintiff  would  be  entitled  to  recover 
upon  the  evidence  on  the  account  ftated.     In  either  view, 
ftri£Uy  (peaking,  judgments  in  foreign  courts  are  not  to 
be  confidered  upon  the  fame  footing  as  judgments  in  our 
own  court-  of  record ;  they  are  but* evidence  of  the  debt; 
they  do. not  bar  or  ftay  an  a&ion  on  fimgje  contra£t ;  but 
aflumpfit  lies  on  ihero,  and  it  is  open  to  the  parties  to 
enter  into  the  queftion  of  their  regularity  ;  as  in  the  in- 
ftance mentioned.    If  then  the  plaintiff's  demand  did  not 
pafs  in  rem  judicatam,  fo  as  to  become  matter  of  record, 
and  no  objection  can  be  made  on  that  ground  to  the 
form  of  this  a£tion  of  aflumpfit,  the  judgment  was  clearly 
evidence  of  his  demand.     And  on  the  other  ground,  af- 
fumpfit  lies  to  recover  a  liquidated  balance.     But  then  it 
is  obje&ed  that  there  was  a  ftay  of  execution  for  fix 
months,  and  that  the  plaintiff  could  not  fue  for  his  de- 
mand before ;  but  that  time  was  gone  by  long  before  the 

(a)  Vide  1  TM  «&.  29. 
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filing  of  his  declaration  in  this  aflion :  and  if  we  were  to        x  809-. 
advert  to  the  purpofe  for  which  the  (lay  of  execution  was  J 

*    #         *      *  *  Hall 

granted,  it  appears  that  the  time  had  elapfed  without  any  tgainfi 
ftep  taken  by  the  defendant  to  fuftain  his  counter  de- 
mand :  and  if  there  had  been  any  equitable  ground  for 
faying  proceedings  in  this  a&ion,  he  ought  to  have  ap- 
plied to  this  court.  Therefore  neither  on  legal,  nor  on 
equitable  grounds  is  there  any  objedion  to  this  a£Hony 
either  on  the  ground  of  the  foreign  judgment  or  on  the 
account  dated. 

Grose  J.  It  is  dated  that  the  plaintiff  gave  in  evi- 
dence an  account  current  between  him  and  the  defend- 
ant, Ggned  by  the  defendant,  in  which  he  acknowledged 
the  balance  due  to  the  plaintiff  which  he  has  recovered  i 
that  is  decifive  to  (hew  an  account  dated  between  them, 
and  a  certain  fum  due  to  the  plaintiff:  and  there  is  no- 
thing to  (hake  this  evidence  ;  for  la  foreign  judgment  is 
tnly  evidence  of  the  debt  due ;  and  taking  that  judg- 
ment in  every  poffible  way,  no  obje&ion  can  be  raifed 
upon  it  to  the  plaintiff's  recovery  in  this  a&ion. 

Li  Blanc  J.    It  was  long  ago  determined  that  a 
judgment  in  a  foreign  court  has  only  the  force  of  a  fimple 
contract  between  the  parties :  it  is  evidence  of  the;  debt. 
This  judgment  therefore  only  went  to  (hew  what  demand 
the  plaintiff  had  againd  the  defendant,  and  it  afcertains 
the  amount:  but  then  it  goes  on  to  day  execution  for  a 
certain  time,  in  order  to  enable  the  defendant  to  eftabli(h 
a  crofs  demand  if  he  had  any  :  and  that  diftinguifhes  this 
'  from  the  former  cafe  of  Sadler  v.  Robins ;  for  there  the  de- 
fendant's cods  were  firft  to  be  taxed,  and  dedu&ed  from 
the  fan  which  had  been  found  due  to  the  plaintiff  upon 

his 
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1809.       bis  original  demand :  Jmrthing  therefore  was  clearly  due 
-  to  the  defendant ;  and  that  was  firft  to  be  afcertained  be- 

Hall 

*t**^  fore  the  plaintiff  was  entitled  to  the  fruits  of  bis  judg- 
ment ;  and  till  that  was  done  his  demand  was  not  afcer- 
tained. Bnt  here  the  fum  due  to  the  plaintiff  is  afcer- 
tained by  the  judgment,  and  that  is  evidence  of  the  debt 
due  to  him :  and  then  affumpfit  may  well  be  brought  to 
recoverut,  as  it  is  clear  that  a  foreign  judgment  is  no 
merger  of  a  fimple  contrail  debt.  But  this,  it  may  be 
faid,  is  evidence  of  the  debt,  with  a  ft  ay  of  execution  for  a 
certain  time.  If  however  the  defendant  had  had  any  real 
crofs  demand  to  eftablifh  which  the  bringing  of  this- 
aftfon  prevented  him  from  doing,  he  fhou'd  have  applied 
to  this  Court  to  Hay  the  proceedings  upon  the  ground  that 
the  Court  abroad  had  referved  to  him  a  certain  time  for 
that  purpofe ;  and  if  he  had  (hewn  any  merits,  the  Court 
would  have  ftaid  the  proceedings  in  order  to  give  him  • 
the  fair  benefit  of  that  refervation :  but  no  ground  of  that 
fort  was  laid  before  the  Court ;  and  therefore  no  anfwer 
has  been  given  to  the  plaintiff's  demand. 

Baylet  J.  The  plaintiff  proved  a  fettled  account 
here  between  him  and  the  defendant,  by  which  the  latter 
acknowledged  to  be  indebted  to  him  fo  much  on  the 
balance.  He  alfo  proved  a  judgment  recovered  in  a  fo* 
reign  court  for  this  fum  againft  the  defendant :  that  was  a 
confirmation  of  the  account  fettled.  But  it  appeared  that 
the  defendant  in  that  fuit  had  made  a  counter  demand  \  \ 

and  the  Court  there  fufpended  the  execution  of  the  judg- 
ment given  for  the  plaintiff  for  a  certain  time  td  give  the 
defendant  an  opportunity  of  eftabliftiing,  if  he  could,  his 
crofs  demand.  But  this  being  only  a  foreign  judgment 
did  not  extinguiih  or  merge  the  plaintiff's  fimple  contract 

debt* 
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debt,  which  can,  only  be  done  by  converting  it  into  a  debt 

of  a  higher  nature :  it  is  only  evidence  of  the  debt ;  and 

no  anfwer  has  been  given  to  it  on  the  part  of  the  de-         again? 

fendant. 

Poftca  to  the  Plaintiff. 
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Harwood  and  Another,  Affignees  of  Odell,  a  J%P*m 

Bankrupt,  againft  Lomas. 

*T*HE  plaintiffs  declared  for  money  had  and  received   Theafligneesof 

by  the  defendant  to  their  ufe,  as  affignees  of  the  entitled  to  re. 
bankrupt :  and  on  the  general  iflue  pleaded,  a  verdidt  was  ncy  pai/by^hc 
found  at  the  trial  for  the  plaintiffs  for  398/.,  fubjeft  to  IffiJiJ^ 
the  opinion  of  this  Court  on  the  following  cafe.  f  fefret  aft  °* 

•  °  bankruptcy 

On  the  3d  of  Augufi  1805  Oddly  being  indebted  to  the  committed  by 

.  tne  bankrupt 

defendant  in  400/.,  gave  him  a  promiflbry  note  for  that  (though  before 

fum,  payable  at  t  2  months,  with  intereft  half-yearly;  and  commiffion) 

as  a  farther  fecurity  left  a  leafe  in  his  hands.     A  part  thedefendant 

only  of  the  money  having  been  paid,  the  defendant  in  ve^by^uT?" 

1806  arretted  Ode//  for  the  remainder,  and  in  Hilary  term  ment  againft  the 

'  bankrupt  in  an 

1807  obtained  ^na*  judgment  for  346/.  damages,  and  aaion  on  a 

#  a.  i*  v  •    j  s.  u  l.  promiflprynote, 

19/.  iox.  colts ;  which  judgment,  on  error  brought,  was  referring  in- 
affirmed  on  the  5th  of  February  1808.     And  on  the  next  yearly,  given  for 
day  Odd/  paid  398/.  the  amount  of  the  judgment,  with  ^co^wn- 
the  fubfequent  intereft  and  cofts,  to  the  defendant's  at-  fl(*infr  amongft 

^  .  other  articles, 

toraey,  who  paid  it  over  to  the  defendant;  and  in  a  day  of  money  fat by 
ox  two  afterwards  the  defendant  delivered  back  to  Odell  th«  bankrupt; 
the  leafe  which  had  been  fo  left  with  him.     The  com-  ing  g?veiw»  *£e" 
miffion  of  bankrupt  againft  Ode//  was  dated  the  19th  of  t^Z^' 
February  1808,  and  the  trading,  petitioning  creditors9  *nddt**g**> 
debt,  and  afEgnment  from  the  commiflioners  to  the  plain-  tc^cd  by  the 

Aat.  19  Gc*.  s. 
c  i%.  eren  fuppofing  afremiforj  /w//  to  be  withia  that  ftatote,  which  only  mentions  UUt  of 

tiffs, 
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1809.  tiffs,  were  regularly  proved,  with  an  aft  of  bankruptcy 
commited  by  OdW/  on  the  27th  of  January  1808*  When 

*t**$  the  3  .8/-  was  paid  to  the  defendant  as  aforefaid,  he  did 
*  not  know,  underftand,  or  had  any  notice  that  Odell  had 

become  a  bankrupt,  or  was  in  infolvent  circumftances. 
And  the  que  (lion  referved  for  the  opinion  of  the  Court 
was,  whether  the  payment  of  that  fum  by  the  bankrupt 
to  the  defendant  was  prote&ed  by  the  ftat.  19  Ged.  2. 
c.  32*?  If  it  were  not,  then  the  verdift  was  to  (land: 
if  other  wife,  a  nonfuit  was  to  be  entered. 

Marryat  for  the  plaintiffs:  Suppofing  a  promHTory 
note  to  be  a  bill  of  exchange  within  the  ftatute,  at  any 
rate  the  bill  or  note  can  only  come  within  the  protection 
of  the  ftatute  if  given  and  paid  in  the  ufual  courfe  of  trade 
and  dealing.  Firft,  it  muft  be  fo  given  :  the  original  conG- 
deration  for  the  note  is  not  dated  in  the  cafe ;  but  the 

defendant,  who  feeks  to  proteft  himfelf  from  the  general' 

»  * 

operation  of  the  bankrupt  laws  by  the  exception  in  the 
ftatute,  ought  to  have  (hewn  that  it  was  given  in  the 
ufual  courfe  of  trade.   But  here  are  circumftances  which 

* 

rather  negative  that  this  bill  was  given  in  the  ufual  courfe 
of  trade.  It  was  gvren  for  an  antecedent  debt,  is  drawn 
at  an  unufually  long  date,  and  referves  intereft  \  which 
fecms  more  in  the  nature  of  a  loan :  but  the  Court  have 
before  decided  that  the  permitting  a  bill  to  remain  over 
as  a  loan  on  intereft  is  not  in  the  ufual  and  ordinary 
courfe  of  trade  and  dealing  (a).  ?dly,  The  money  muft 
be  received^  as  well  as  the  bill  negotiated,  in  the  ufual  and 
ordinary  courfe  of  trade  and  dealing ;  for  thefe  words  ire 

(0)  Vtrnm  mi  Others,  AJfignui  tf  Tyler %  v.  &//,  %  Term  Rt/>.  64S. 

4  twice 


LofttAt. 
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twice  repeated  in  the  ftatute(a).     Now  here  the  money         1809* 
was  not  paid  when  the  note  was  due,  but  long  after-      w. 

r  .  Habwood 

wards,  together  with  additional  intereft  and  cofts  in-  f*&P 
cunred  in  the  litigation.  A  payment  under  compulGon 
of  legal  procefs,  and  in  order  to  avoid  an  execution,  can 
io  no  fenfe  of  the  words  be  deemed  to  be  made  "  in  the 
ufual  and  ordinary  courfc  of  trade  and  dealing  >"  but  may 
rather  be  contrafted  with  that  description  in  the  ftatute. 
Such  a  cornpulfory  payment  is  in  contraft  alfo  with  the 
preamble  of  the  ftatute,  which  fpeaks  of  traders  appear- 
ing publicly  after  fecret  a&s  of  bankruptcy,  and  carrying 
on  their*  trade  and  dealings,  by  buying  and  felling  of 
goods,  negotiating  bills,  and  paying  and  receiving  money 
on  account  thereof,  in  the  nfual  way  of  trade,  and  in  the 
fame  open  and  public  manner  as  if  folvent  and  not  bank- 
rupts* And  Bradley  v.  Clark  (b)  (hews  how  ftri&ly  the 
ftatute  has  been  conftrued,  where  money  paid  by  a  trader 
after  a  fecret  aft  of  bankruptcy  to  a  carrier  for  the  car- 
riage of  goods  was  held  not  to  be  prote&ed.  He  then 
noticed  the  judgment  of  the  two  Judges  in  Cox  and 
Others^  AJJignees  of  Emmotty  v.  Morgan  (r),  againft  him  ; 
that  payment  to  a  creditor  of  a  bill  of  exchange  by  a 

(a)  iff  Geo.  %.  c.  %*.£  1 . * •  No  p-rfnn  who  is  really  and  bona  fide  a  cre- 
"  ditor  of  any  bankrupt  for  or  in  refpe&  of  goods  really  and  bona  fide  fold 
"  to  fuch  bankrupt,  or  for  or  in  refped  to  any  bill  or  kills  <f  exchange 
"  really  and  bona  fide  drawn,  negotiated,  or  accepted  by  fuch  bankrupt  in 
■*  the  ufual  or  ordinary  courfe  of  trade  and  dealing,  fhall  be  liable  to  repay 
"  to  Che  aflignees,  6k.  any  money  which  before  the  futng  forth  of  fuch 
"  comoiiffion  was  really  and  bona  fide,  and  in  the  ufual  and  ordinary  courfc 
**  of  trade  and  dealing,  received  by  fuch  perfon  of  any  fuch  bankrupt  be- 
"  fore  fuch  time  as  the  perfon  receiving  the  fame  (hall  know,  under- 
"  (land,  or  have  notice  that  he  is  become  a  bankrupt,  or  that  he  is  iQ 
"  infolvent  circumrUnces." 

(*)  5  Term  Rep.  197.  (r)  I  Bof.  CaT  Pull,  39S. 

Vol.  XI.  K  bank- 
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Has  wood 

LOMAS* 


1809.  bankrupt  tinder  an  arrcft  was  prote&ed  by  the  ftatute? 
but  relied  on  the  arguments  ufed  by  the  dtfTenting  Judge 
againft  the  validity  of  that  decifion*  and  alfo  men* 
tioned  South*}  v.  Butler  (a),  and  Hovil  v.  Browning  (*)» 
as  throwing  great  doubt  upon  it*  But  here  the  payment 
was  not  even  made  under  the  compulsion  of  an  a£tual 
arreft,  but  under  the  apprehenGon  only  of  procefs.  With 
rcfpeft  to  the  depofit  of  the  leafc,  fuppofing  the  defend- 
ant to  have  had  an  equitable  lien  upon  it  to  the  extent  of 
its  value,  the  cafe  is  filent  as  to  that  value,  or -whether  it 

ever  came  to  the  hands  of  the  affignees :  if  they  had  re- 
ceived value  for  it,  a  court  of  equity,  or  perhaps  a  court 
of  law,  might  have  obliged  them  to  allow  fuch  value  iw 
vedu&on  of  this  demand;  but  nothing  of  that  kind 
appears. 

Reader,  "contri,  admitted  that  to  entitle  the  defendant 
to  retain,  it  was  neceflary  for  him  to  (hew,  as  well  that 
the  note  was  drawn  in  the  ufual  and  ordinary  couffe 
ef  trade  and-  dealing,  as  that  the  payment  was  fo  made* 
1  ft,  As  to  the  obje&ion  that  the  note  does  not  appear  to 
have  been  drawn  in  the  ordinary  courfe  of  trade  and 
dealing,  it  muft  be  taken  to  be  fo,  being  in  its  nature  a 
commercial  inftrument,  unlefs  the  contrary  appear ;  and 
that  cannot  be  inferred  from  the  mere  circumftance  of 
its  having  been  drawn  at  a  twelvemonths*  date  with  in* 
tereft.  The  word  dealing  is  very  large.  But  if  it  were 
doubtful  whether  the  note  were  drawn  "  in  the  nfaal  and 
ordinary  courfe  of  trade  or  dealing,"  that  was  a  queftio* 
dor  the  jury  at  the  trial. 

(*t  iBtf.&FmU.  437.  (*)  7  Jfcjf,  t0o.  t«*. 

Tht 
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The  Court,  however,  feemed  ftrongly  inclined  to  think,        1809* 
that  it  was  incumbent  on  the  party  feeking  the  protection 
of  the  ftatute  to  bring  his  cafe  within  the  terms  of  it*  And         againft  , 
Lord  Ellenborough  C.  J.  fuggcfted  that  it  (hould  either  be  *   , 

ftated  as  a  fa&  in  the  cafe,  if  the  truth  wpuld  war- 
rant it,  that  the  note  was  drawn  in  the  ufual  and  or- 
dinary courfe  of  trade  and  dealing  \  or  at  leaft  fuch 
fads  (hould  be  ftated  as  would  warrant  the  Court  in 
concluding  that  it  was  fo  drawn,  in  order  to  raife  the 
other  general  queftion.  But  ftated  as  it  was  thus  generally, 
the  Court  could  not  fay  that  a  note  given,  referving  intereft 
half* yearly  on  the  principal  fum,  which,  for  aught  appears, 
might  have  been  to  fccure  a  loan  of  money,  was  drawn 
in  the  ufual  and  ordinary  courfe  of  trade  I 

The  Attorney-Gineral%  who  was  alfo  of  counfel  with  the 
defendant,  faid  that  if  fuch  were  the  opinion  of.  the 
Court,  it  would  be  ufelefs  to  fend  the  cafe  back  to  be 
reflated,  as  the  note  had  in  fa£t  been  given  for  a  balance 
of  an  account,  confiding,  amongft  other  articles,  of  money 
lent  by  the  defendant  to  the  bankrupt. 

On  this  ground,  therefore,  The  Court  gave  judgment 
for  the  plaintiffs,  without  entering  into  the  confideration 
of  the  other  general  point :  Lord  Ellenborough  C.  J.  fay- 
ing, that  even  confidering  a  promiffory  note  to  be  within 
the  ftatute,  (on  which,  however,  no  opinion  was  given,) 
the  note  in  queftion*  having  been  originally  given  on  the 
account  now  ftated,  could  not  be  faid  to  have  been  given 
in  die  ordinary  courfe  of  trade  and  dealing. 

Per  Curiam,  Poftea  to  the  Plaintiffs. 


Ka 
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^»  The  King  againft  The  Inhabitants  of  Kea. 

$o7i™*™'  U PON  an  appctl  t0  thc Scffions  from  an ordcr of tw<* 

•knee  «f  the  juftices,  removing  Thomas  Pope%  fon  ot  Mary  Davey, 

her  hulband  to    now  the  wife  of  James  Davey,  by  her  former  hufband 

baftardiae  Iter         •,#•»,-  ' 

i%e,  though  he  AT.  Pope,  deceafed,  aged  7  years  and  6  months,  from  the 
tim/ofherexa-  pari(h  of  Kea  \o  St.  Eval,  both  in  the  county  of  Corn- 
StaJrfH  ^2  nvall\  it  appeared  that  Martin  Pope  married  Mary  Davey 
therefore  an  or-  jn  iyjjf  who  during  fuch  their  marriage  was  delivered 
ftated  by  that  of  the  pauper  in  the  parifli  of  Kenwyn  in  the  faid  county- 
founded  in  part  That  Martin  Pope  was,  at  the  time  of  the  birth  of  the 
given  to  her C  pauper,  and  up  to  the  time  of  his  own  death,  in  1806, 

SaafwL  lc8all7  fcttlcd  in  *•  EvaL  That  thc  P™P*r>  being  of 
quafhed.  the  age  of  7  years  and  upwards,  bad  not  gained  any  fet- 

tlement  in.  his  own  right.  That  on  the  6th  of  Ja- 
nuary 1800  a  marriage  in  fa£t  took  place  between  Mary 
Davey  (by  her  maiden  name  of  Hitchens)  and  James  Da- 
vey%  and  at  the  time  of  the  conception  of  the  pauper, 
they  were  living  together  in  Kenwyn  as  man  and  wife  ; 
and  that  Mary  Davey  was  re-married  to  James  Davey  in 
the  beginning  of  the  prefent  year.  And  after  other  wit* 
nefles  had  been  examined  for  the  purpofe  of  proving  that 
Martin  Pope  had  not  had  accefs  to  Mary  Davey  at  the 
time  of  the  conception  of  the  pauper,  nor  for  many 
months  before ;  and  after  Mary  Davey  (obje&ion  having 
been  firft  made  to  her  competence  to  prove  this  fa£t,  and 
over-ruled,)  was  examined,  and  it  appeared  from  her 
evidence  that  Martin  Pope  had  not  accefs  to  her  during 
the  period  aforefaid ;  the  Seflions,  as  well  on  the  tefti- 
mony  of  the  faid  other  witneffes  as  to  the  non-accefs  of 
Martin  Pope,  as  on  the  evidence  fo  given  by  Mar y  Davey  as 

afore/aid^ 
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nforefaid%  and  not  exc/u/ivefy  on  either %  reverfed  the  order  of         J  809. 


The  Kino 


removal,  fubje£t  to  the  opinion  of  this  Court  on  the 

queftion,  Whether  the  evidence  of  Mary  Davey,  in  proof  ogamft 

of  fuch  non-accefs  of  the  faid  Martin  Pope,  her  late  huf-  0f 

band,  ought  to  have  been  received  ?  BA" 

Lord  Ellenborough  C.  J.,  when  this  cafe  was  called 
on,  faid  that  to  hold  this  evidence  receivable  would  be 
in  dire&  contradidion  to  The  King  v.  Reading  (a),  and 
other  cafes  (b) ;  which  were  not  meant  to  be  over-ruled 
in  The  King  v.  Luffe{c)\  the  Court *in  that  cafe  intend- 
ing that  the  wife  had  been  examined  oftly  to  thofe  fa&s 
which  (he  might  legally  prove,  and  not  to  the  non- 
accefs  of  the  hufband*,  the  principle  of  public  policy 
precluding  her  from  being  a  witnefs  to  that  fa£r.  And 
the  reft  of  the  Court  fignifying  their  concurrence'  in  this 
opinion  \ 

Burrough  and  Cajberd,  who  were  to  have  fupported  the 
order  of  Seffions,  faid  that  this  cafe  was  diftinguiihable 
from  others,  becaufe  the  huftand  was  dead  at  the  time 
when  the  wife  was  examined  \  and  therefore  if  the  rule  had 
flood  merely  on  the  ground  that  the  giving  of  fuch  tefti- 
mony  was  calculated  to  promote  diflention  between  huf- 
band  and  wife,  it  would  have  ceafed  to  apply  in  this  in- 
ftance,  where  one  of  the  parties  was  dead :  but  if  the 
Court  considered  that  the  rule  flood  on  the  broad  ground 
of  general  public  policy,  affeCting  the  children  born 
during  the  marriage  as  well  as  the  parties  themfelves, 
they  could  not  pretend  to  argue  in  fupport  of  the 
order. 

(*)  Of.  temp.  E*rt>  79. 

I*)  Theft  are  all  edfefted  in  TfrJGbfV.X*/.       (0  *<&4*>  >93- 
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1 809.'  Tbi  Court  unanimoufly  afiented  to  this.  And  Le  Blanc  J. 

11  added,  that  they  were  bound  on  the  ftatement  of  this 

ndif        cafe  to  notice  the  obje&ion  taken  to  the  competency  of 

of  die  wife  to  prove  the  hSt  of  non-accefs  \  for  the  Seflions, 

'         after  hearing  her  evidence  to  that  point,  had  declared  that 

they  found  the  fad  as  well  on  her  evidence  as  on  the 

teftimony  of  the  other  witaefles,  and  not  exclufively  on 

either.    And  this  ought  to  be  noticed  as  an  ingredient  in 

the  decifion  of  the  Court. 

Tie  Attorney-Gtntral  and  Dampur  were  to  have  argued 
againft  the  order. 

Order  of  Seflions  quaihed. 


25^5  Denne  againft  Dupuis. 

Where  a  party      A  Rule  was  obtained  on  a  former  day  by  Marryat  for 

gave  a  bond  to     xjL 

secure  in  annui-  fettmg  afide  a  judgment  on  bond  entered  up  upon  a 

ty»  whereby  he  -  •    _  .  .  - 

bound  himfeif,  warrant  of  attorney  given  ft  fecurc  an  annuity,  and  for 

ton,  ft'c.^a011"  dire£Hng  fuch  warrant  of  attorney  to  be  delivered  up  to 

■Sg  flich"  te  cancc,kd*    Th«  objeftion  was,  that  the  annuity  was 

Jccoricy  gen«.  fecured  by  a  bond  whereby  the  defendant  bound  himfclf, 

from  A  to  *.  in  his  htirs}  executors*  &c. ;  and  the  memorial  enrolled  un- 

fttch  a  fum,  Sec,   ■  ,  .         #*#»•*»        .  .  .  ,      ,- 

is  defedive  and  der  the  annuity  act  (a)  only  ftatcd  it  to  be  "a  bond  from 

annuity  aft,  "  C  Dupuis  to  J.Jienne  in  the  fum  of  1050/.,  with  a  con- 

Bufthe 'court  dition,"  &c. ;  which  was  contended  to  be  void,  on  the 

&££&  aothority  of  ff<^od  r.  UnderiiU  (i). 

entered  up  by 

warrant  of  attorney  on  fuch  bond,  and  directed  die  warrant  of  attorney  which  vu  In  court 

to  be  drpofiud  with  the  proper  officer  of  the  court. 


(«)  17  Cn.  3.  t.  it.       *  (*)  10  *j#,  to). 


Tie 


D>u»Yit* 
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The  Attorney-General  and  Q arrow  %  on  (hewing  caufe*         1809, 
attempted  to  diftinguiQi  this  from  the  cafe  cited,  becaufe  - 

the  memorial  there,  dating  that  the  parties  themfelves  had         n**P 
become  bound,  might  be  taken  to  be  in  cxclufion  of  their 
heirs  ;  whereas  here  the  fecurity  was  dated  generally  to 
be  a  bond  from  the  one  to  the  other,  without  dating  who 
were  bound  by  the  fecurity.    But 

The  Court  faid#  that  this  was  in  effeft  the  fame  as  the 
former  cafe,  and  muft  be  governed  by  the  fame  rule. 
But  they  only  made  the  rule  abfolute  to  the  extent  of 
fetting  afide  the  judgment :  and  when  preffed  by  Mar* 
ryat  to  dire£t  the  warrant  of  attorney  to  be  delivered  up 
to  be  cancelled,  they  faid  that  there  was  no  neceffity  for 
doing  that ;  but  the  warrant  of  attorney  being  produced 
in  court,  they  ordered  it  to  be  delivered  into  the  cuftody 
pf  the  proper  officer  in  court, 


Atkinson  again/}  Abbott,  rb*rj&v> 

0  m0f  4th* 

TTHIS  was  an  adion  on  a  policy  of  infurance  made  on  inference  oa 
the  20th  of  QBoher  1807  on  goods  on  board  a  cer-  «™m°21,</,f 
tain  (hip  «'  from  London  to  Helfingherg,  the  Sound,  Open-  ^e  &S  cif 
bagen%  all  or  either."    It  appeared  that  previous  to  fuch  S?*tf^,"U 
infurance  a  great  naval  and  military  force  had  been  fent  *Uch  P"**" 

0  *  fiont  were  in* 

from  this  country  tp  Copenhagen  for  the  purpofe  of  taking  tended  for  the 
pofleffion  of  the  Dani/b  capital  and  fleet,  and  that  the  B**fi  fleet  and 
JBritj/b  armament  had  effe&ed  this  puipofe,  and  had  pof-  gageVi^theex- 

pedition  agatnft 
Cfcmhatah  (of  which  they  were  then  in  poflefllon,  but  were  about  to  evacuate  it,)  and  were 
configncd  to  merchants  there,  and  at  Elfntur  \  held  good  ;  although  in  confequencc  of  ex* 
pe&cd  hoftilities  with  Denmark,  an  ordir  ot  the  king  in  council  had  iflued,  prohibiting  th* 
clearing  out  of  any  Btitjfb  (hips  to  a  Dtnifk  port,  and  a  clearance  was  in  confequencc  taken 
out  for  Heffirtglirg,  a  Swtdi/b  and  neutral  port  In  the  neighbourhood  of  Detmsrk  |  the  ad* 
feature  bcipe;  f  cgal,  and  not  contravening  the  fpirit  pi  the  order  of  council. 

K  4  fefled 


Abbott. 
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1809.        fefied  themfelves  of  Copenhagen   after  a  bombardment 
—         which  ended  in  a  capitulation,  by  which  it  was  agreed  to 

Atkinson  *  °. 

eg**?  be  evacuated  by  the  Britijb  forces  on  the  19th  of  Oflober, 
though  in  fad,  owing  to  foroe  unavoidable  delay,  the 
evacuation  did  not  take  place  till  the  20th :  but  the  fa& 
of  fuch  evacuation  was  of  courfe  unknown  at  the  time  of 
the  policy  effe£ted :  and  though  intelligence  of  it  had 
reached  this  country  before  the  veflel  failed  ftom  the 
Nore,  and  the  captain  admitted,  on  his  crofs~examinatioii 
at  (he  trialy  that  he  had  heard  the  report;  yet  he  fwore 
that  he  did  not  believe  it.  The  government  however 
having  anticipated  the  probability  of  hoftilities  with  Den- 
mark,  cdnfequent  upon  the  expedition  and  feizure  t>f  the 
Danijb  fleet,  an  order  of  the  king  in  council  iflued  on  the 
2d  of  September  1807)  prohibiting  the  clearing  of  any 
Britijb  (hip  from  this  country  for  any  port  in  the  domi- 
nion of  the  King  of  Denmark :  in  confequence  of  which 
no  clearance  could  have  been  obtained  by  this  veflel  for 
any  fuch  port.  And  therefore  though  the  true  objed  of 
the  adventure  was  to  cany  out  provifions  for  the  ufe  of 
the  Briiijb  armament  then  fuppofed  to  be  at  Copenhagen 
or  Eljineur,  yet  the  captain  on  the  15  th  of  Oftober  took  a 
cuftom-houfe  clearance  for  Helfingberg,  a  Swedijb  and 
neutral  port,  to  which  he  had  no  intention  at  that  time 
to  go  j  his  confignees  being  Britijb  merchants  at  Copen- 
hagen jmd  EJineur,  and  hirf  bills  of  lading  being  for  the 
Sound  and  Copenhagen.  It  appeared  to  be  the  ufual  prac- 
tice at  the  cuftom-houfe  to  take  out  a  clearance  for  one 
only  of  the  ports  to  which  the  (hip  was  deftined.  The 
fliip  failed  from  the  Nore  on  the  22d  of  0&cber3  and  was 
captured  by  a  Dantfb  veflel  on  the  nth  of  November  at 
ihe  entrance  of  the  Sound  in  her  way  to  Copenhagen,  where 
(he  captain  ftill  expelled  to  rneet  {he  Britijb  armament, 

and 
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and  Mr.  Blaurock,  his  configncc,  on  board  a  (hip  off  that        1869. 

port.    The  iury  were  fatisfied  of  the  honeft  intention  of  ~' 

J  At*insow 

the  aflured  and  of  the  captain  in  this  adventure,  to  fupply         *g*mfi 

the  Britijb  armament  with  the  provifions  which  were  the 
fubjeft  of  the  infurance ;  and  being  dire&ed  by  Lord 
Ellenborough  C.J.  that  the  infurance  was  not  avoided  by  the* 
cuftom-houfe  clearance  having  been  taken  out  under  thefe* 
circumftances  for  Helfingberg,  to  which  place  there  was 
no  contemplation  at  the  time  of  proceeding,  unlefs  any 
circumftances  (hould  occur  in  the  profecution  of  the 
adventure  to  render  it  neceflary ;  they  found  a  verdift 
for  the  plaintiff.  Whereupon  a  rule  was  applied  for 
in  the  laft  term  for  fetting  afide  the  verdi&  and  grant- 
ing a  new  trial,  on  the  ground  that  the  taking  out  of  a 
cuftom-houfe  clearance  for  a  place  to  which  there  was  no 
intention  of  going  in  the  courfe  of  the  voyage  was  fuch  a 
fraud  as  avoided  fjicpolicy. 

Garrcnv,  Park,  Today,  and  W.  Adam,  now  (hewed 
caufe  againft  the  rule,  and  denied  that  there  was  any 
fraud*  either  in  factor  in  law  in  the  captain  having  taken 
out  his  cuftom-houfe  clearance  for  Helftngherg :  it  was 
rendered  neceflary  by  the  fituation  of  public  affairs  at  the 
time,  and  made  no  difference  whatever  in  the  contrail 
made  with  the  underwriters  *,  the  true  objeft  of  the  ad- 
venture being  to  carry  provifions  to  the  Britijb  armament 
at  a  place  to  which  by  the  terms  of  the  policy  the  aflured 
had  an  option  to  go.  And  they  relied  on  Blanche  v. 
Fletcher,  DougL  251.  where  the  taking  out  of  a  falfe 
cuftom-houfe  clearance,  for  the  purpofe  of  evading  the 
laws  of  a  foreign  country,  was  held  to  be  no  fraud  on 
the  underwriter ;  the  real  object  and  deftination  of  the 
(bin  being  legal  by  the  laws  of  this  country,  and  withia 

the 
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1809.  the  terms  of  the  policy.    Then  as  to  the  order  in  council 

— —  of  the  2d  of  September,  this  adventure  was  not  within  the 

siMMft  true  meaning  of  it ;  the  obje£t  not  being  to  carry  on  trade 

A»«ott.  wxfa  tjjC  J)ane/t  or  to  go  to  any  port  of  the  King  of  Den* 

mark  other  than  fuch  as  was  Britjjh  at  the  time,  for  J?«- 
U/b  purpofes.     Though  in  the  cafe  of  Sands  v.  CkU*\ 
4  Mod.  176.  the  breach  of  an  order  in  council  was  coo? 
H  fidered  not  to  avoid  a  policy* 

Tie  Attorney-General,  Befi  Serjt.,  and  Lawes,  in  fuppoit 
<rf  the  rule,  faid,  that  they  did  not  mean  to  infift  that  tKe 
policy  was  avoided  by  reafon  of  any  difobedience  to  the 
order  of  council  in  this  particular  cafe ;  though  they  de- 
nied the  generality  of  the  pofition,  that  difobedience  to 
an  order  of  council  might  not  avoid  a  policy  of  infurance 
by  making  the  forbidden  adventure  illegal,  as  the  King 
by  his  prerogative,  in  regulating  general  matters  of  navi- 
gation between  this  and  foreign  countries,  might  for  pub- 
lic purpofes  well  do.    But  they  relied  on  the  falfe  dear- 
ancc  which  had  been  taken  out  for  a  place  to  which  thjere 
was  no  intention  at  all  of  proceeding  j  which  they  faid 
was  very  different  from  the  practice  referred  to  of  not 
mentioning  in  that  document  all  the  ports  of  dcftinatioi} 
of  the  veflel  on  her  intended  voyage.     And  this  they  ar- 
gued was  a  fraud  upon  the  navigation  laws  of  the  king? 
dom,  and  particularly  upon  the  (tat.  13  &  14  Car*  2, 
*.  n.yi  3.)  by  which  every  (hip  before  her  departure 
from  any  port  of  this  kingdom  is  required  to  take  out  9 
cuftom-houfe  clearance  for  the  port  to  which  fhe  is  def- 
ined.   Now  if  it  would  be  illegal,  as  cannot  be  deniedj 
for  a  veflel  to  fail  without  any  clearance  at  all,  it  follows 
necefiarily  that  it  mud  be  illegal  to  take  out  a  falfe  $lear- 
uncc,  whiph  is  the  fame  in  effeft  as  poqe  at  aJl,  and  is  a 

fraud 
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fraud  upon  (he  law.    And  they  urged  that  the  bearing  of       1809. 
this  law  upon  fuch  a  pra&ice  was  not  brought  before  the      .  "~ ~ " 

^  .  **  Atkimsom 

Court  in  Planet*  v.  Fletcher,  which  could  not,  therefore,  n™$ 
be  oonfidered  as  an  authority  againft  the  obje&ion.  They 
alio  prefled  the  confideration,  that  however  the  principal 
obje£fc  of  the  adventure  might  have  been  the  fupply  of  the 
Jiritt/b  armament,  if  it  were  ftill,  againft  all  reafonable 
probability,  as  it  appeared  from  the  dates  of  the  feveral 
tranfa&ions  connected  with  that  expedition,  to  be  found 
at  Copenhagen  §  yet  there  was  ftrong  reafon  to  believe  that 
a  fecondary  obje&  of  it  was  at  all  events  to  carry  the 
provifions  to  Copenhagen  or  Elfineur%  where  alone  the  con* 
figncea  refided,  and  where  it  might  well  have  been  ex* 

r 

pefied  under  the  exifting  circumftances  to  meet  with  a 
good  market :  but  a  voyage  to  Heffingierg  was  quite  out  of 
contemplation  at  the  time. 

Lord  Eh.bnbob.ough  C  J.  I  am  perfectly  fatisfied, 
?nd  fo  were  the  jury  on  the  trial,  that  the  voyage  was  not 
illegal  either  in  intention  or  in  a&j  but  that  the  adventure 
was  undertaken  for  the  meritorious  purpofe  of  fupply* 
fog  the  Britijb  fleet  and  forces,  then  underftood  to  be  in 
poffefl&on  of  Copenhagen.  And  though  an  order  of  the 
king  in  council,  contemplating  that  this  kingdom  might 
be  placed  in  a  ftate  of  warfare  with  Denmark,  in  confe- 
rence of  the  meafures  then  meditated  or  in  execution, 
had  iffucd  on  the  ad  of  September  preceding  the  policy  in 
quefyon ;  and  though  intelligence  of  the  capitulation  had 
been  received  in  this  country  before  the  policy  was  e£- 
fe&cd,  and  the  evacuation  of  Copenhagen  was  then  con* 
templated  to  take  place  on  the  19  th  of  OBober\  yet  that 
yill  hot  affed  the  honefty  or  legality  of  the  tranih&ion. 
fhe  adventure  may  be  faid  tp  have  begun  on  the  J  6th  of 

QcJokcr 
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1809.        Offo&er,  when  the  veflel  left  her  moorings  in  the  river; 
•■—        the  objefl  of  it  was  to  fupply  the  Briii/b  fleet  and  forces 
*g*infi         engaged  in  the  expedition  to  Copenhagen  with  provifions ; 
and  though  the  evacuation  of  the  place  was  contemplated 
to  take  place  on  the  19th,  yet  circumftances  might  in- 
tervene to  delay  the  departure  of  our  forces \  and  their 
provifions  might  be  expe&ed  to  be  at  a  low  ebb.    The 
confignment  was  made,  not  to  the  fubjcfls  of  Denmark, 
but  to  a  Britijb  merchant  at  Copenhagen,  who,  if  the  eva- 
cuation had  taken  place  at  the  time  of  the  fliip's  arrival, 
was  expeQed  to  be  found  on  board  a  Britijb  (hip  off  that 
port.    There  could  then  be  no  objection  to  the  legality 
of  the  adventure,  if  the  avowed  obje&  of  it  had  been 
difclofed,  and  the  (hip  had  cleared  out  at  once  for  Copen* 
bagen  at  this  period  :    but  the  order  of  council  flood  in 
the  way  of  getting  a  clearance  for  Copenhagen,  which 
order  had  been  ifiued,  as  a  precautionary  meafure,  to 
prevent  the  vtffels  of  this  country  from  being  detained  in 
the  Dani/b  ports  in  the  event  of  hoftilities ;  and  to  ob- 
viate this  difficulty  the  clearance  was  taken  out  for  HeU 
Jlngberg,  a  Swedi/b  port,  without  any  purpofe  of  defeat* 
ing  the  order  of  council  or  trading  with  an  enemy.  This 
is  continually  done  upon  adventures  for  fupplying  the 
Briti/b  armies  and  fleets  on  foreign  fervice.    Nor  is  it  to 
be  taken  for  granted  that  in  no  event  whatever  was  the 
(hip  intended  to  go  into  Hejfingberg  in  the  profecution  of 
the  adventure :  the  captain  had  certainly  no  immediate 
intention  of  going  there ;  but  if  he  found  that  the  Bri- 
tijb armament  had  left  the  Danijb  territories  before  lus 
arrival,    he    might  have  found  it  expedient   to  pro- 
ceed to  the  neighbouring  Swedi/b  port,  which  he  was 
entitled  to  do  within  the  terms  of  the  policy.    But  I  am 
not  fat  jtfied  that  it  would  have  made  tip  infurance  illegal 

if 
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if  Ac  captain  had  never  mfditated  to  go  into  Helfmgberg         1809. 
at  all.    There  is  nothing  illegal,  fo  as  to  avoid  a  policy,  ' 

in  the  mere  circumftance  of  a  (hip  taking  out  a  clearance  *g*i*ft 
for  a  place  named  in  the  policy  to  which  there  is  no  in- 
tention of  going.  The  ftat.  of  Car.  2.  only  gives  a 
penalty  of  100/.  for  taking  out  a  falfe  clearance;  but 
there  is  nothing  in  that  to  make  the  voyage  illegal. 
That  was" determined  in  Plancbe  v.  Fletchers  and  though 
the  particular  ftatute  is  not  referred  to  in  the  report  of 
the  cafe,  yet  the  provifion  of  it  was  probably  in  the  con- 
templation of  the  Court.  Here  the  obje£t  of  the  voyage 
was  not  illegal,  but  meritorious  t  the  aflured  never  meant 
to  go  to  a  Danijb  yort>  as  fuch,  but  merely  for  the  fup« 
ply  of  the  Britijb  fleet  and  army  then  fuppofed  to  be  lying 
off  Copenhagen  $  and  the  jury  were  quite  fatisfied  of 
that  fad. 

Grose  J.  declared  himfelf  of  the  fame  opinion. 

Le  Blanc  J.  If  it  had  been  made  out  in  evidence 
that  this  was  a  voyage  intended  to  fupply  the  enemy  with 
provifions,  that  would  at  once  have  avoided  the  policy : 
but  the  defendant  failed  in  his  attempt  to  do  that ;  and 
the  jury  were  fatisfied  that  that  was  not  the  obje&  of 
the  adventure.  The  obvious  intention  of  it,  and  fo  it 
was  underftood  by  the  jury,  was  to  fupply  our  own  fleet 
and  army  off  Copenhagen  \  and  if  on  his  approach  to  that 
place  the  captain  had  not  found  the  fleet  there,  he  would 
probably  have  gone  to  Helfingherg.  It  has  been  deter- 
mined, however,  that  the  mere  circumftance  of  taking  a 
clearance  to  a  place  where  a  (hip  does  not  intend  to  go 
does  not  make  the  voyage  illegal  fo  as  to  vacate  the  po- 
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1 809.        Iky !  but  I  afti  not  fatisfied  that  the  captain  had  deter- 
mined not  to  go  to  Httftngbtrg  in  any  event. 


At*  into* 
Abbott. 


Bat  let  J-  The  whole  of  the  evidence  (hews  that  the 
objeft  of  the  voyage  was  to  fupply  our  fleet  engaged 
upon  the  expedition  to  Copenhagen,  with  provifions,  and 
not  to  run  into  an  enemy's  port,  where  the  veflel  would 
be  fare  to  be  captured. 

Rule  difchtrged. 


*V0*  Boydell  azain/i  DruaIxonD. 

if  it  appear  to  HTHE  declaration  ftated  that  the  plaintiff  and  his  Ac* 
tinderftanding  ceafed  partner  (the  late  Mr.  Alderman  Bojiell)  hid 

•Miitnaic'he  propofed  to  publiCh  by  fubfeription  a  feries  of  large  prints 

time  thai  it  ww  ftom  (omc  0f  fa  fcene8  \n  Skakijfaar/s  plays,  after  pic* 

fitfd  within  a  tures  to  be  painted  for  that  purpofe,  under  certain  con- 
year,  chough  it  mm 

might  and  was  ditions,  viz.  72  fcenes  were  to  be  painted,  at  the  rate  of 

i!ertafaUwith-  two  to  each  play,  and  the  whole  were  to  be  publtthed  in 

u  wShinthe1'  numbers,  each  containing  4  large  prints,  at  the  price  of 

£m?fandt  3  guIncas  *  awnber,  a  of  which  were  to  be  paid  at.  the 

*9&T- *- 5*  3* i  time  of  fubferibing,  and  the  remaining  guinea  on  the  de-< 

writing,  figned  livery  of  each  fucceflive  number  \  and  on  the  delivery  of 

by  the  party  to  *  .  .  .       .      i  . 

be  charged,  **  each  number  %  guineas  were  to  be  advanced  by  the  fub- 

forced  again!?*"  fcribers  towards  the  fucceeding  number ;  and  that  one 

fi^atolTinha  number  at  lcaft  ^^SA  be  annually  publi&ed  after  the 

book  intituled  delivery  of  the  firft.    And  then  the  declaration  ftated 

"  Shakefpetre  ' 

fubfcribertytiicir  that  on  the  7th  of  April  1790  the  defendant  became  a 

fignatnres,** 

not  referring  to 

a  printed  profpedat  wWeh  contained' the  terms  of  the  contrae?,  and  *fcich  wis  ddrfered  at 

the  time  to  the  fuWcribert  to  the  Boydell  Shakefpeare,  cannot  he  conne&ed  together,  fo  at 

to  take  the  cafe  out  of  the  fatute,  at  foch  connexion  could  only  be  cltablUhed  by  parol 

evidence. 

a  fob- 
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a  fubfcriber  for  one  fet  of  prints,  and  paid  his  2  guineas  $        1809. 
and  that  in  confideration  that  the  plaintiff  and  his  late      _ 

,       r  Boar  dill 

partner  had  promifed  to  perform  the  conditions  on  their        *g**P 
part  as  fnch  publilhers,  the  defendant  promifed  to  per- 
form the  conditions  on  his  part  as  foch  fubfcriber :  and 
then  it  alleged  that  although  the  pub!  i fliers  had  performed 
and  were  ready  to  perform  the  conditions  and  promife* 
on  their  part  in  all  refpe&s,  and  although  one  fet  of  the 
prints  had  been  long  fince  publifhed  and  ready  for  de- 
livery to  the  defendant,  according  to  the  form  and  effe£k 
of  the  faid  conditions,  of  which  he  had  notice  on  the 
loth  of  December  1804  *  an(*  though  the  defendant  was 
duly  requefted  to  accept  the  faid  prints  and  to  pay  for 
the  fame  according  to  the  faid  conditions  and  his  pro- 
mife, and  he  did  accept  two   nutabers,  and  paid  the 
plaintiff  a  further  fum  of  3  guineas  on  the  delivery  of 
each  of  thofe  numbers,  according  to  the  faid  conditions  * 
yet  he  refufed  when  fo  requefted  to  accept  the  refidue  of 
the  prints  or  pay  for  the  fame.    There  were  other  counts 
laying  the  contrafl  more  generally,  and  the  common 
money  counts*    To  all  which  the  defendant  pleaded 
non-aflumpfit,  and  that  the  caufe  of  adion  did  not  ac- 
crue within  fix  years. 

It  appeared  at  the  trial  that  the  firft  profpcfius  of  the 
work  was  publifhed  in  178(5,  and  a  fecond  profpedus  in 
1787.  On  the  firft  of  May  1789  the  Shahefpeare  gallery 
was  opened  in  Pall- Mall,  with  an  exhibition  of  34  large  • 
piQures  then  finiflied,  and  in  March  1 790  an  additional 
number  were  exhibited,  amounting  in  all  to  56 :  and 
alfo  fpecimens  of  feveral  of  the  prints  in  a  ftate  nearly 
ready  for  publication.  In  April  1790  the  defendant  be- 
came a  fubfcriber  to  the  large  prints ;  (a  fptendid  edition 
•f  the  letter-prefs  of  the  plays,  and  a  feries  of  fmall 

7  prints 
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1809*        prints  to  bind  up  with  it,  forming  a  diftinfl  part  of  the 
_  propofed  plan  of  publication.)    The  defendant's  fubferip- 

*z<*f  lion  was  No.  1103.1  the  whole  number  of  fubferibers  at 
the  clofe  having  been  1384.  At  the  time  of  his  fubferip- 
tion  the  defendant  paid  his  two  guineas  in  advance,  and 
had  a  receipt  given  him  for  the  fame.  The  delivery  of 
the  firft  number  was  made  in  June  1791  (a),  when  it  was 
delivered  to  the  defendant's  order,  who  thereupon  paid 
the  third  guinea  and  two  more  in  advance  for  the  next 
number.  The  fecond  number  was  delivered  to  the  de- 
fendant on  the  29th  of  March  1792,  was  advertifed  as 
before,  and  the  defendant  alfo  fent  for  that,  and  paid  his 
3  guineas,  two  of  them  in  advance  for  the  3d  number  as 
before.  Thefe  numbers  were  delivered  out  at  the  gallery 
in  PalUMal/j  being  the  place  where  the  defendant  had 
fubferibed.  Others  were  delivered  out  to  other  fubferi- 
bers at  Meflrs.  Boydeir*  (hop  in  the  city.  After  this 
time  at  lead  one  number  was  delivered  to  the  fubferibers 
in. general  in  every  year,  fometimes  two,  and  in  two  in- 
ftances  three  within  a  year,  until  the  whole  were  com- 
pleted} but  the  defendant  never  fent  for  any  more  of  the 
numbers,  though  he  never  gave  notice  of  his  intention  to 
difcontinut  taking  them  in.  Nor  did  the  plaintiff  ever 
make  any  particular  demand  on  the  defendant  to  take 

(a)  It-was  offered  to  ce  proved  at  the  trial  that  the  delivery  ot  the 
numbers  was  advertifed  in  fume  of  the  public  newfpapers  to  give  notice 
to  the  fubferibers,  that  they  might  fend  for  them :  but  Lord  Biienb*- 
rough  C.  J.  would  not  receive  the  evidence,  unlefs  it  were  alfo  (hewn  that 
the  defendant  was  in  the  habit  of  taking  in  one  of  fuch  newfpapers  j 
which  the  plaintiff  was  not  prepared  to  prove :  this  part  of  the  caufe 
therefore  refted  on  the  fa&  of  the  delivery  of  the  two  firft  numbers  to 
the  defendant's  order ;  but  the  point  was  ultimately  faved  with  the  reft  1 
and  when  it  was  mentioned  again  in  Court,  his  Lordfhip  ftill  thought 
the  evidence  of  notice  deficient  for  the  reafan  before  ihted. 

the 
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the  remaining  numbers  and  pay  for  them  till  1807,  after        1809. 
the  whole  work  was  completed  and  published  $  but  the  ' 

reft  of  the  numbers  as  they  came  out  were  regularly        *gai*Jt 
laid  by  for  him  according  to  the  order  of  time  of  his  fub- 
fcription.    The  lad  number  was  publiflied  in  1 803,  and 
the  number  of  prints  finally  delivered  to  the  fubferibets 
who  fent  for  them  was  1 2  more  than  the  ftipulated  num- 
ber*   This  was  the  general  nature  of  the  cafe  and  of  the 
evidence,  which  branched  out  into  fcveral  queftions ;  but 
as  the  judgment  of  the  Court  ultimately  turned  folely  on 
the  application  of  the  ftatute  of  frauds  to  this  cafe,  it  is 
only  neceflary  to  ftate  the  evidence  with  particularity  as 
to  that  point* 

The  fir  ft  profpe&us  of  the  work,  in  December  1786* 
ftated  the  intention  of  Meflrs.  BoydeR  "  to  publifh  by 
fubfeription,  (as  an  accompaniment  to  the  letter«prefs,)  a. 
feries  of  large  prints,   after  pi&ures  to  be  immediately 
painted,"  by  certain  artifts  named,  from  the  mod  (hiking 
fcenes  of  Sbakefpeare.     And  that  as  foon  as  the  pi£tures 
were  engraved,  they  would  be  hung  up  in  the  Shake/pear*  . 
gallery.    It  then  ftated  certain  conditions  in  fubftance 
the  fame  as  thofe  fet  out  in  the  declaration,  together 
with  others  calculated  to  fliew  the  magnitude  and  diffi- 
culty of  the  undertaking,  the  great  number  of  artifts 
neceflary  to  be  engaged  in  its  performance,  and  that  the 
completion  of  it  would  unavoidably  take  a  confiderable 
time*    The  espence  of  it  was  therein  eftimated  at  above 
50,000/.  (tf),  and  it  was  u  hoped  that  the  public  would 
be  forward  in  their  fubfcripiions>  and  thereby  incite  the  va* 
rious  artifts  engaged  in  the  prefent  arduous  defign  to  ex- 
ert their  utmoft  abilities  in  the  execution  of  it/*    One 

(a)  The  wodc  was  afterward*  iUtcd  to  have  coft  cenfidcrably  abovt 

100,000/. 
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1809.  of  the  conditions  was,  "  that  one  number  at  leaft  Ihould 

1 '  be  pablilhed  annually ;  and  the  proprietors  were  confi* 

mgdafi  dent  they  (hould   be  enabled  to  produce  tnvo  numbers 

D»«  vmomi,  wjl|1j|l  ^  courfe  of  every  year*9    The  other  profpeQus, 

publifhed  in  January  1807,  gave  an  account  of  the  pro- 
grefs  of  the  work  fo  far  as  it  was  then  publiQied,  and  of 
the  preparations  for  its  continuance,  with  observations 
on  the  means  employed  and  the  delays  and  difficulties 
which  might  occur  in  its  execution.  Printed  copies  of 
the  two  profpe&us  weic  lying  about  the  (hop  for  public 
infpe&ion  at  the  time  of  the  defendant's  fubfeription,  and 
the  general  praftice  was  to  deliver  £hcn*  to  fubferibers  at 
the  time  of  their  fubfeription.  But  the  book  in  which 
he  fubferibed  his  name  had  only  for  its  title  "  Shake- 
ffeare  Subscribers,  their  fignatures,"  without  any  re- 
ference to  either  profpe&us  in  the  terms  of  it.  After  the 
whole  work  was  completed  and  publiihed,  an  application 
was  made  to  the  defendant  in  Augufl  1806,  and  again  in 
March  1807,  to  take  and  pay  for  the  remaining  numbers 
of  his  fubfeription ;  to  which  latter  he  returned  an  an- 
fwrer  in  writing,  dated  ift  of  April  1807,  in  which  he 
fiated  that  he  ceafed  taking  in  the  numbers  of  the  Boydell 
Shale/peare  many  years  ago,  in  confequeuce  of  the  en- 
gagement not  being  fulfilled  on  the  part  of  the  proprie- 
tors ;  and  not  having  been  applied  to  from  that  time  till 
very  lately,  he  did  not  confider  himfelf  called  upon  to 
complete  the  fet.  (Signed  by  the  defendant.)  The  re- 
ceipt for  the  defendant's  fubfeription  was  in  this  form  ; 
"  Received  from  J.  Drummond  Efq.  one  guinea  as  the 
fecond  fubfeription  to  the  firft  number  of  the  Shahejpean 
with  large  plates  j  and  at  the  fame  time  received  two  gui- 
neas as  the  firft  fubfeription  to  the  fecond  number,  agree* 
ably  to  the  original  prcpofali"  (Signed  for  the  plaintiffs.) 

Several 
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Several  objeftions  were  taken  to  the  a&ion ;  1  ft,  that  this  i  809. 
was  an  agreement  partly  evidenced  by  writing ;  and  not  _ 
Coming  within  the  exception  of  the  ft  at.  23  Geo.  3.  c.  c8.  *{«>/ 
/  4.  as  a  contract  for  the  fale  of  goods,  required  to  be 
ftamped.  2dly,  That  it  was  not  a  contraft  to  be  performed 
within  a  year,  and  was  therefore  void  within  the  ftatute 
of  frauds  29  Car.  2.  c.  3.  /.  4.  the  whole  contraft  not 
having  been  reduced  to  writing,  and  figned  by  the  par- 
ties, &c.  3dly,  The  defendant  infifted,  that  by  the  na- 
ture of  a  contraft  of  this  fort,  he  was  entitled  to  abandon 
it  whenever  he  pleaftd,  on  forfeiture  of  the  two  guineas 
advanced  for  the  number  fucceeding  that  which  was  laft; 
delivered  to  and  accepted  by  him.*  4thly,  That  there 
having  been  no  acceptance  cf  any  number  on  the  one 
hand,  nor  tender  on  the  other,  for  16  years  prior  to  the 
tender  of  the  remaining  numbers  in  1807,  this  was  evi- 
dence of  a  mutual  abandonment  of  the  con t raft  before 
the  aftion  brought :  even  though  the  cafe,  taking  this  to 
be  one  continuing  contraft,  which  was  not  completed 
till  1803,  might  not  be  ftriftly  and  entirely  within  the 
ftatute  of  limitations.  The  plaintiff  was  nonfuited  at  the 
trial,  and  all  thefe  points  were  referred.  And,  5thly,  it 
was  contended,  that  the  ftatute  of  limitations  would 
cover  the  demand  for  every  number  except  the  laft. 

Park,  Ho/rcyJ,  and  Dampler  (hewed  caufe  againft  a  rule 
for  letting  afide  the  nonfuit.  1  ft,  As  to  the  want  of  a 
ftamp;  every  con  tr aft  which  is  to  be  evidenced  by 
writing  requires  a  ftamp,  unlefs  it  come  within  the  excep- 
tion of  the  ftatute  23  Geo.  3.  c.  58.  /  4.  as  a  contraft  for 
the  fale  of  goods;  which  this  does  not ;  as  the  exception 
is  confined  to  contraft  s  for  the  fale  of  goods  in  ejfe%  in  the 
Sate  in  which  they  are  to  be  delivered ;  for  which  they 
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1809.'        cited  Buxton  v.  Bedall(a)f  and  Waddington  r*  Bri/low{i). 

'  And  here  the  whole  contrail  was  clearly  executory. 

aganfi  adly,  It  was  morally  certain  from  the  fubjeft  matter  of 
this  agreement  that  it  could  not  be  executed  within  a 
year,  and  it  provided  in  the  very  terms  of  it  for  the  annual 
performance  of  certain  portions  of  the  work :  it  is  there* 
fore  void  by  the  ftatute  of  frauds  for  want  of  being  re« 
duced  to  writing  and  figned  by  the  parties.  It  was  in- 
deed proved  that  the  defendant  had  fubferibed  his  name 
in  a  book  with  the  title  of  "  Shalcfeare  fubferibers^  their 
Jlgnatum,99  and  that  printed  copies  of  the  profpe&ua 
were  lying  about  the  (hop,  one  of  which  it  was  the  ge- 
neral pradice  to  deliver  to  each  fubferiber  at  the  time  of 
his  fubfeription ;  but  there  was  nothing  to  conned  the 
profpe&us  with  the  fignature  in  the  book  except  by  parol 
teftimony ;  and  it  was  the  very  objed  of  this  branch  of 
the  ftatyte  to  exclude  the  intervention  of  parol  teftimony 
where  parties  were  to  be  bound  by  contrafts  that  were 
not  to  be  completely  performed  within  a  year.  No  copy 
of  the  profpe&us  was  ever  affixed  to  the  book  (c)\-  Where 
a  parol  contraft  is  to  be  performed  at  an  indefinite  pe» 
riod,  it  lies  on  the  party  infilling  on  performance  of  it  to 
{hew  at  lead  that  it  might  have  been  performed  within 
the  year*  *  \Lt  Blanc  J.  Suppofing  all  the  prints  could 
have  been  completed  within  a  year,  would  the  fubferibers 
have  been  compellable  to  take  and  pay  for  them  within 
that  time  under  the  terms  of  the  agreement?  Lord 
Ellenborwgh  C.  J.  Was  it  in  the  contemplation  of  the 
fubferibers  t»  be  called  upon  to  make  fo  large  a  payment* 
as  the  whole  would  have  amounted  to,  within  fo  fhort  a 

(a)  3  Efft,  303.  (£)  &  Bof.  &  Pull.  453. 

{<)  On  this  heid,  the  defendant's  counfel  afterwards  referred,  at  the 
conckiAon  of  tbt  argument,  to  BhuU  v.  JPbkibouft,  7  Eafl,  55S. 

period?} 
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period  ?]  It  feems  not  within  the  fair  meaning  of  fuch 
an  agreement,  one  objeft  of  which  is  to  diminilh  the 
preffure  of  the  expence  by  dividing  it  into  moderate  an-         again/* 

nual  inftalments.  3dly,  This  is  the  firft  inftance  of  an  l 
a£Hon  brought  for  the  non-performance  of  a  contract  of 
this  nature  ;  and  no  perfon  can  hereafter  venture  with 
prudence  to  fubferibe  to  works  publifhed  in  numbers,  (si 
method  of  publication  which  is  now  become  very  com- 
mon in  refpe&\>f  all  large  and  expenfive  works,)  if  it 
were  not  generally  underftood  that  every  fubferiber  is  at 
liberty  to  withdraw  his  fubfeription  whenever  he  pleafes. 
The  publiflier  in 'fixing  his  price  calculates  upon  fuch  an 
Cfcntual  partial  lofs :  and  in  this,  as  in  mod  other  in- 
ftances  of  the  kind,  it  is  endeavoured  to  be  guarded 
againft  or  compenfated  by  the  forfeiture  of  the  advance 
paid  on  the  delivery  of  one  number  towards  the  payment 
of  the  next.  This  is  the  implied  condition  of  releafe 
from  the  engagement.    It  is  a  contrail  from  number  to  , 

number ;  and  that  is  alfo  (hewn  by  the  form  of  the  re« 
ceipts.  It  mud  be  admitted  that  this  power  to  retra£fc 
will  be  mutual ;  and  it  is  reafonable  that  it  (hould  be  fo  ; 
for  if  there  had  only  been  100  fubferibers  to  the  work, 
Meflrs.  Boydells  would  not  have  been  bound  to  go  on  with 
a  publication  which  mud  have  ended  in  certain  ruin  to 
them.  The  facility  of  re  trad  ion  is  even  advantageous  to 
the  publiQiers  of  popular  works  in  numbers,  by  engaging 
many  more  fubferibers  than  could  be  obtained,  if  each 
were  bound  to  continue  his  fubfeription  to  the  end,  how* 
ever  inconvenient  or  burthenfome  it  might  afterwards 
become ;  an  obligation  which  would  extend  alfo  to  exe- 
cutors, when  their  ability  to  bear  it  might  be  effcntially 
impaired.  4thly,  At  all  events  there  was  evidence  of  a 
mutual  abandonment  of  the  contrail  by  the  parties,  after 

L  3  \6  years 


DftUJOfOHB. 


150  CASES  in  EASTER  TERM 

1809.  16  years  intenniffion  of  taking  in  the  numbers  on  the  one 
hand,  and  no  tender  of  the  prints  and  demand  of  payment 
for  them  on  the  other.  On  the  numbers  being  publilhed 
if  the  plaintiff  meant  to  enforce  the  contrail,  he  ought 
to  have  made  an  a£tual  tender  of  them  to  the  defendant, 
according  to  Calomel  v.  Briggs  (*),  unltfs  difcharged  by 
the  latter  faying  that  he  would  not  receive  or  pay  for 
them  if  fent :  and  this  ought  to  have  been  done  within  a 
reafonable  time  after  each  publication ;  otherwife  it  (hews 
that  the  contract  was  meant  to  be  abandoned :  and  If 
once  abandoned  as  to  any  prior  number,  the  defendant 
could  not  be  compelled  to  take  the  fubfequent  numbers, 
the  value  of  which  would  be  materially  diminifiied  by  the 
chafm  in  the  fet ;  and  no  perfon  can  be  bound  to  take 
part  only  of  a  work.  In  this  view  the  ftatute  of  limita- 
tions would  be  a  bar  even  with  refpe&  to  the  lad  num- 
ber, which  was  publiflied  within  fix  years  before  the  acr 
tion  commenced.  But,  sthly,  at  any  rate  it  mud  operate 
in  bar  of  any  claim  for  the  numbers  publiflied  more  than 
fix  years  ago,  oh  which  the  money  became  due  imme- 
diately, if  at  all. 

TTbi  Attorney-General,  G  arrow  9  Mar  ryot,  and  Bollani% 
in  fupport  of  the  rule!  on  the  ift  point  contended  that 
no  (lamp  was  neceflary  within  the  exception  of  the  flat. 

23  ^*  3*  c%  58-/  4->  which  covers  not  only  contracts  for 
the  fait  of  goods,  but  fuch  as  relate  to  the  fale  of  goods  % 
which  latter;  words  were  held  in  Warrington  v^Furhorty) 
to  extend  to  a  contract  for  the  payment  of  goods  there- 
after to  be  purchafed  by  a  third  perfon,  and  which  goods 
therefore  might  not  exift  in  fpecie  at  the  time  of  the 

contract  made.    [Lord  Ellmborough  C.  J.    It  is  rather  to 

»-* 
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be  implied  from  th*t  cafe,  that  the  goods  which  were  the 
fubje&  of  the  contract  were  in  exiftence  at  the  time ;  for 
.  the  parties  contemplated  an  immediate  delivery;  and  the 
delay  arofe  only  from  the  want  of  a  guarantee  j  and  as 
foon  as  a  guarantee  was  obtained,  the  delivery  took 
place.  It  was  therefore  a  contract  for  goods  which  had 
a  prefent  capacity  of  being  delivered.]  The  indulgenee 
meant  to  be  granted  to  mercantile  contracts  would  be 
rendered  almoft  nugatory  .by  a  different  conftrudion ; 
for  it  can  feldom  happen  that  goods  which  are  contracted 
for  on  a  large  fcale  are  all  complete  at  the  time  of  the 
order  given \  it  is  fufficient  to  bring  the  cafe  within  the 
words  of  the  exception  if  the  contract  be  for  the  delivery 
of  goods."'  [Lord  ElUnborougb.  Is  it  meant  then  to  be 
contended  that  a  contract  for  the  fuppiy  of  good?  to  ano- 
ther for  20  years  to  come  would  not  require  a  (lamp  ?]  It 
would  not, if  the  contract  were  (imply  for  that  which  would 
be  goods  when  delivered  ;  and  not  for  work  and  labour. 
Buxton  v.*  Bedall  (a)  was  of  the  latter  defcription  $  and 
Waddlngton  v.  Briftow  (b)  went  partly  on  the  contract 
affecting  the  realty*  The  2d,  they  faid,  was  a  new  and 
important  queftion.  It  is  not  neceflary,  in  order  to  take 
an  executory  contract  out  of  the  4th  fe£tion  of  the  (lac- 
tate of  frauds,  to  make  it  appear  by  the  terms  of  the 
contract  that  it  mud  be  executed  within  a  year :  on  the 
contrary  it  was  faid  by  Dennifin  J.  in  Fenton  v.  Em- 
tiers  (c)9  that  "  the  (latute  plainly  meant  an  agreement 
not  to  be  performed  within  a  year,  and  expreftly  and^- 
cificatt)  JlP  agreed.  A  contingency  is  not  within  it,  nor 
any  cafe  that  depends  upon  contingency.  It  does  not  ex- 
feud  to  cafes  where  the  thing  only  may  not  be  performed 


(«)  3  £*/,  303.  (i<)  ft  Sof.  &  Pull.  45*. 
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1 809.       within  a  year ;  and  the  aft  cannot  be  extended  further  tha» 
-  the  words  of  it«     And  with  this  agrees  Smith  v.  We/l~ 

egainfl        ball (a) .   It  is  fufficicnt  that  it  may  be  j  and  if  thc'quef* 
tion  depended  upon  the  pofiibility  or  impoffibility  of  per-* 
formance  within  the  year,  the  jury  mult  decide  upon  i& 
Before  the  defendant  fubfcribed,  the  Sbahefptare  gallery 
had  been  opened  with  an  exhibition  of  56  pictures,  with 
Specimens  of  feveral  of  the  prints  nearly  ready  for  pub- 
lication ;  and  in  fa£t  the  firft  number  was  publifhcd  in 
little  more  than  a  twelvemonth  after  bis  fubfcription. 
Then  when  the  defendant  accepted  the  firft  number,  he 
entered  into  a  new  contraft  for  the  fecond  and  fubfe- 
quent  numbers,  and  he  confirmed  that  contract  by  the 
acceptance  of  the  fecond.    Such  acceptance,  therefore* 
took  the  cafe  out  of  the  ftatutej  by  the  partial  execution 
pf  the  cbnttadh     If  this,  were  othcrwife,  one  who  con- 
tracted with  another  for  the  building  of  a  houfe,  if  not  in 
writing!  would  be  abfolved  from  his  contract,  unlefs  the 
houfe  were  to  be  finifhed  within  a  year.     Suppofe  goods 
fold  and  delivered  for  a  certain  price,  at  13  months  cre- 
dit, without  writing ;  the  terms  of  payment  would  be  a 
part  of  the  contract,  and  if  no  evidence  could  be  given 
of  that  by  the  itatute,  the  vendor  would  not  be  bound 
by  the  (tipulated  price,  and  the  jury  could  only  give  a 
verdi£t  for  the  value  of  the  goods      [Lord  Etienborougb. 
In  that  cafe  the  delivery  of  the  goods,  which  is  fuppbfed 
to  be  made  within  the  year,  would  be  a  complete  execu- 
tion of  the  contra£t  on  the  one  part ;  and  the  queftion 
of  confidp  ration  only  would  be  referved  to  a  future  pe- 
riod.]   The  policy  of  the  ftatute  does  not  apply  to  con- 
tra ft  3  which  are  to  be  in  part  executed,  though  not  com~ 

(a)  3  Sett.  9.  and  i  LJ.  fiaj.  316.    All  the  cafci  were  fated  to  be 
colic  fled  in  Rderti  on  the  Statute  of  Fraud* 
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pleted,  within  the  year  ;  becaufe  a  partial  execution  of        1809* 
ilfrlf  furnifhes  evidence  of  the  reality  of  the  contrail  ;  ,    - 

and  the  danger  meant  to  be  guarded  again  ft  was  the  fet-         mggm/t 
ting  up,  by  perjured  teftimony,  of  fuppofed  contra£Uf       m'MHP    * 
which  were  not  evidenced  by  any  a£U  of  the  parties  with- 
in a  year}  which  period  was  taken  as  the  limit  of  reason- 
able time,  within  which  it  was  probable  that  the  execu- 
tion of  a  mere  parol  contract,  not  evidenced  by  any  a£ts 
of  the  parties,  would  be  podponed,  and  which  was  there- 
fore required  to  be  evidenced  by  writing.     And  as  Z 
delivery  of  part  of  the  goods  at  the  time,  by  way  of  earned 
to  bind  the  bargain,  will  take  a  cafe  out  of  the  ftatute* 
fo  will  part-performance  within  the  year,  which  is  ana- 
logous to  earncft.    But  fuppofing  it  to  be  neceflary  to 
prove  the  contract  by  writing,  figned,  &c.  they  contend- 
ed that  there  was  fuch  evidence  of  it  in  this  cafe :  for 
the  terms  of  the  contrad  were  dated  in  the  printed  pro- 
fpefius,  to  which  there  was  fufficient  reference  by  the 
title  of  the  book  in  which  the  fubferibers'  names  were 
entered,  viz.  "  Sbakefpeare  Subscribers,  their  Signatures." 
[Lord  Ellenborougb  C.  J.    The  profpe&us  cannot  be  con* 
ne&ed  with  the  book  of  fubferiptions  without  parol  tef- 
timony. What  is  there  in  the  title  to  refer  to  the  particu- 
lar profpe£tus  rather  than  to  any  other  ?  If  it  had  referred 
to  the  particular  profpe&us  then  publifhed,  it  would 
have  helped  the  plaintiff  over  the  difficulty.]    It  is  not 
pretended  that  there  was  any  other  profpc&us  to  which 
it  could  refer  \  and  the  defendant's  letter  recognizes  this 
engagement  with  the  proprietors  of  the  Boydell  Sbakejpeareg 
and  no  other  engagement  than  thai  contained  in  the 
profpe&us  was  (hewn*  On  this  head  they  cited  Weifordu 
Beazilcf  {a)s  and  Tawney  v.  Crowther  (*).     3  dly,  As  to  the 

defendant's 
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1809.        defendant's  right  to  abandon  the  contraft  on  forfeiture 
—        of  his  two  guineas  advanced  for  the  next  number}  it  is 

Boyd ill 

*z«n*  contrary  to  the  nature  of  every  contra£t  that  one  of  the 
parties  fliould  be  at  liberty  to*  abandon  it  without  the 
confent  of  the  other,  while  it  is  in  progrefs  towards  exe- 
cution* The  argument  would  be  the  fame,  if  inftead  of 
die  feries  of  prints,  the  defendant  had  fubferibed  to  the 
letter-prefs*  The  plaintiff  would  have  been  anfvrerable 
for  a  breach  of  his  contra&,  if  after  delivery  and  receiv 
»g  payment  for  half  a  book,  he  had  refufed  to  proceed 
with  che  work,  which  would  have  rendered  that  half 
altogether  ufelefs  and  of  no  value  to  the  defendant :  the 
latter  therefore  muft  in  like  manner  be  anfwerable  for 
not  performing  his  part  of  the  contraft.  The  parties 
would  not  be  put  upon  equal  terms  by  extending  the 
liberty  of  abandonment  to  each ;  for  a  great  part  of  the 
expence  of  many  fucceflive  numbers  was  incurred  before 
the  delivery  of  the  fecond,  upon  a  fcale  of  expence  adapted 
to  the  exifting  number  of  fubferibers  ;  and  the  defend- 
ant, by  having  taken  two  of  the  numbers  and  discontinu- 
ing the  reft,  puts  the  plaintiff  in  a  worfe  fituation  than  if 
he  had  not  taken  any  j  for  the  fet  is  fpoiled,  and  all  the 
facceeding  numbers,  which  were  in  a  ftate  of  preparation 
before  notice  of  abandonment,  would  be  fo  much  lofs 
incurred.  If  one  fubferiber  could  abandon,  all  might; 
and  the  publilhers  muft  neceffarily.have  incurred  a  lofs 
of  many  thoufand  pounds.  The  very  nature  of  the  thing, 

—  therefore9  requires  that  every  fubfeription  (bould  be  coo* 

fidered  as  one  entire  and  abfolute  contract  for  the  whole 
work.  If  fo,  then,  4thly,  there1  is  no  evidence  of  its 
having  been  abandoned  by  the  plaintiff.  It  was  not  ne- 
ceffary  for  the  plaintiff  to  give  notice  to  each  fubferiber 
as  t)ie  numbers  came  out ;  it  could  not  be  to|d  where 

*?7 
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they -were  to  be  met  with  5  they   were  difperfed   all         1809. 
o?er  the  kingdom,  and  many  in  foreign  countries.    The       '"' '     ■  ■ 
fubfcribers  invariably  fent  £>r  their  numbers,  and  the  de-         **£* 
frndant  did  the  fame  as  to  the  two  numbers  which  he     D*B^*10*^ 
took  in.    The  defendant's  numbers  were  regularly  fet 
apart  for  him  as  they  were  published :  and  he  ought 
at  lead  to  have   given  exprefs   notice   of  his  inten- 
tion to  difcontinue  the  work,  before  any  preemption  of 
the  plaintiff's  confent  to  fuch  difcontinuance  cpuld  be 

# 

inferred  from  the  mere  a<9  of  not  calling  upon  him  to  take 
the  numbers.  Sthly,  If  the  contrail  were  entire,  and  not 
abandoned,  the  ftatute  of  limitations  would  not  run  upon 
any  part  of  it,  as  the  demand  was  made  and  the  aftion 
was  brought  within  fix  years  after  the  laft  number  was 
publiftied :  and  of  courfe  it  could  not  affed  the  demand 
for  that  number, 

Lord  Ellenborough  C.  J.  On  conference  with  my 
brothers,  finding  that  we  are  all  of  opinion  that  the  ac- 
tion is  not  maintainable  on  one  of  the  grounds  of  objec- 
tion taken  to  it,  it  is  not  neceffary  to  difcufs  the  others. 
We  are  all  clearly  of  opinion  that  this  was  not  a  contract 
which  was  to  be  performed  within  a  year,  and  ought 
therefore  to  have  been  evidenced  by  writing  figned,  as 
required  by  the  ftatute  of  frauds.    The  whole  fcope  of  ' 

the  undertaking  (hews  that  it  was  not  to  be  performed 
within  a  year :  and  if,  contrary  to  all  phyfical  proba- 
bility, it  could  have  been  performed  within  that  time,  yet 
the  whole  work  could  not  have  been  obtruded  upon  the 
fubferibers  at  once,  fo  as  to  have  entitled  the  publifhers 
to  demand  payment  of  the  whole  fubfeription  from  them 
within  the  year.  It  has  been  argued  that  an  inchoate 
performance  within  a  year  is  fufficicnt  to  take  the  cafe 
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ifoo*       out  of  the  ftatute ;  but  the  word  ufed  in  die  claufe  of  the 
■  ftatute  is  performed,  which  ex  vi  termini  muft  mean  the 

^"/f*  complete  performance  or  confummation  of  the  work :  and 
pk  vmmoks,  ^at  ig  ^^med  by  another  part  of  the  ftatute,  requiring 
only  part-performance  of  an  agreement  to  fuperfede  the 
necefliiy  of  reducing  it  to  writing ;  which  ihews  that  whca 
the  legiflature  ufed  the  word  performed,  they  meant  a  com- 
plete  and  not  a  partial  performance.  If  this  were  not  the 
true  conftru&ion  of  the  ftatute,  great  inconvenience  would 
enfuc  in  the  execution  of  contrails  for  large  works, 
which  muft  neeeffarily  require  a  long  time  for  their  com- 
pletion 5  as  in  the  inftance  of  Stmerfet  houfe,  which 
occupied  many  years  in  the  building.  If  one  (tone  were 
laid  within  a  year  from  the  making  of  the  contraft  by 
parol,  it  would,  according  to  the  argument,  have  taken 
the  cafe  out  of  the  ftatute,  leaving  the  terms  on  which 
tbe'great  mafs  of  it  was  to  be  built  to  fallacious  memory 
alone,  to  be  exercifed  at  fome  diftant  period*  which  Would 
let  in  the  very  mifchief  which  the  ftatute  meant  to  guard 
againft.  Therefore  to  exclude  perjury,  and  to  perpetu- 
ate the  true  terms  of  contrails  which  were  not  to  be  per- 
formed within  a  year,  there  is  no  doubt  that  the  ftatute 
meant  a  confummate  performance  within  that  time. 
Now  here  by  the  very  terms  of  the  contract,  and  clearly 
in  the  contemplation  of  the  patties  from  the  whole  fcope 
of  it,  it  was  not  to  be  performed  within  a  year ;  for  the 
agreement  was  to  publith  at  lead  one  number  annually 
after  the  delivery  of  the  firft,  and  according  to  the  num- 
ber of  pi&ures  to  be  publUhed,  at  the  rate  of  two  from 
each  play,  the  work  would  confift  of  many  numbers. 
On  this  ground  the  cafe  appears  to  be  clearly  within  the 
ftatute,  and  the  objection  taken  to  the  aftion  to  be  well 
founded.    Without  confidering  therefore  the  queftion  as 

to 
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to  the  ftamp,  though  I  hare  not  much  doubt  on  that  or        1809. 
on  other  queftions  which  hare  been  raifed,  it  is  fufficient  ' 

BoTSCCX 

to  fay  that  the  nonfuit  ought  to  (land.    I  (hould  add,  that        again/t 

Deummohv* 
I  cannot  conne£fc  the  fubfcription  of  the  plaintiff's  name 

in  the  book  with  the  profpe&us ;  nor  does  the  defend- 
ant's letter,  refer  to  the  profpw&qs  produced  at  the  trial* 
It  fpeaks  indeed  of  his  engagement  with  the  proprietors  of 
the  Boydell  Shahefpeare ;  but  it  cannot  be  (hewn  to  be  the 
engagement  contained  in  the  particular  profpe&us  with- 
out parol  evidence,  which  the  ftatute  excludes.  If  there 
had  been  a  plain  reference  to  the  particular  profpe&us* 
that  might  hare  helped  the  plaintiff;  but  there  is  no- 
of  that  kind. 


Grose  J.  Confidering  the  nature  of  the  work,  and 
the  whole  of  the  two  profpedus,  it  is  impoffible  to  fay 
that  the  parties  contemplated  that  the  work  was  to  be 
performed  within  a  year ;  for  it  was  to  be  publHhed  **- 
finally  in  numbers,  and  it  was  clear  that  it  would  take 
many  years  to  complete  it.  This  therefore  is  one  of  thofe 
cafes  which  the  ftatute  of  frauds  contemplated,  and  in 
which  it  is  eminently  ufeful  and  neceffary  :  and  it  is  clear 
that  the  contrail  ought  to  have  been  in  writing. 

Lb  Blanc  J.  Looking  at  the  two  profpe&us,  it  ap-  „ 
pears  by  the  very  terms  of  the  contra£t,  as  it  is  to  be 
colle&ed  from  them,  that  it  was  to  be  performed  at  £ 
period  beyond  the  fpace  of  one  year;  for  the  publifhers 
confidered  it  poffible  that  two  numbers  might  be  pro- 
duced in  every  year,  but  not  more ;  and  at  that  rate  it 
would  neceflariiy  require  many  years  to  complete  the 
work.  And  if  it  had  been  poffible  to  complete  the  whole 
in  one  year,  few  fubferibers  would  have  been  found  who 

13  would 
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1 809*  would  have  engaged  to  pay  the  whole  money  within  thit 
time*  The  contract  therefore,  not  being  contemplated 
to  be  performed  within  a  year,  ia  required  by  the  ftatute 
of  frauds  to  be  in  writing  and  figfied  by  or  on  behalf  of 
the  party  to  be  charged.  Then  can  we  fay  that  this  was 
in  writing  and  fo  figned  ?  The  evidence  is,  that  the  de- 
fendant fubfcribed  a  book  intitled9  "  Shake/peare  fubfcri* 
bcT8,  their  fignatures."  If  there  had  been  any  thing  til 
that  book  which  had  re«%.md  to  the  particular  profpe&us, 
that  would  have  been  fufficient :  if  the  title  to  the  book 
had  been  the  fame  with  that  of  the  profpe&us,  it  might 
perhaps  have  done:  but  as  the*  fignature  now  ftands, 
without  reference  of  any  fort  to  the  profpe&us,  there  was 
nothing  to  prevent  the  plaintiff  from  fubftituting  any 
profpedus,  and  faying  that  it  was  the  profpe&us  exhibited 
in  his  (hop  at  the  time,  to  which  the  fignature  related : 
the  cafe  therefore  falls  dire&Iy  within  this  branch  of  the 
ftatute  of  frauds*  And  then  the  only  queftion  is,  whether 
the  cafe  can  be  taken  out  of  the  ftatute,  becaufe  there  was 
%part  performance  of  the  contraft  within  the  year :  but 
no  cafe  goes  the  length  of  deciding  that ;  and  fuch  a 
conftruftion  would  leave  the  whole  mifchief  intended  to 
be  remedied  by  the  a£t  ftill  fubfifting.  For  fuch  part 
performance  does  not  (hew  that  it  was  the  particular  pro- 
fpeftus  produced  at  the  trial  which  the  defendant's  fig- 
nature referred  to  ;  and  if  that  can  only  be  eftabHflied  by 
parol  evidence,  which  is  neceflary  to  conneft  the  figna- 
ture with  the  two  papers,  it  ftill  leaves  the  cafe  withur 
the  mifchief  meant  to  be  provided  againft.  I  am  forry 
therefore  for  the  juftice  of  the  cafe,  that  the  obje&ioD*. 
which  goes  on  a  ground  befide  the  merits  of  the  queftioD, 
snuft  prevail. 

Satle* 
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Batley  J.    It  was  clearly  the  undcrftanding  of  all 
parties  that  the  contrad  was  not  to  be  performed  within 

Boy  out 

a  year ;  and  if  the  publiihcrs  could  by  poffibility  have         n*infi 
umpUted  the  work  within  that  time,  they  could  not  have    DaWMM011* 
compelled  the  defendant  to  have  taken  and  paid  for  it  *" 

immediately.  I  ufe  the  word  completed^  becaufe  1  think 
that  it  is  the  true  meaning  of  the  word  performed  ufed  in 
the  ftatute.  The  cafes  have  decided  that  in  order  to 
bring  a  contraft  within  this  branch  of  the  ftatute,  it  muft 
cither  have  been  exprefsly  ftipulated,  or  it  muft  appear  to 
have  been  the  undcrftanding  of  the  parties,  that  it  was  not 
to  be  performed  within  a  yean  That  does  appear  in  the 
prefent  cafe ;  and  I  cannot  fay  that  a  contraA  is  per- 
formed) when  a  great  part  of  it  remains  unperformed 
within  the  year ;  or  in  other  words,  that  part  performance 
is  performance*  The  mifchief  meant  to  be  prevented  by 
the  ftatute,  was  the  leaving  tq  memory  the  terms  of  a 
contract  for  longer  time  than  a  year.  The  perfons  might 
die  who  were  to  prove  it  ;•  or  they  might  lofe  their  faith- 
ful recolleftion  of  the  terms  of  it.  If  part  performance 
were  to  fupply  the  want  of  writing,  a  party  might  be 
fixed  with  a  contract  for  fupplying  goods  for  20  years 
together,  at  the  price  which  was  paid  for  them  in  the 
firft  year,  although  the  price  might  have  rifen  conGder- 
ably  9  for  it  would  be  faid  that  the  price  paid  for  thofe 
delivered  immediately  was  evidence  of  the  rate  agreed 
upon  for  the  delivery  in  fubfequent  years.  But  here  it 
is  argued  that  the  book  of  fignatures  may  be  con  netted 
with  the  two  profpe£tus  which  were  publiftied  at  the  time 
and  delivered  to  the  fubferibers :  but  that  cannot  be  done 
without  the  intervention  of  parol  evidence,  and  that  opens 
a  door  to  perjury,  which  it  was  the  objeft  of  the  ftatute 
to  prevent.    Befidcs,  it  would  dill  be  left  uncertain  upon 

7  tho 
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1809*  the  face  of  the  papers  to  what  the  defendant*!  fubferip* 
don  applied  ;  for  there  were  fubfciibers  to  the  whole 
Work,  and  fubferibers  to  the  prints  Only  ;  and  it  would 
not  appear  to  which  of  thefe  the  defendant'*  fignature 
was  meant  to  apply . 

x  Rule  discharged* 


o*». 


***r»  Bebb  and  Another  againft  T.  S.  Penoyre,  Eli* 

M&y  5*h» 

zabeth  Ann  Castell,  C.  Littledale,  and 
Catherine  Louisa  his  Wi  e,  R.  Cook,  Clerk, 
and  Anna  Maria  his  Wife,  and  J*  Drummonj> 
and  Harriett  his  Wife* 

TwoteSagfclfcd  rPHE  plaintiffs,^  furviving  aflignees  of  Samuel  Caflell 

of  undivided         JL 

moieties  at  tc-  and  Walter  Powell,  bankrupts,  filed   their  bill 'in 

men  in  fee,  Chancery  againft  the  defendant  Penoyre,  as  the  purchafer 

a^oW^y  die  at  an  audion  of  a  certain  freehold  eftate  put  up  to  fale 

^  wthe^ther  ^7  *c  afligncc«*  and  againft  the  other  defendants  as 

will  carry  the  claiming  fome  intereft  therein*  to  compel  the  completion 

fee?  Bwatany  *  *  r  r 

iite  the  fee  did  0f  the  purchafe  by  the  one,  and  the  difcovery  of  title 
icfidiury  claafe,  againft  the  reft.  The  defendants  in  their  anfwer  dated 
teftator  after  the  will  of  John  Caflell  deceafed,  brother  to  the  bankrupt 
a#7^£ftU$r"  *•  Caflell,  and  contended  that  under  it  the  bankrupt  was 
ZtfobauU****  cntlt'C(*  on'y  t0  an  eftate  for  life  in  an  undivided  moiety 
with  his  furni-    0f  tjjC  premifes,  with  remainder  in  fee  to  the  defendants 

sure,  to  be  fold,  * 

and*//  the  reft  (excepting  Penoyre)  by  virtue  of  the  refiduary  claufe  in 
divided  amenta  the  will.  And  on  the  hearing  of  the  caufe  his  Honor 
and  appointed    directed  this  cafe  to  be  made  for  the  opinion  of  the 

executors:  for     0 
fuch  divifion  of  ^OU«. 
the  rtfi  and  reji- 

dm  muft  be  inuaded  to  be  made  by  the  «*«vftrx  as  fitch,  and  thcrefort  confined  to  per* 

final  property. 
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John  and  Samuel  Caftell,  being  feifed  in  fee  each  of  one        1809* 
Undivided  moiety  of  the  premifes  in  queftion,  John  Caftell       — — 

Bess 

on  the  ad  day  of  February  1 8o2f  by  his  will  duly  executed,        elainfi 
devifed  (inter  alia)  as  follows:   ••  I  give  to  my  brother       *»0YI1# 
u  Samuel  Caftell  my  half  part  of  the  five  freehold  honfes 
"  which  I  hold  with  him  in  Leadenha1l-J1reet%  oppofite  to 
49  Cree  church.     I  give  4000A  Bank  (lock,  and  4000/. 
"  3  per  Cent.  Conf.  amongft  the  four  daughters  of  my  \ 

u  brother  Samuel  Caftelt%  to  be  divided  equally  between 
"  them,  (hare  and  (hare  alike."  Then  after  two  feverat 
bequefts  of  ftock  to  other  perfons,  the  will  proceeds! 
u  I  give  to  T.  Ryder  Efq.  and  to  his  heirs  for  ever%  my 
u  two  freehold houfes in Sherborne-lane" &c.  Then  after 
feveral  other  bequefls  of  other  (lock,  and  of  pecuniary 
legacies,  the  will  concludes  as  follows :  "  I  order  the 
u  leafe  of  my  houfe  with  all  the  furniture  (except  the 
"  eight  worked  chairs)  to  be  fold,  and  all  the  reft  and  reft* 
"  due  to  be  divided  amongft  the  four  daughters  of  my 
41  brother  Samuel  Caftell^  (hare  and  (hare  alike.  J  ap- 
*  point  J.  S.  and  J.  S.  executors,"  &c.  The  devifor 
died  feifed  in  November  1 804,  leaving  his  brother  Samuel 
his  heir  at  law.  He  was  alfo  at  the  time  of  making  his 
will  and  at  the  time  of  his  death  feifed  in  fee  of  the  free- 
hold  houfes  in  Sherlorne-lane,  but  not  of  any  other  free- 
hold eftate.  The  defendants  Elizabeth,  Catherine  Louifa, 
Anna  Maria,  and  Harriett f  are  the  four  daughters  of  the 
teftator's  brother  Samuel.  The  queftion  was,  what  eftate 
Samuel  Caftell  took  under  the  will,  or  as  heir  at  law,  in 
John  Caftell**  moiety  of  the  five  meffuageg. 

•  • 

Burroughs  for  the  plaintiffs,  contended  that  Samuel 
Caftell  took  a  fee  under  his  brother's  will  by  the  devife 
of  «  my  half  part;9  Jfcc.    The  two  brothers  being  feifed 
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1 809.        in  fe£of  undivided  moieties,  the  devife  by  John  of  bis  ka/f 
1         part  to  Samuel  maft  be  underftood  to  mean  his  whole  in- 

Bibb  r 

againjf  telreft  in  the  one  moiety!  fuch  as  Samuel  already  had  in 
the  other;  efpecially  in  the  cafe  of  a  devife  to  an  heir, at 
law*  Bat  at  any  rate,  if  thofe  words  carried  only  a  life 
eftate,  for  want  of  words  of  limitation,  the  fee  defcended 
to  Samuel  as  heir  at  law,  not  being  included  in  the  refi- 
duary  claufe  to  the  daughters,  which  is  confined  to  per- 
forralty.  The  devife  of  "  all  the  refl  ondrefidue"  follows 
pecuniary  and  chattel  bequefts.  The  teftator  orders  the 
reft  and  refidue  to  be  divided  amongft  the  daughters;  and 
whom  but  his  executors  can  he  order  to  make  fuch  divi- 
Con  ?  The  words  Jhare  and  Jhare  elite  was  before 
applied  by  the  teftator  to  the  be  que  ft  of  dock  amongft 
the  daughters.         *  4 

Littledale  contra*.  There  are  no  words  of  limitation 
of  necefiary  implication  to  extend  the  devife  to  Samuel 
beyond^  life  eftate.  In  Petty  wood  v.  Cook  («),  a  devife  of 
Mam  Mam  partem  was  held  not  to  carry  a  fee,  but  only 
txprefled  the  thing  devifed.  So  a  devife  of  a  mzn's  Jhare 
in  the  New  River  only  carries  a  life  eftate  ;  as  in  Middle* 
ton  v.  Swaine  (A).  It  cannot  make  any  difference  that  the 
two  brothers  held  undivided  moieties  as  tenants  in  com- 
mon in  fee ;  for  their  eftates  were  entirely  feparate  and 
diftinft,  and  the  words  muft  be  conftrued  in  the  fame 
manner  as  if  the  devife  were  to  a  ftranger.  It  appears 
by  the  devife  to  Ryder  and  his  heirs  that  the  teftator  knew 
how  to  pafs  a  fee.  Then  the  fee  pafled  by  the  devife  of 
•f  all  the  reft  and  refidue9*  to  his  nieces.    The  teftator  had 


(«)  Cro.  ETm.  52.    *  Lew*  1*9,  193.  and  3  Lcm.  1 8* 
(h)  &i«.  339.  and  Cm*,  2,01. 
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before  devifed  real  as  well  as  perfonal  property ;  the  pre-         itfjp. 
famption  therefore  is  that  he  meant  the  reft  and  refidue         - 

r  #  Bibb 

of  both  5  and  there  is  nothing  to  confine  it  to  perfon-  *gai*p 
alty.  The  words  "  (hare  and  (hare  alike"  are  as  often 
applied  to  realty  as  to  perfonalty.  The  executors  are  not 
directed  to  make  the  divifion,  but  the  law  will  inaice  it, 
as  it  mikes  tenants  in  common  by  the  words  Jbare  and 
fiare  alike* 

Borough  in  reply  queftioned  the  cafe  of  Pettywood  v. 
Cooit  where Sy  the  words  "  totam  illam  partem*'  the  tefta- 
torfeemed  rather  to  have  meant  all  the  intereft  that  had 
been  before  jevifed  to  the  firft  taker,  which  was  the 
whole  fee.  \nd  as  to  the  cafe  of  Middleton  v.  Stvaine, 
the  Wordstar,  as  applied  to  property  in  the  New  River 
water,  was  incommon  appellation  merely  defcriptive  of 
the  thing.  Bit  he  relied  principally  on  the  fee  being  un- 
d'rfpofed  *f  by  :he  refiduary  clfufe. 

Lod  Ellenborough  C.  J.  If  there  be  any  douot  on 
thedevife  of  the  tefta  tor's  half  part  to  his  brother,  whe- 
ther it  will  carry  the  fee  for  want  of  words  of  limitation, 
it  is  nofimportant  to  the  decifion  of  this  c^fe,  if  it  be  not 
taken  from  him  by  the  refiduary  claufe ;  as  the  fee,  if  un- 
difpofed  of  by  the  will,  d^fcended  to  Samuel  as  heir  at 
law.  Though  if  it  had  been  neceffary  to  decide  upon  the 
import  of  the  words  "  my  half  part  "  as  at  prefent  advifed 
I  (hould  rather  be  difpofed  to  think  that  they  were  fuffi* 
cieot  to  carry  the  fee  *,  and  1  am  not  prepared  to  fay  that 
I  (hould  have  come  to  the  fame  concluGon  as  the  Court 
did  in  the  cafe  of  Peitywcod  v.  Cookt  upon  the  words  of 
the  will  there  dated  {a).    But  it  it  is  not  neceffary  to 

(«)  Vide  Dam  v.  Bslderfion,  Cwop.  157. 
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decide  the  cafe  on  that  point ;  for  upon  the  meaning  of 
the  refiduary  claufe  there  can  be  no  doubt.  After  giving 
feveral  pecuniary  bequefts,  the  words  are,  u  I  order  the 
leafe  of  my  houfe,  &c«  to  be  fold,  and  all  the  re/I  and  re- 
/due  to  be  divided,"  &c  Order  whom?  He  muft  hare 
meant  his  executors  immediately  afterwards  named,  by 
whom  the  leafe  of  his  houfe,  &c.  was  to  be  fold.  The 
words  reft  and  refidue  therefore,  in  the  place  in  which 
they  Hand  in  this  will,  and  fo  accompanied,  muft  mean 
property  of  a  Gmilar  nature  to  the  leaie  of  the  houfe  and 
furniture  before  mentioned,  that  is,  his  perfon**  eftatft* 

The  reft  of  the  Court  agreed  in  this  conftruaion, 
and  afterwards  the  following  certificate  waf  fent  to  his 
Honor. 

This  cafe  has  been  argued  before  us  by  rounfel :  we 
have  confidered  if,  and  are  of  opinion,  that  tie  faid  Samuel 
Caftell  took,  under  the  fatd  will,  or  as  heir  it  lag?  of  the 
faid  John  Caftell9  an  eftatelfn  fee  in  the  uoiet}  of  the 
faid  fire  mefliiages  or  dwelling-houfes,  whereof  tie  faid 
John  %aftell  was  fo  feifed  as  aforefaid. 

Ellehborougx^ 
N.  Grose. 
S.  Le  Blanc 
J.  Batlit. 
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Gaskell  againft  Kino*  E^V 

•JTHE  plaintiff  declared  in  covenant  upon  an  indenture  Adiitinacovt* 
of  the  ad  of  March  1807,  whereby  he  demited  to  wE^JS* 
the  defendant  a  mcfluage  for  1 2  years,  at  a  certain  rent,  £n*£Jfboimd 
payable  quarterly,  clear  of  all  and  all  manner  of  parlia*  the  propcrty- 

/.  ,  .       .  *~  tax  andail other 

mentarjy  parochial,  and  other  taxes  %    rates ^  cjfejfments%  taxes  impofed 

and  dedadtions  whatfoever*     And  the  defendant  cove-  or  ta^'lanll* 

xianted  to  pay  to  the  plaintiff  the  /aid  rent  in  manner  the  SwSuh^h 

fame  as  is  therein  before  made  payable.     The  plaintiff  then  ^^JJjJ1^ 

alleged  a  breach  of  the  covenant  by  the  non-payment  of  46  G-  3«  '•  *5» 

*  *   *  J.  115.  Will  lot 

20/.  5/.  for  a  quarter's  rent,  due  on  the  25th  December  arokfa  fepante 

1808.    The  defendant  craved  oyer  of  the  indenture,  in  leafeforpay. 

which  the  covenants  were  Hated  in  the  manner  and  order  "car  of  aUjww 

before  mentioned  ;  and  then  followed  immediately  after  [•amen^nr 

*  taxes,  &c  ge* 

the  words,  in  manner  the  fame  as  is  hereinbefore  made  pa**   ncrally  $  for 

*  J  r  J      fuch  general 

cble.  thefe  words :  "  And  alfo  (hall  well  and  truly  pay   WOfds  wiil  ■* 

.  •     «  underftoodof 

*'  the  land-tax,  property-tax ,  and  all  and  all  manner  of  Aid)  taxes  as 
*<  other  taxes,  &c.  whatfoever,  parliamentary,  parochial,  might  lawfully 
««  or  other  wife  however,  which  now  are,  or  which  (ball  SS!8*  %° 
**  at  any  time  during  the  .continuance  of  the  faid  term 
*f  hereby  demifed  be  rated,  taxed,  affeffed,  or  impofed 
«*  on  the  faid  demifed  premifes  or  any  part  thereof,  or 
"  on  the  faid  plaintiff,  his  executors,  &c.  on  account 
«*  thereof,  and  fave  harmlefs  and  indemnified  the  plain- 
"  tiff  therefrom,  and  from  all  cofts  and  charges  which 
"  may  happen  on  account  thereof/9  And  then  it  fet  out  a 
covenant  by  the  defendant  to  keep  the  premifes  in  repair, 
and  other  covenants,  amongft  others,  a  covenant  for  re- 
entry of  the  plaintiff  in  cafe  of  the  breach  of  any  of  th* 
covenants  by  the  defendant,  including  the  non-payment 
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1809.  by  the  defendant  of  the  property-tax  and  other  taxes 
*— ' "— '        'covenanted  to  be  paid  by  him  ;  concluding  with  a  cove- 

agjx-g  nant  by  the  plaintiff,  that  the  defendant,  paying  the  faid 
yearly  rent'  thereby  referved  in  manner  aforefaid,  and 
performing  his  covenants  aforefaid,  (hall  quietly  enjoy 
the  premifes  during  the  term.  And  then  the  defendant 
demurred  generally.  And  the  queftioa  was,  Whether 
the  covenant  for  payment  by  the  lcffee  of  the  property- 
tax  rendered  the  whole  leafe  void  by  the  a&  of  the 
46  Geo  3.  c.  65./  lie,,  and- 195-1  which  avoids  fuch  a 
covenant [a j ? 

Laws,  for  the  defendant,  contended  in  the  affirmative* 
The  covenant  in  queftion  is  interwoven  in  effe&  with  the 
covenant  for  payment  of  the  rent,  and  is  in  fraud  and 
againft  the  polity  of  the  law.     If  the  tenant  had  paid  thej 

{a)  46  Geo.  y  e.  65.— By  feet.  115.  If  any  perfon  (hall  fefufe  to 
allow  any  deduction  authorized  to  be  made  by  this  ad  out  of  any 
rent  or  other  annual  payment  mentioned  in  the  9th  and  10th  rules  of 
No.  4.  fchedulc  (A),  or  out  of  any  annuity  or  annual  payment  men? 
tioncd  in  fchedule  (C)  or  (E),  or  in  the  next  preceding  claufe,  Cave  fuch 
annual  intereft  at  aforefaid,  every  fuch  perfon  (hall  forfeit  the  fura  of 
50/.  $  and  all  contracts,  covenants,  and  agreements,  made  or  entered 
Into,  or  to  he  made  or  entered  into  for  payment  of  any  intereft,  rent,  or  * 
other  animal  payment  aforefaid,  i«  full,  without  allowing  juzb  de^ 
dueltoa  as  aforefaid,  (hall  be  utterly  void. 

Sect.  195.  Provided  that  no  contract,  covenant,  or  agreement  be- 
tween landlord  and  tenant,  or  any  other  pcrfons,  too ching  the  payment 
of  taxes  o*  afleflments  to  be  charged  on  their  re fp: dive  premifes,  (hal) 
be  deemed  or  conflrucd  to  extend  to  the  duties  charged  thereon  as  afore- 
faid, nor  tc  be  binding  contrary  to  the  intent  and  meaning  of  this  a&; 
but  chat  all  fuch  duties  (hall  be  charged  upon  and  paid  by  the  rcfpedlve 
occupiers,  fubjed  to  fuch  deductions  and  repayments  as  are  by  this  a& 
authoiijeti  and  allowed;  and  all  fuch  deductions  and  repayments  (hall 
\x  nude  and  al.owed  accordingly,  notwithftauding  fuch  contracts,  co- 
venants* or  agreements. 

property* 
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property-tax  upon  this  covenant,  he  could  not  have  reco-        1809. 
vercd  back  the  money  from  the  landlord. 


Lord  Ellenborough  C.  J.  The  covenant  by  the 
leflee  for  payment  of  tbe  property-tax,  and  for  indemnify- 
ing the  landlord  from  it,  is  void  by  the  ftatute  ;  but  that 
will  not  avoid  other  independent  covenants  in  the  leafe 
which  are  good,  fuch  as  that  for  payment  of  rent.  The 
covenants  are  entirely  diftinft. 

Lb  Blanc  J.  If  the  fubfequent  covenant  for  payment 
of  the  property-tax  had  not  been  inferted  in  the  leafe,  it 
could  not  have  been  pretended  that  the  leafe  would  be 

* 

▼oid  becaufe  it  referved  the  rent  clear  of  all  parliamentary 
taxes  *,vfor  that  mull  be  underftood  of  taxes  which  the 
tenant  might  lawfully  covenant  to  pay  in  exoneration  of 
his  landlord. 

Batlei  J.  In  the  conAruflion  of  the  general  words 
fiipulating  for  the  payment  by  the  tenant  of  all  parlia- 
mentary taxes,  the  law  would  imply  an  exception  of  fuch 
taxes  as  could  not  legally  be  defrayed  by  him :  and  the 
fubfequent  illegal  covenant  by  the  tenant  for  indemnify- 
ing his  landlord  from  the  payment  of  the  property-tax 
will  not  avoid  th*  former  general  and  good  covenant  for 
the  payment  of  rent  clear  of  all  parliamentary  taxes, 
&c:  and  if  the  tenant  had  paid  the  property-tax  for  his 
landlord, Tie  might,  notwithstanding  fuch  covenants,  have 
produced  the  collector's  receipt  to  the  landlord  in  dis- 
charge of  fo  much  of  the  rent  (a). 

Per  Curiam^  Judgment  for  the  Plaintiff. 

r 

(4)  See  Art,  9.  of  No.  4.  Schedule  (A),  fed,  74.  of  the  Property-ad. 

M4 


GASKfcLr. 

King. 


i6S  CASES  m  EASTER  TERM 

1809. 


Tri<Uy,     .  WE  AT  HER  HE  AD   Mgaififi    D  RE  WRY,     HoPB*    Z&4 

Jdpj  £th* 

H0RROCK8. 

ftaWe nu^be       A^  a&ion  of  trefpafs  was  brought  againft  the  defend- 
appointed,  and  ants,  of  whom  Drewry  and  Hope  were  radices  of 

•  rate  in  the  na- 
ture of  a  county   the   peace  for  the  borough  of   Derby,    and   Ho*rochm 

rate  JevieH,  .  .   •  *    1  «        *•     ■      «  r\%  1 

for  »  town  high  con  ft  able  of  the  fame,  acting  under  the  appoint* 

ing^exdufive  meat  after  mentioned,  for  taking  the  plaintiff^  goods  un~ 

Jh?^a«°,n  °f  dcr  a  warrant  of  diftrefs  for  a  rate.    The  defendants 

though  not  a  pleaded  the  general  iffue.  and  at  the  trial  before  Graft  I. 

county  of  itfelf,    r  °  ■*    * 

by  virtue  of  the  at  Derby ,  a  verdicl  was  found  for  the  plaintiff  for  71  /.* 

Jtat.  11  Ceo.  1*  % 

*.  i8.;  tu.ugh     i os.  pd.  fubjed  to  the  opinion  of  the  Court  on  this 

no  futh  efficer  - 

had  been  ap-         CatC. 

™  :«£"£*      -^  the  Quarter  Seffions  of  the  borough  of  Dtrtf, 
fore;  the  cor.     h  w       ,he  ,-th  of  oaober,  1806,  before  the  defendant 

potation  having  J  w  *  v 

dcirayedthcei-  xyriWy%  the  mayor,  and  feveral  other  juftices  of  peace 
their  own  funds,  for  the  borough,  including  Hope%  an  order  was  made* 

And  in  an  ac-  , 

tion  of  trtfpafs  appointing  Horrochs  to  be  high  con  (tabic,  and  Cromptom 

goodt infarf-  to  be  treafurer  of  the  borough.     And  it  was  further 

^f;X°cfourth  ordered,  "  that  250/.  be  rated  and  afleffed  upon  the 

would  not  in-  borough,  as  a  general  rate  or  affeffrnent  for  the  fame,  in 

quire  into  the  °  °  ' 

ncctfluy  of        the  nature  of  a  county  rate,  for  fuch  purpofe  as  4t  is 

making  fuch  a 

rate,  nor  as  to  applicable  to  according  to  law.  And  further,  that  th* 
of  th^oiCpora"e  faid  fum  of  25c/.  (hould  be  rated  and  afleffed  upon  th* 
|^V«rpofe.  five  feveral  parMhcs  within  the  borough  in  certain  pro- 
portions, of  which  the  proportion  for  the  pwifb  of  Alt 
Saints  was  jil.Sf.9J.  And  further,  that  fforrocks  the 
high  conftible  (hould  demand  of^he  refpc£Hve  over* 
fcers,  &c.  of  the  feveral  parifbes  trM  fum  aflefied  on 
each ;  and  (hould  pay  over  the  feveral  Aims,  when  re- 
ceived, to  the  treafurer,  to  be  hy  him  paid  to  fuch  pc**_ 

font- 
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Jonj  a*  the  juftices  in  feffions  (hould  by  their  orders 
fropi  time  to  time  appoint)  "  for  fuch  nfes  and  purpofes 
ai  the  public  ftock  of  the  faid  borough  is  or  may  be  ap- 
plicable to  by  law."    Accordingly  on  the  14th  of  QBeber 
1806*  the  defendant  Horroch  ferved  a  precept  on  the 
pliintifl^  then  one  of  the  overfeers  of  the  poor  of  the 
parifh  of  All  Saints  in  the  borough)  requiring  htm  to  pay 
out  of  the  money  colle&ed  by  him  for  die  relief  of  the 
poor  of  that  parifti,  71/.  8/.  9 4.  as  the  proportion  of  the 
parilh  for  the  faid  affeffment  for  the  borough  in  the  na- 
ture of  a  county  rate:  and  upon  the  non-payment 
thereof)  and  after  a  (amnions  iffued  to  the  plaintiff  and 
the  other  paiifh  officers,  under  the  hands  and  feaU  of 
the  defendants  Drewry  and  Hope,  to  (hewr  caufe,  &c« 
the  latter  iffucd  a  warrant  of  diftrefs  to  Horrockr,  which 
was  executed  hy  him  on  the  goods  of  the  plaintiff  far 
71/.  1  or.  9</t  the  amount  of  the  rate,  and  the  charges  of 
the  diftrefs.    The  cafe  then  fet  out  a  charter  of  the  34th 
of  Charles  2.}  by  which)  reciting  that  the  borough  of 
Derby  had  been  immemorially  a  corporate  town,  and  that 
all  former  charters  had  been  fiirrendered,  the  king  in- 
corporated the  burgeffes  by  the  name  of  the  mayor  and 
burgeffes,  v*  —  giving  then*  a  mayor,  9  aldermen,  and 
other  officers ;  of  whom  the  mayor  and  certain  other 
officers  named  (hould  be  "  juftices  of  the  king,  &c  as 
well  to  keep  the  peace  in  the  fame  borough  and  the 
liberties  and. precincts  thereof)  as  to  keep  the  ftatutes  of 
vagabonds)  artificers)  and  labourers)  weights  and  mca- 
fures  within  the  borough)  &c«;  with  power  to  any  three 
or  more  of  themf  whereof  die  mayor  and  recorder  to  be 
two,  to  inquire  hear  and  determine  within  the  borough, 
&c.  all  murders,  felonies,  rnifprifions,  riots,  routs,  op- 

preffionsj  extortions*  forcftallings,  regratings,  trefpaffe* 

offences, 
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1809.        offences,  things,  natters,  and  articles,  whatfoever ;  and 
«#""^    „     to  hold  feffions,  to  commit  and  difcharge  prifoners,  and 
mad         j^f0  to  do  and  execute  ail  other  things  within  the  bo- 
Daxw&r.     rough  aforefaid  and  the  liberties  of  the  fame,  in  as  am- 
ple a  manner  as  the  juftkes  of  the  peace  in  the  county 
.  of  Derby  or  elfewhere   within   the   kingdom  of  Eng* 
land  might  do.  After  which  followed  a  non  intromittant 
claufe  as  to  the  juflices  of  the  county.    The  king  alfe 
granted  to  the  mayor  and  butgeffe*  the  goods  of  felons 
waifs  and  deodands  within  the  borough,  &c«     "  And 
s  -  farther,  for  the  melioration  of  the  ftate  of  the  borough, 

and  that  all  cemmen  charges  there  might  be  better  and  more 
eofUy  fupparted"  the  king  granted  to  them  all  iffues,  fines, 
.  amerciaments,  redemptions,  and  penalties,  of  all  the  in- 
habitants or  refiants  within  the  borough,  &c.  and  alfo  7 
fairs  yearly,  and  a  free  market  weekly  with  the  tolls,  &c. 
and  he  confirmed  all  former  grants  of  fr^nchifes,  immu- 
nities, and  lands  before  enjoyed  by  the  mayor  and  bur- 
gefies,  or  their  predeceflbrs,  &c.  The  cafe  alfo  fet  out 
a  charter  of  the  lft  of  queen  Mary,  whereby  the  queen, 
as  well  in  confideration  that  the  bailiffs  and  burgefles  of 
'the  town  of  Derby  the  charges  cf  the /aid  tov/n  might  be 
the  better  able  to  fupport,  as  for  other  considerations 
there  mentioned,  granted  to  them  certain  lands,  fubjeft 
to  certain  fmall  charges.  And  the  cafe  ftated,  that  the 
corporation  of  Derby  were  pofiefled  of  eftates  of  the  pre- 
fent  annual  value  of  nearly  1400A;  and  that  the  chari- 
table and  other  charges  to  which  they  were  fubjeft 
amounted  to  300/.  a'  year  and  upwards.  That  in  the 
year  1800  the  corporation  contributed  500/.  for  the  pub- 
lic fenrice  under  the  voluntary  aid  and  contribution  aft ; 
and  500/.  about  four  years  afterwards  towards  the  ex- 
pences  of  the  volunteers  of  the  town  *  and  fince  then  a 

further 
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farther  fum  of  500/.  towards  the  county  infirmary,  and 
100/.  towards  an  organ  for  the  pariQi  church  of  All 

6  r  .  WtATRtf 

Saint*.    That  the  borough  of  Derby  has  never  contn-         brad 
bated   towards  a  county  rate ;  neither  has  a  rate  in  the      p? wr*. 
nature  of  a  county  rate  or  any  other  rate  upon  the  inha- 
bitants ever  before  been  made  by  the  magittrates  of  the 
borough.     That  thofe  expenccs  which  in  the  county, 
without  the  limits  of  the  borough,  are  paid  by  a  county 
rate  have  always  within  the  borough  of  Derby  been  de-     ' 
frayed  from  the  funds  of  the  corporation,  except  ouly 
the  expences  occafioned  by  the  militia!  which  have  been 
always  difcharged  by  the  refpedive  parifhcs.     That  no 
appointment  of  high  con  ft  able  has,  except  in  the  prefent 
in  (lance,  ever  been  made.     That  at  the  time  of  making 
the  above  order  there  were  no  prefe-ntments  of  any  thing 
within  the  borough,  to  which  a  ^country  rate  or  a  rate  in 
the  nature  of  a  county  rate  was  applicable:   but  that 
there  are  from  time  to  time  occurring  within  the  borough 
various  expences,  which  in  the  county,  without  the  limits 
of  the  borough,  are  defrayed  by  a  county  rate  4  fuch  as 
the  expences  of  palling  vagrants,  the  expences  incident 
to  the  gaol  and  houfe  of  corre&ion,  and  tranfporting  fe- 
lons; all  which  expences  however  have  hitherto  been, 
defrayed   from   the  funds  of  the  corporation.     If  the 
plaintiff  were  entitled  to  recover,  the  verdiS  was  to  be 
entered  for  71/.  10/.  gd.    If  otherwife,  a  verdidt  was  to 
be  entered  for  the  defendants. 

Copley  y  for  the  plaintiff,  endeavoured  to  diftinguifti  this 
from  the  cafe  of  James  v.  Grun  (a)f  wtare  for  the  firft 
time  the  right  of  appointing  a  high  conftable  and  mak- 
ing  and  levying  a  county  rate  de  novo  were  eft  a  bathed 

{0)  $  firm  $ej>.  118. 
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i8o<?.       by  this  court  in  the  inftance  of  the  town,  corporate  of 
'     '  Nottingham :  but  Nottingham  had  been  ere&ed  by  char- 

WlATBII-  r    *   r  <**  i  «_  it 

bead         ter  into  a  county  of  ltlclf;  and  on  that  ground  he  ac« 
P»lwRt,      counted  for  the  cafe  not  having  been  argued  with  refer- 
ence to  the  words  of  the  ftat.  13  Geo.  2.  c.  18,  on  which 
he  contended  that  the  cafe  now  in  queftion  folely  torn* 
^d.    But  if  the  cafes  were  not  diftinguifhable  in  princi- 
ple; then  he  denied  the  former  decifion  to  be  law, 
which  he  faid  had  been  made  without  any  confideration 
of  the  ftatute.    It  is  unneceflary  to  advert  to  the  terms 
of  the  ft.  12  Geo.  2.  c.  29.  intitled,  "  An  aft  for  the  more 
eafy  affeffing,  colle&ing,  and  levying  of  county  rates," 
the  5  th  fe&ion  of  which  provides  that  the  aft  "  (hall  not 
**  extend  to  make  any  perfons,  liberties,  divifions,  or 
**  places  liable  to  pay  to  any  rate  to  be  made  in  purfu- 
««  ance  of  that  aft,  to  which  fuch  perfon,  liberty,  &c.  did 
*'  not,  or  was  not  liable  to  contribute  before  the  paffing 
«  thereof,"  &c.    But  the  ftat  13  Geo.  2.  c.  18,  reciting 
that  by  the  former  zCt  **  fevcral  powers  and  authorities 
*•  were  given  to  the  juftices  of  the  peace  in  England  with* 
'<  in  the  refpe&ive  limits  of  their  commiflions,  at  their 
*<  general  or  quarter  feflions,  from  time  to  time  to  make 
"  one  general  rate  for  fuch  fums  as  they  in  their  difcre* 
"  tion  (hall  think  fufficient  to  anfwcr  all  the  purpofes  of 
"  the  a&s  therein  recited  ;"  And  reciting  the  before* 
mentioned  provifo ;  and  that  "  fome  doubts  had  arifen 
•*  whether  the  faid  aft  extended  to  liberties  and  franchifes 
iC  which  are  not  within  jthe  jurifdidion  of  the  cdmmijfions 
<c  of  the  peace  for  the  counties  in  which  fuch  liberties  and 
"  franchifes  lie,  and  fo  never  did  nor  were  liable  to 
"  contribute  to  the  faid  county  rates;  to  the  end  there- 
"  fore  that  fuch  liberties  and  franchifes  may  not  be  wholly 
«?  deprived  of  the  benefit  of  the  recited  a£*,.it  is  declared 
/  «f  and 
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*  and  ena£tedf  that  where  any  liberties  or  franchifes  witi-        1 809. 
"  in  England  have  commiffions  of  the  peace  within  them-       — 

-,  WlATHIf 

M  felves,  and  are  not  iubje<2  to  the  jurifdi&ion  of  the        heap 

H  commiffions  of  the  peace  for  the  counties  in  which      Drswrt. 

u  fuch  liberties  or  franchifes  lie,  and  do  not  nor  did  be- 

Cf  fore  the  making  of  the  recited  aft  contribute  to  tic 

"  feveral  rates  made  for  the  faid  counties,  it  (hall  ant 

"  may  be  lawful  for  the  juftices  of  the  peace  of  fuch  li- 

11  berries  and  franchifes,  within  the  refpe&ive  limits  cf 

"  their  commiffions,  to  have  ufe  and  exercife  all  ani 

"  lingular  the  powers,  authorities,  and  methods,  given  oc 

"  prefcribed  by  the  recited  ad  \  and  all  fucli  liberties  - 

*  and  franchifes  are  declared  to  be  fubjeft  thereto  in 
u  the  fame  manner  to  all  intents  and  purpofes  as  coun- 
0  ties  at  large  are,"  &c.  This  he  contended  only  ex* 
tended  to  excluGvc  liberties  and  franchifes  having  com* 
millions  of  the  peace  immediately  from  the  crown,  and 

'  sot  to  towns  corporate,  like  Derby*  having  only  darter 
juftices :  and  that  Lambert*  Fitzberbert*  and  Da/ton  («), 
pouted  in  their  treatifes  to  the  diftin&on  between  juf- 
tices of  the  peace  by  charter  and  thofe  by  commiffion  % 
lit,  in  the  mode  of  their  appointment,  the  one  being  by 
commiffion  from  the  king,  the  other  by  elefiion  made  by 
thofe  to  whom  the  king  had  granted  the  power,     idly,  , 
In  their  powers;  for  juftices  by  charter  have  not  all  the 
powers  given  to  thofe  ading  under  commiffion.    3dly,  In 
their  qualifications,  as  required  by  ftats*  18  H.  6.  r.  11. 
and  18  Geo,  a.  c.  20.    4thly,  In  the  duration  of  thef 
authority ;  thofe  by  commiffion  being  revocable  at  ae 
will  of  the  crown ;  but  not  thofe  by  charter.    The  i* rds 
liberties  and  franvhifet  in  the  ftatute  were  meant  to  p ply 
to  diftrifts  or  place*  within  the  bodies  of  counties  bving 

(«)  Vide  2>*lt*'tyujlk<,  ch.  3.  p.  ix« 

i£  separate 


CASES  in  EASTER  TERM 

fejjirate  commiffions  of  the  peace  from  the  crowd ;  fuch 
zt  the  city  and  liberty  of  Weftminfter^  the  hundred  of 
Ca/hio  or  liberty  of  5/.  Albans,  in  Hertford/hire,  the  IJle  ef 
d7iwiy»      &)»  tne  ^o'wer  Hamlets,  the  Safe  o/*  Southwell,  in  the 
cotsnty  of  Nottingham,  the  &£;  of  Peterborough,  and  other 
places.     Where  the  legiflature  have  intended  to  include 
the  magiftrates  of  cities,  boroughs,  and  towns  corporate, 
they  have  named  them \  as  in  the  ftatute  of  bridges  and 
highways',  22  H.  8.  c.  5. ;  of  vagrants,   17  Geo.  2.  c.  5. 
f.  <• ;  of  coroners,  2$  Geo.  2.  c,  29.  /  5. ;  of  houfes  of 
coire&ion,  22  Geo.  3.   r.  64.  yi  1.     He  alfo  contended 
that  the  corporation  having  eftates  granted  to  then  for 
public  purpofes,  and  having  always  hitherto  fuftained  the 
burthens  which  this  rate  was  made  to  defray,  were  bcund 
to  apply  their  revenues  to  the  fame  purpofes  as  far  as 
they  would  go,  and  therefore  that  there  appeared  to  be  no 
necefllty  f*r  making  fuch  a  rate.    [Lord  Ellenborotgh  C. J. 
If  the  /uftices  had  the  power  of  making  the  rate,  we  can- 
not inquire  in  this  cafe  whether  they  have  ezercifed  that 
power  unnecefiarily.     Bayley  J.     There  is  nothing  ftatei 
in  the  cafe  to  (hew  that  there  may  not  be  fums  neceflary 
to  be  raifed  now  for  the  purpofes  of  fuch  a  rate  more 
than  the  corporate  funds  are  able  to  bear  after  defraying 
alt  other  charges,  even  fuppofing  them  applicable  to  thefe 
purpofes.]     The  furplus  of  the  corporation  revenues, 
after  defraying  the  fpecific  charges  upon  them,  appear  to 
be  more  than  fufficient  to  cover  the  amount  of  the  pre* 
fent  rate.    [Lord  ElUnborough  C.  J.     It  ties  on  thole 
who  Vfift  on  the  particular  application  of  the  corporate 
e (late so  (hew  that  the  corporation  are  compellable  to 
apply  t^ir  revenue  to  thefe  purpofes.    H  eftates  have 
been  g raited  tojhem,  have  they  not  7  tight  to  apply  the 
produce  4  what  .manner  they  plcafe,  as  other  pcrfons 

may 
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may  do,  unleft  they  are  reftri£ted  by  the  terms  of  the         1B09. 
grant  to  apply  it  to  a  particular  purpofe  ?]    The  corpora^  • 

tion  are  required  by  the  grants  to  pay  all  the  charges  of        nsa» 
the  town;  and  thofe  mud  be  taken  to  comprize  all  fuch       Daswsr. 
public  charges  upon  the  town  as  may  strife  from  time  to 
time,  and  which  the  inhabitants  may  become  liable  to 
bear.    The  corporation  cannot  have  the  benefit  of  the 
grant,  and  difcharge  themfelves  from  the  burthen. 

Reader  contr&  was  (topped  by  the  Court* 

*  ,  » 

Lord  Ellenbohouch  C.  J.     We  cannot  enter  in  this 
form  upon  the  queftion  of  irregularity  or  want  of  necefli- 
ty  in  making  the  rate :  the  only  queftion  is.  whether  the  * 
jnftices  in  feffions  had  power  to  make  fuoh  a  rate,  upon 
the  true  conftru&ion  of  the  aft  of  parliament  ?    And 
upon  that  I  am  clearly  of  opinion  that  the  words.  "  liber-  . 
ties  and  franchises,  having  commiflions  of  the  peace  with- 
in themfel? es,"  are  fufficient  to  include  charter  ju dices. 
Is  not  this  corporate  jurifdi&ion  a  franchife ;  and  do  not 
the  jo  dices  who  are  appointed  under  the  charter  a£fc  un- 
der the  king's  commiffion  ?     A  general  commiflion  of  the  , 
peace  gives  a  temporary  authority  to  thofe  who  ad^under 
it  until  revoked  by  the  crown ;  and  the  charter  gives  a 
permanent  authority  from  the  crown  tor  the  fame  pur- 
pofe*;  and  is  a  permanent  irfftead  of  a  temporary  corn- 
million  of  the  peace.    It  would  be  mutilating  the  ad  , 
of  parliament  to  give  it  the  confined  conftru&ion  con- 
tended for. 

Lb  Blanc  J.  I  do  not  think  that  any  difference  was 
intended  to  be  made  by  the  legiflaiure  between  charter 
jgftices,  and  juft ices  under  a  general  commiffion :  but  the 

aft 
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%€t  of  the  13  &»  2.  was  meant  to  apply  to  places  witlr 
fcparate  ooJMtiffionsof  the  peace,  which  *erc  notcouft* 
ties  of  tbem£dvcs  nor  liaUe  to  the  county  rates,  and 
therefore  not  within  the  general  provision  of  die  former 
aaofthe»G^a» 


Guess-  and  Bttlxr,  Jufticetv  concurred 

Poftea  to  the  Defendants* 


J%6th. 


An  apprentice 
who  went  to 
lodge  at  hi*  mo- 
ther's in  an  ad* 
joining  pariih 
to  that  of  his 
matter,  for  the 
purpofe  of  get- 
ting cured  of  a 
diforder,  but 
who  continued 
to  ferve  his  nuf- 
ter  all  the  time, 
by  going  of  er- 
rands for  him, 
and  attending 
when  wanted, 
gaini  a  fettJe- 
ment  by  fuch 
feHfice  in  the 
pahm'Mvbcre  he 
lodged. 


The  Kin6  agawfi  The  Inhabitants  of  Stratfoed* 

ufon-Avon. 

HT  WO  jaftices  by  their  order  removed  Thomas  Barnett, 
his  wife  and  children  by  name,  from  the  borough  of 
Stratford-upon-Avon  to  Old  Strmtfird%  both  in  the  county 
of  Warwick.  The  Seffions,  on  appeal,  quafhed  the 
order,  and  dated  the  following  cafe  for  the  opinion  of 
this  Court. 

T.  Bartfett  was  bound  apprentice  by  the  parifh  officers 
of  Old  Stratford  to  H.  Heming  of  Stratford-  upon- Avon >> 
cordwainer ;  and,  among  other  covenants  in  the  inden- 
ture, th#paupet  engaged  "  faithfully  to  ferve  his  matter 
inf  all  lawful  buGneft ."  He  lived  with  his  mafter  about 
12  months,  when  his  thumb  became  affe&ed  with  fcro- 
fula,  and  he  left  his  mafter,  and  went  to  his  mother's  in 
the  adjoining  parifli  of  Old  Stratfordi  to  have  his  thumb 
cured,  where  he  continued  till  the  time  his  mafter  went 
away  from  Stratford-upon-Avon,  which  was  aboldt  two4 
months  afterwards.  He  flept  at  his  mother's  houfe  more 
than  40  days,  and  he  never  after wards  flept  in  Stratford- 
upon* Avon,  nor  in  any  other  place  for  40  days  during  the : 
continuance  of  his  ap£remicelhip.    Doting  the  whole: 
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tfae  he  fo  flept  at  bU  mother's*  he  went  almoft  every  1809^ 

day  to  bis  matter's*  and  was  on  fomc  days  employed  for  — — 

3  or  4  hours  in  each  day  by  bia  matter  in  going  of  errands,  Hml^ 

and  vm  always  ready  at  his  matter's  houfe  whenever  n*f 

wanted  by  him,  but  was  unaUe  to  work  at  bis  trade  ^!£££ 
in  confluence  of  the  complaint  in  his  thumb.    The 
Seffions  were  of  opinion  that  the  paupers  were  legally 
fettled  in  Stratjord-tipm-Avo** 

RtaiiTf  in  fnpport  of  the  order  of  Seffions,  contended 
that  no  fcttlemeot  was  grilled  in  Old  Stratford  by  the 
lodging  of  the  pauper  there  with  his  mother  $  his  resi- 
dence there  being  cafual,  on  account  of  ficknefs,  and  not 
a  refidence  under  the  indenture.  For  though  the  general 
rule  be  that  the  fettleraent  is  in  the  parifli  where  an  ap- 
prentice or  fervant  lodges,  and  not  where  the  fervice  is 
performed  $  yet  it  mult  be  a  lodging  in  the  profecution  o£ 
the  matter's  fervice,  and  not  merely  cafual.  In  Rtx  r. 
Alton  (a),  a  pauper  going  with  his  matter  to  a  watering 
place  (Scarborough)  and  ftaying  there  above  40  days,  was 
held  not  to  gain  a  fettlement;  the  refidence  of  the  matter 
there  being  merely  cafual.  [Lord  ElUnborough  C.  J.  I 
am  really  at  a  loft  to  conceive  what  diftiodion  there  is 
between  a  refidence  at  a  watering  place  and  at  any  other 
place,  fo  aa  to  make  the  one  to  be  considered  as  cafual* 
when  it  would  not  be  fo  confidered  at  the  other*  That 
dodrine  was  over-ruled  in  the  cafe  of  Tie  King  v.  Both 
Eqfton  (*),  and  common  fenfe  is  with  the  laft  cafe. J  But 
here  the  refidence  in  Old  Stratford  was  occafioned  en- 
tirely by  ficknefs,  which  mutt  be  admitted  to  be  cafual  §. 

(«)  Burr.  &  C.  41a.  snd  BonTt  »t.  tit,  Pm~$*txkm*nx  by  Service. 
(*)  Aur.  S.  C.  774.     . 

Vol.  XI.  N  an^ 
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1809.       and  though  the  apprentice  was  not  thereby  dttaMed  fiott 


The  Kmo 


going  of  errands  for  his  mafter,  the  diftance  from  his 
*£*i*0        mother's  to  his  mailer's  being  fhort;  yet  it  prevented  him 

Thtlntubitaott 

01  from  working  at  his  trade,  which  was  the  principal  objeft 

rro»?AToicr   *f  *be  binding,  and  he  was  therefore  fubftantially  with* 


\ 


drawn  from  his  matter's  fenrice.  The  mafter  was  bound 
to  provide  for  his  apprentice  jjp  ficknefs  as  well  at  in 
health,  and  when  he  abandoned  his  doty  and  fent  him  to 
his  mother's,  he  had  no  right  to  require  from  him  any 
fort  of  fenrice,  and  what  the  apprentice  did  mnft  be  con* 
fidercd  as  voluntary.  He  referred  to  the  cafes  of  Titcb» 
fold  v.  MUford{a)y  R#c  v.  Sutttn  (*),  and  Jb*  t.  Barnby 
in-the-MarJb  (r),  the  two  laft  having  overruled  the  inter- 
mediate cafe  of  Cbarhs  v.  Know/lone  (</)•  \Lt  Blanc  J. 
It  was  not  confidcrcd  in  that  cafe,  that  the  pauper  went 
to  his  grandmother's  in  the  parifli  of  Know/lone  for  the 
purpofe  of  cure  \  but  that  the  original  mafter,  who  lived 
in  the  fame  parifli  and  was  bound  to  receive  him,  did 
receive  and  place  him  there.] 

Aftrice,  contra,  faid  that  if  this  refidence  of  the  appren- 
tice would  not  gain  him  a  fettlement,  it  was  difficult  to 
fay  that  any  fettlement  could  be  gained  by  an  apprentice 
i efidtog  in  a  different  parifli  from  his  mafter.  He  con- 
tinued ferving  his  mafter  the  whole  time,  though  not  in 
die  way  of  his  trade,  an  J1  he  was  placed  with  his  mother 
merely  to  have  the  benefit  of  her  care.  The  Court  then 
flopped  him  and  Reynolds^  who  was  to  have  argued  on 
the  fame  fide,  thinking  it  unneceflary  to  hear  any  further 
argument. 

(0)  Burr.  S.  C  5x1.  (A)  $  Term  Rtf.  657. 

(c)  7  Esftt  3S1.  (J)  Burr.  S.  C  706. 

Lord 
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Lord  Ellenborough  C.  J.    The  fads  fated  leave        1(09, 
no  doubt  that  there  was  a  ferVice  of  the  matter  by  the 
apprentice  while  he  lodged  at  his  mother's  in  the  ad* 


The  Kin* 


•  •  •  »/i        tt  1    .        v         •    %     j  -^       1       The  Inhibluntt 

joining  partth.     He  went  to  lodge  there  indeed  in  order  0f 

to  get  cured,  in  confequence  of  an  arrangement  between    Jtou^Ayln* 

the  matter  and  the  mother ;  but  he  continued  to  ferve 

his  matter  every  day ;  and  though  he  could  not  work  ait 

the  trade  himfeif,  yet  he  performed  other  fcrvice,  and  he 

might  attend  the  work  and  Itam  the  trade  of  his  matter  | 

he  mutt  therefore  be  confidered  as  ftill  in  the  fcrvice  of 

his  matter  as  an  apprentice  white  he  lodged  with  his 

mother.     If  the  mother  had  lived  more  remote  from  the 

matter**  houfe,  fo  that  he  could  not  have  ferved  his  mat 

ter  while  he  refided  at  his  mother's  for  the  purpofe  of 

cure,  that  would  have  altered  the  cafe,  and  likened  it  to 

Tie  King  v.  Barnby  in  the  Mar/b :  there  there  was  no 

fcrvice  of  the  matter  ;  but  here  the  fcrvice  to  the  matter 

continued,  and  therefore  the  apprentice  gained  a,  fettle* 

raent  by  the  laft  40  days  rcfidence  in  the  parUh  where 

he  lodged  with  his  mother, 

Grose  J.  There  is  no  pretence  for  faying  that  the 
apprentice  was  ferying  any  other  perfon  than  his  matter* 
and  the  cafe  (hews  that  he  was  fcrving  him  during  the 
time  he  lodged  at  his  mother's.  If  .the  Scflions  had  con* 
fidered  that  there  was  any  fraud  in  the  matter's  fending 
him  to  his  mother's,  they  would  have  ftated  it.  But 
though  the  boy  went  to  his  mother's  for  the  purpofe  of 
having  his  thumb  cured,  yet  he  continued  to  ferve  bis 
matter  every  day  *  and  then,  according  to  all  the  cafes, 
he  gained  a  fettlement  by  fuch  ferficc  in  the  parifh 
where  he  lodged. 


*8*  CASES  m  EASTER  TERM 

i8d<>  Lb  BtAKc  J.    Tbc  qucftbn  is,  Whether  during  the 

The  Km     hft  4^  days  that  the  boy  lodged  at  hie  mother's  he  was 
The  jJiSwuuktt  refident  there  as  an  aftr entice?  aad  the  fads,  ftated  put 
of  an  end  to  the  arnment  \  for  it  is  found  that  daring  ail 

«»o»-Avojr.  that  time  he  was  ftrviog  his  matter,  not  indeed  to  the 
foil  extent  of  the  fcrnce  required  by  the  indenture,  but 
to  the  fall  extent  of  Us  ability  to  perform  it.  In  the 
other  cafes,  where  k  has  bees  held  that  the  apprentice 
gained  no  fettlement  while  refident  in  a  different  pariib 
from  the  matter's  for  the  pnrpofe  of  cure,  he  was  not 
farting  his  matter  during  fitch  rcf  dence.  But  while  an 
apprentice  continues  fcr?tng  andcr  the  indenture,  all  the 
cafes  agree  that  his  fettlement  is  in  the  partfh  where  he 
lodges,  and  not  in  that  where  the  (mice  is  performed* 
Here  he  was  ferving  his  matter  all  the  time,  and  I  can- 
not fay  that  the  fervice  was  not  of  fuch  a  nature  as  was 
proper  for  an  apprentice. 

Bjffi£T  J*  was  of  the  fame  opinion. 

Order  of  Scffions  quafbed. 


s*MrAf,  Johnson  and  Others  agaht^  Hudson. 

8Uj  6th» 

A  fra«r felting  T^HIS  was  an  adtfon  to  recover  66/.  7/.,  the  value 

muu^asred^  of  ailbs.  of  tobacco-fegara,  fold  and  delivered  by 

%»t?tt^  thc  pl^ntiff  to  the  defendant  in  November  1 806.     The 

ij^dm*  «"**  tob^o  appeared  to  be  partly  manufactured  *  and  the 

Guirmfe)$  of 

which  a  regular  entry  wu  made  en  Importation,  but  without  bavins  entered  fetmfeif  with 
Cbc  excife  office  at  a  dealer  in  tobacco,  nor  having  any  licence  as  fifth,  may  yet  maintain) 
an  adion  againft  the  vendee  for  the  valne  of  the  goods  fold  and  delivered  :  and  this,  though 
the  tobacco  were  fent  to  the  defendant  withom  a  permit,  at  his  deflre ;  there  being  no* fraud 
upon  the  revenue,  but  at  moll  a  breach  of  revenue  regulations  protected  by  penalties? 
even  if  fuch  factor  could,  upon  this  tingle  and  accidental  inAance,be  considered  as  m  dtmltr  in 
tobacco  within  the  meaning  of  the  ftat.  09  (?<*•  3.  c.  68./  70.,  which  requires  every  perfott 
who  (hall  *W  in  tobacco  firft  to  takeout  •  licence  under •  penalty* 

principal 
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iff 


principal  queftion  made  at  the  trial,  at  Guildhall,  was, 
Whether  the  plaintiffs,  who  had  never  before  dealt  in 
tobacco,  but  had  had  the  tobacco  in  queftion,  parcel  of 
a  larger  quantity,  configned  to  them  from  Guemfej%  to  be 
difpofed  of,  and  who  had  made  a  regular  entry  of  it  on 
importation,  but  had  not  entered  them/elves  with  the  exci/e 
office  as  dealtrs  in  tobacco,  nor  had  any  licence  asfiuh%  and 
who  had  fent  out  to  the  defendant,  at  his  defire,  the  to* 
bacco  ni  queftion,  without  a  permit,  were  entitled  to 
maintain  this  a£Uon  againft  him  for  die  value  of  it? 
Lord  Ellenborough  C.  J.  thought  that  the  plaintiffs  were 
entitled  to  recover,  and  they  obtained  a  verdt£t  accord- 
ingly. But  an  objection  having  been  made  to  the  a£tfoB 
on  the  ground  of  the  rcquifites  of  certain  a&s  of  parlia* 
ment  not  having  been  complied  with  by  the  plaintiffs  to 
entitle  them  to  fell  this  commodity,  leave  was  given  to 
the  defendant's  counfel  to  move  to  fet  afide  the  verdi& 
and  enter  a  nonfuit,  if,  upon  further  examination  of  the 
ads,  the  obje&ion  (hould  appear  to  be  well-founded. 


accordingly  moved  to  that  purpofe  in  the  laft 
term,  and  ftated  the  feverai  provifions  of  the  afts,  on 
which  he  relied.  The  flat.  29  Geo.  3.  c.  68.  for  granting 
the  duties  on  tobacco,  enaAs,  (/.  70.)  that  every  perfon 
who  (hall  deal  in  tobacco,  fhalJ,  before  he  (hall  deal  there- 
in, take  out  a  licence;  which  by/  7a  is  to  be  renewed 
yearly,  under  a  penalty  of  50/.  The  flat.  30  Geo.  3. 
c.  40.  /  4.  ena&s,  that  no  tobacco  (except  Spanijb  or 
Portuguefe)  (hall  be  imported  either  wholly  or  in  part 
manufactured,  on  pain  of  forfeiting  all  fitch  tobacco, 
with  the  packages,  and  alfo  the  (hip  in  which  it  was  im* 
ported.  And  by  ft.  43  Geo.  3.  c.  134*/  $•  Pr*ze  tobacco 
40  made  fubjeft  to  the  regulations  and  forfeitures  of  the 

N  3  former 


1809. 


John  sow 
and  Otherr 


ffo«t0*9 
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JORMt#M 

tud  Others 

«VDIOM, 


former  a&s.  Upon  thcfc  a&s  he  contended  that  none 
bat  a  licenfcd  dealer  could  legally  deal  in  this  commo- 
dity;  and  the  dealing  in  it  by  every  other  perfon  being, 
made  illegal,  no  ad  ion  could  be  maintained  upon  any 
fuch  contra£fc  of  fale  by  the  plaintiff,  on  the  fame 
principle  which  prohibits  a  recovery  upon  a  fmuggling. 
contra&  («)•  The  goodswere  alfo  feizable  in  their  tran- 
fit  without  a  permit,  and  afterwards  in  the  dock  of  the 
vendee,  which  would  have  been  by  fo  much  increafed 
without  any  permit  to  cover  and  protelt  that  increafe. 
And  he  referred  to  Gallini  v.  Laborie  (£),  where  it  was  held 
that  no  aflion  couid  be  maintained  for  breach  of  an 
agreement  to  dance  at  an  unlicenfed  theatre,  the  ftat. 
10  Geo.  2.  e.  a&  prohibiting  all  theatrical  icprefenutions, 
without  licence* 


The  C$urt%  in  the  abfence  of  Lord  Elknbwwgh%  reluc*  • 
tantly  granted  a  rule  to  (hew  caufe ;  obferving  that  here 
there  was  no  fraud  <  upon  the  revenue,  on  which  ground 
the  fmuggling  cafes  had  been  decided ;  nor  any  claufe 
making  the  contract  of  fale  illegal ;  but  at  mod  it  was 
the  breach  of  a  mere  revenue  regulation,  which  was  pro* 
tefted  by  a  fpecific  penalty :  and  they  alfo  doubted  whe^ 
ther  this  plaintiff  could  be  faid  to  be  a  dealer  in  tobacco 
within  the  meaning  of  the  a£t*  And  when  in  this  term, 
the  Court  being  full,  it  was  moved  to  make  the  rule  ab- 
solute* no  counfel  appearing  on  the  part  of  the  defendant 

to  (hew  caufe  when  the  caufe  was  called  on  in  the  paper' 

♦ 

(a)  Clugat  t.  Ptmhum,  4  Term  Jttp.  466*    JVqmll  v.  Rud,  5  Term 

**  S99* 

(*)  Vide  5  Term  Ref.  141.  and  vide  Ritt*nyv.  GidUtt,  I  Bof.  &  PuU% 

164*  SBd  Jilatcbford  v.  Prtptt>  8  Term  Rej>>  89* 

of 
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of  new  trials ;  Lord  Ellenborough  C.  J.  faid  that  the  Court  1809* 

had  considered  the  qucftion  fince  the  rule  was  granted,  - 

and  were  all  fatisfied  that  no  objection  4ay  to  the  a&ion  \  and  othen  . 

therefore  they  discharged  the  rule.  Hmoiu 


EPWARDS  *£tf/7j#  DUNCH.  Jtoftjj. 

A  Ruk  was  given  to  declare  in  itplevio  within  14  days  The  rule  to  de* 
after  the  end  of  Hilary  term  (0),  which  ended  on  the  ™7beT£ed* 
12th  of  February,  but  it  was  not  fenred  till  the  23d ;  and  J^tyhft^*ia 
so  notice  being  taken  of  it,  judgment  was  ffgned  for  want  tl?e  J?1*^*  *** 
of  a  declaration.    Whereupon  Wigky  on  a  former  day  plaintiff  muft 

r  *   *  '     declare  withia 

moved  to  fet  afide  the  judgment  for  irregularity;  and  ♦  day»*,?«r 

fuch  Icrvicib 

contended  that  the  rule  muft  be  fenred  at  lead  4  days 
before  the  expiration  of  it  ;  (which  had  not  been  done 
here ;)  otherwise  it  might  as  well  be  ferved  at  any  tinie, 
even  after  the  time  mentioned  in  the  rule  was  out* 
Marryat  now  refitted  the  alleged  irregularity,  upon  the 
ground  that  it  was  fufficient  to  ferve'the  rule  to  declare 
in  replevin  sit  any  time  before  it  expired,  and  the  plaintiff 
was  bound  to  declare  within  4  days  after  fuch  fervice. 
And  on  reference  to  the  Matter  by  the  Court,  he  reported 
the  pra&ice  to  be  as  laft  ftated  3  and  the  judgment  was 
therefore  held  to  be  regular,  and  the  rule  for  fetting  it 
afide  was  difcharged* 

(*)  Thefe  rules  art  entered  as  of  the  lifrday  of  the  term. 
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Mri* »  Flint  agohfi  Hill. 


•n*  plaintiff  1*  TN  trefpafr  for  breaking  and  entering  the  plaintiff** 
tre|Mi  bit  clofe,  to  which  die  general  iffue  was  pleaded,  the 


cQvm  |ea  thin  defendant  applied  for  a  view,  which  waa  had  according- 


40$,  it  not  e«- 


\^S^  ly  |  and  at  the  trial  the  plaintiff  obtained  a  vcrdtt  for  lor,  1 
J^'r^    but  the  Judge  did  w>tcertif7that.dK  tkkawnc  in  quef- 


«e 


granted*      tion.    And  on  a  former  day  in  this  term  a  rule  waa  ob- 

befMne  trial, 

though  upon      tained  by  The  Ahmmey-Gmral  for  the  defendant  to  {hew 

the  application 

of  the  defend,     caufe  why  the  plaintiff  bould  not  be  aQowed  his  cofts  of 

increafey  and  that  the  Matter  flmild  tax  fuch  cofts  upon 
the  ppftea  \  and  h*relied  npon  the  caie  of  £*egfrr  w 
Jitacw  (*),  where  upon  a  view  granted  in  treipafs,  the 
plaintiff  had  his  full  cofta  allowed,  though  the  jury  gave 
under  40/.,  and  there  was  no  certificate  that  the  title 
came  in  queftion, 

Clark*  and  HuUock  oppofed  the  rule,  and  aufwcaol  die 
cafe  cited  by  (hewing  that  it  was  before  the  ftatute  4  A*m* 
f.\6.f.  8.  allowing  the  Court  00  motion  to  dircft  a  view. 
Before  that  ftatute  (b)  there  could  be  no  riciw  till  after 
the  caufe  had  been  brought  to  trial,  when,  if  the  Judge 
thought  proper,  the  caufe  was  adjourned  to  enable  the 
jurors  to  have  a  view  |  and  this  was  entered  upon  the 
record,  as  was  done  in  the  cafe  referred  to :  and  then  the 
Court  inferred  that  the  title  muft  have  come  in  queftion, 
Put  no  fuch  inference  can  now  be  made*  when  a  view  is 
granted,  of  courfe  upon  the  previous  motion  of  either  par- 
ty. And  it  matters  npt  that  it  wss  had  upon  the  motion  of 

((i)  1  JUL  J&y.  76.  and  Soli,  $65.  (i)  Vide  a  TuUt  716. 
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the  defendant  in  this  cafe »  for  if  the  fa£fc  of  a  view  hav-        1809. 
ing  been  had  is  to  carry  the  cofts,  though  the  verdift  be        J^"^ 
under  40/.,  and  there  be  no  certificate  of  the  Judge,        n"*fi 
every  plaintiff  in  trefpafs  will  move  for  a  view,  which 
wiD  operate  as  a  repeal  of  the  flat.  21  ft  33  Gm%  a.  c.  9. 
refraining  the  cofts  where  the  verdi£k  is  under  40/.,  un- 
lets the  Judge  certify  that  the  title  was  in  queftion;  or 
under  the  flat.  8  &  9  JF.  3.  c.  u.  /*  that  the  trefpafs 
was  wilful  and  malicious* 

Lord  Ellbnborough  C.J.  There  feema  to  be  no 
leafim  for  allowing  cofts  of  tncreafe  becaafe  a  view  was 
had,  for  that  may  be  granted  where  the  title  is  not  in 
tgaeftion. 

Par  Curiam,  Rule  discharged. 


Dos,  on  the  feveral  Demifes  of  Susan  Black-  r*^, 
sell,  Joseph  Palmer,  Ww.  Clarke,  and    af9i 
Sarah  his  Wife,  Joseph  Cooke,  Benjamin 
White,  and  Jane  his  Wife,  and  Mart  Har- 
ris, agairt/l  Tqmkins  and  Wife. 

HPHIS  was  an  ejedment  to  recover  pofleffion  of  certain  Devifeei  of  con- 

copyhold  lands  and  buildings  held  of  the  manor  of  ^'nTco^ 

f2*p4»»/£r.&fe»,  \aEffix,  the  demifes  were  laid  on  ^^mS^ 

the  1 2th  of  January  1808  ;  and  at  the  trial  a  verdift  was  cannot  make  a 

;  furrcnclerof 

taken  for  the  plaintiff,  febjeft  to  the  opinion  of  the  Court  their  imereft  $ 

nor  wiil  fuch  a 

0O  thtS  Cw.  furrender  opc- 

Jobn  BlaehfeU  being  feifed  to  him  and  his  heirs  of  the  l*£wJ\  the°par* 

premifes  above  defcribed,  and  having  duly  furrendered  ^^  l**4r 
ffcem  to  the  ufe  of  his  will,  by  his  will  dated  the  3d  of 

January 
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1809.  January  1 761  devifed  them  to  his  brother  Thomas  Black* 

~  /<■//  for  life  j  remainder  to  his  nephew  T.  B.  juoior,  foe. 

Dos  •>hi» 


B&acksell  of  his  faid  brother,  "  for  life  ;  and,  after  bis  decemfe9 
Tomkjms.  Jucb  of  my  nieces%  daughters  of  tnj  faid  brother  Thomas* 
which  he  had  by  Elizabeth  his  hte  wife  deceafcd,  asJbaU 
be  then  livings  to  be  equally  divided  amongft  them,  fhare 
mad  (hare  alike,"  as  tenants  in  common  in  fee*  The 
teftator  died  in  1 769 ;  whereupon  Tbomai  Blackfell  fen* 
was  admitted  to  the  premifes  for  life ;  and  at  a  court  baroa 
held  in  July  1774  T.  B.  jun.  was  admitted  for  his  life  ia 
4  r  everfioo,  expe&ant  on  the  eftate  for  life  in  his  father.  At 
the  fame  court,  Sarah  the  wife  of  R.  Hackney*  Elizabeth 
the  wife  of  J.  Burnbyt  Martha  the  wife  of  R.  Wallis,  and 
Mary%  Jane,  and  Sufan  Blackfefl,  fpinfters,  the  teftator's 
•  fix  nieces,  daughters  of  his  brother  Thomas  by  Elizabeth 
his  wife,  were  feverally  admitted  in  fee  to  an  undivided 
fixth  part  each,  in  reverfion  expectant  on  the  two  former 
life  eftates  of  their  father  and  brother,  and  immediately 
fnrrendered  to  their  brother  Thomas  s  Sarah  Hackney* 
Elizabeth  Bumby,  and  Martha  WaUis,  being  firft  feverally 
and  fecretly  examined  apart  from  their  refpedive  huf- 
bands  by  the  ft e ward,  according  to  the  enftom  of  the 
manor,  and  freely  confenting ;  and  T.  Blackfell  the  tefta- 
tot's  nephew  was  thereupon  admitted  in  fee*  The  hot- 
bands  of  the  three  married  Gfters  were  no  parties  to  their 
admiffions  or  to  the  furrenders  by  them  to  their  brother 
Thomas.  Thomas  Black/ell  fen*  and  jun.  at  the  fame  court 
mortgaged  the  premifes  for  500/.  to  J.  Ratford,  who  af* 
terwards  made  a  further  advance,  and  in  1784  bad  a  fur* 
render  of  the  equity  of  redemption  from  the  (ba  1  the 
father  being  then  dead ;  and  Ratford  was  thereupon  ad* 
mitted  in  fee,  and  furrendered  to  the  ufe  of  his  wilt 
Batfori  devifed  to  truftees  for  the  defendant  Ann  Tom* 

14  kins 
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kins  his  only  child ;  which  truftees  have  been  admitted  as        1809. 
the  devifccs  urnier  his  will ;  and  (he  and  her  hufband  are  ■ 

in  poff.flion  of  the  premifes  in  queftion.  Thomas  Black*  Blacks*** 
filljun.  died  7th  June  1801 ;  at  which  time  only  four  of  tsmxmis 
the  teftator's  nieces  were  living ;  namely,  Sufan,  the  firft 
named  leflbr  of  the  plaintiff,  Sarah  then  the  widow  of 
R  Hackney,  Martha  then  the  wife  of  R.  Wallis,  and 
Mary  then  the  wife  of  J.  Harris.  Martha,  Sarah,  and 
Mary,  all  died  before  the  date  of  the  demifes  in  this  eject- 
ment. Joftpb  Palmer,  the  fecond  leflbr,  is  the  grandfoa 
of  Sarah  Hackney  by  a  deceafed  daughter,  who  with  Sarah 
the  wife  of  W.  Clarke,  the  third  leflbrs,-  were  herco- 
heireffes.  Jofeph  Cooke  the  fourth  leflbr  is  the  heir  ,of 
Martha  Wallis,  and  Jane  the  wife  of  Benjamin  White,  and 
Mary  Harris  fpinfter,  the  remaining  leflbrs,  are  the. 
daughters  and  coheirefles  of  Mary  the  wife  of  J.  Harris. 
Elizabeth  Burnby  and  Jane  Blackfill,  the  only  two  other 
nieces  of  the  teftator,  died  in  the  lifetime  of  their  brother 
Tbemas  Black/ell  juo.  The  leflbrs  of  the  plaintiff"  were 
duly  admitted  at  the  lord's  court  to  their  feveral  propor- 
tions claimed  in  the  premifes  on  the  23d  of  February 
|8o8.  The  queftion  for  the  opinion  of  the  Court  was, 
whether  the  plaintiffs  were  entitled  to  recover  ? 

Marryat,  for  the  plaintiffs,  began  by  arguing  that  the 
teftator9*  nieces  had  only  contingent  remainders  at 
the  rime  of  the  furrenders  made  by  them,  which  furren* 
ders  were  therefore  incapable  of  being  made,  and  could 
not  operate  by  way  of  e (to pel.  And  that  the  furrenders 
by  the  feme  coverts,  without  their  hufbands,  was  clearly 
f  oid,  according  to  Stevens  v.  Tyrell  (<z)« 

(«)a*7jr.f. 


1 
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1809.  The  Court,  however,  thought  it  unneceflary  to  hear 

__    .,  _       him ;  it  being  clear  that  the  remainders  to  the  nieces  were 

UoE  fttfll* 

BtACKtsifc  contingent ;  and  being  of  opinion  that  a  party  who  was 
T«M«iMt«  not  in  the  feifin  could  not  furrender  a  copyhold ;  and  that 
a  furrender  could  not  operate  by  way  of  eftopel,  but  could 
only  pals  what  the  party  then  had.  And  Lower,  who  was 
to  have  argued  for  the  defendants,  admitting  that  he 
could  not  fupport  their  title  on  thefe  grounds)  the 
Court  gave  judgment  for  the  poftea  to  be  delivered  to 

« 

die  plaintiff  (*). 

*  f)  Vide  1  VfcftLfti*    TyUr t.  Pbifys,  1  F<f.  ago.  and  G-dtitU*. 

Mtrfi,  3  T*w  Jt<p.  365. 


22?*t  Fisher  againji  Pimbley. 


JAyotli. 

Debt  00  bono*,     rpQ  je^t  m  h^J    jatcd  12th  of  March  1807,  for 

which  wa»  con*     X 

ditiooed  to  per-  300/.,  the  defendant  craved  oyer  of  the  bond  and  of 
plea  no  awirdg  the  condition,  by  which  it  appeared  that  the  bond  was 
SgomTn  ""  given  for  the  performance  of  an  award  of  certain  arbitra- 
S^ung  thT  tors  t0  whom  5t  was  rcfcrrcd  t0  arbitrate  and  determine 
<jn^h?chard'  conccrD^ng  *D  caufes  of  a&ion,  controverfics,  and  de- 
mited the  mands  whatfoever  between  the  plaintiff  and  defendant,  fo 

bonds  of  tub* 

mimon,  where*  as  the  award  in  writing  under  their  hands  fliould  be 

by  it  appeared 

that  the  award  ready  to  be  delivered  on  or  before  the  x  2th  of  June  r8o7 : 

ratte?b™th*  an^  ^en  nc  pleaded  that  the  arbitrators  in  the  condition 

SaJJ^J^tl  »amed  $* ***  *»***  **}  *w<l  under  their  hands  ready 

munring.   Held  to  |,e  delivered,  &c.  on  or  before  the  faid  iath  of  June, 

that  the  rejoin.  ■  *       9 

der  was  not  in-  and  this  he  is  ready  to  verify,  &c.    The  plaintiff  replied 

Confident  withy 

*or  a  departure    that  the  arbitrators  in  the  condition  named,  within  the 

from  the  plea.  * 

Under  a  fub- 

miffion  of  all  .mat ten  in  difference  between  A  and  8.,  an  award  on  matters  in  difference 

between  A.  and  B ,  C  and  D.  jointly,  directing  A.  to  pay  B.  a  certain  fom  as  a  compenia* 

lion  for  coals  gotten  by  A.  belonging  to  M.  or  to  B.  and  others,  and  directing  £•  to  give  Am 

S  bond  to  indemnify  hbn  againft  the  claims  of  p.  and  />.»U  bad. 

time 
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time  limited,  &c*  duly  made  their  award  in  writing  under 

then  bands  of  and  concerning  the  premifes  in  the  condi* 

tion  mentioned,  ready  to  be  delivered,  &c.  by  which  they        *i*>$ 

awarded  that  the  defendant  ihould  pay  to  the  plaintiff 

124/.  5/.  2 d.  on  the  8th  of  July  1807,  as  a  compenfation 

for  all  the  coal  by  him  gotten  in  fuch  manner  as  was 

therein   before   mentioned;  and   they  thereby  further 

• 

awarded  mutual  releafes  up  to  the  date  of  the  bonds  of 
reference :  and  that  the  plaintiff  Ihould  alfo  execute  and 
deliver  to  the  defendant  at  his  ezpence  a  bond  in  the 
penalty  of  40/.  conditioned  to  indemnify  the  defendant  . 
from  all  aftions,  &c.  and  demands  by  J.  Rothwell  (and 
two  others  by  name)  on  account  of  the  defendant  having 
worked  or  gotten  any  coal  out  of  a  certain  eftate  called 
Shaw  Place  1  and  a  certain  lane  adjoining,  or  either  of 
them,  before  the  date  of  the  bonds  of  reference,  &c 
And  then  the  plaintiff  alleged  that  the  defendant  had  no- 
tice of  this  award,  but  did  not  pay  the  124/.  5/.  24/.,  the- 
fum  awarded.  The  defendant  rejoined,  that  the  faid 
fuppofed  award  is  in  the  words  following,  to  wit,-  ice 
and  then  he  fet  out  the  whole  award  verbatim,  wherein 
the  arbitrators  ftated  the  bonds  of  reference,  by  which  it 
appeared  that  tie  fub/eS  of reference  was  of  all  adions* 
controverfies*  &c  and  demands  between  the  plaintiff  and 
defendant^  as  before  fet  forth,  and  that  the  arbitrator! 
found  "  that  the  defendant  had  at  the  date  of  the  faid 
bonds  worked  and  gotten  divers  quantities  of  coal  belong* 
ing  to  the  plaintiff,  or  to  htm  and  feme  ether perf on  erperfons, 
in  and  under  a  certain  eftate  called  Shaw  Place,  &c.  and 
under  a  certain  lane  adjoining!  &c,  and  that  the  plaintiff 
demands  from  the  defendant  a  compenfation  for  all  the 
coals  fo  gotten  by  the  defendant."  And  they  awarded 
the  defendant  to  pay  to  the  plaintiff  1 24/.  5/.  2d.  on  the 

S  8th 
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1809.  8th  of  July  then  next  "  as  and  for  a  com  pen  fat!  on  fof  all 
the  coal  gotten  by  him  as  aforcfaid :"  and  then  thejr 
Awarded  the  mutual  releafes  and  the  bond  of  indemnity 
from  the  plaintiff  to  the  defendant  as  mentioned  in  the 
replication.  To  this  rejoinder  the  plaintiff  demnrred9 
and  alleged  for  fpecial  caufe,  that  fuch  rejoinder  was  a 
departure  from  the  plea,  and  neither  confeffed  and 
avoided,  nor  denied,  the  matters  pleaded  in  the  replica- 
tion, &c. 

The  grounds  of  objedion  to  the  award  were,  ift,  its 
having  directed  the  money  to  be  paid  to  the  plaintiff  for 
coals  dated  to  have  been  gotten  by  the  defendant  belong- 
ing to  the  plaintiff,  or  to  him  and  fome  other  per/on  at* 
per  fins  i  when  the  fubmiflkm  was  Confined  to  matters  in 
difference  between  the  plaintiff  and  defendant  only, 
adly,  That  it  <fire&ed  a  bond  of  indemnity  to  be  given 
to  the  defendant  at  his  ezpsnee  again  ft  future  claims  and 
fc&ions  by  three  feveral  perfons,  upon  matters  not  fub* 
mitted  to  the  arbitrators,  and  was  therefore  uncertain  and 
not  final.  And  the  validity  of  the  firft  of  thefe  objections 
was  very  faintly  queftioned  by  Scarlett  on  behalf  of  the 
plaintiff,  (fuppofing  the  rejoinder  to  be  good.)  But 
againft  the  fecond,  he  relied  on  Philips  v.  Kmghtley  (a), 

where 

(*)  Stra.  903.  Page  J.  there  held  the  award  had }  the  other  three 
Judges  held  it  good.  According  to  Mr. PWs  MS.  the  majority  faid  «*  that 
the  poor  being  interefted  in  the  futt  at  well  at  the  plaintiff,  he  cocld  not 
rtUajt  i  nor  would  the  award  bind  the  poor,  they  not  being  parties  to  the 
fubmiflion.  And  though  it  were  objected  that  the  covenant  might  be  a 
foundation  for  a  frefti  fait,  fo  might  a  bond  or  any  other  fecurity,  with* 
1  out  which  no  pofiible  end  could  be  made  of  the  matter  And  therefore 
the  Court  held  it  good/tr  the  utceffitj  *f  tbt  tafi.  As  to  the  other  part  of 
the  objection*  that  the  coils  were  uncertain ;  thefe  might  be  afct  ruined 
by  the  party  himfelf,  if  he  thought  proper  to  proceed.  And  Lee  J.  cited 
B#lt  v.  Bialit  Cn.  C$r%  383.,  where  an  award  to  pay  tbt  cBarget  of  a 
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where  an  award  that  the  defendant  (hould  execute  a  co-        1809. 

Tenant  to  indemnify  the  plaintiff  againft  all  cods  damages 

and  expences  which  (hould  happen  by  means  of  any  fur- 

thcr  proceedings  in  an  a&ion  begun  at  the  inftance  of  the 

defendant,   and  at  iflue  in  C.  B.,  wherein  Mar/ball  qui 

turn  was  plaintiff,  and  the  then  plaintiff  defendant,  was 

held  good.     And  he  urged  that  at  any  rate,  if  the  award 

of  *he  bond  of  indemnity  were  void,  the  award  would 

only  be  void  for  that  excefs  (a). 

The  principal  queftion,  however,  argued  was  whether 
the  rejoinder,  fetttng  out  the  award  in  faft,  according  to 
the  truth,  which  award  had  been  defectively  fet  out  by 
the  plaintiff  in  his  replication,  were  a  departure  from  the 
defendant's  plea,  wherein  he  had  before  dated  that  the 
arbitrators  had  made  no  award  i 

Scarlett  contended  that  it  was  a  departure ;  for  a  pie* 
•f  no  award  means  no  award  in  facl :  and  cited  Farter  . 
T.  Gate  (k)  i  Skinner  v.  Andrew  {c)f  Houfe  v.  Lander (</), 
Harding  v.  Holmes  (*),  wherein  fever  a)  other  cafes  in 
point  were  referred  to,  and  Praed  v.  The  Duchefs  of  Cum* 
her  land  {f).  The  defendant  ought  to  have  rejoined  no/uch 
award  as  fet  out  in  the  replication :  and  if  iflue  had  been 
taken  on  that,  and  any  material  variance  had  appeared 
between  the  award  fet  out  in  the  replication,  and  the 


JUrwasbeMgDod,  becaufc  they  would  be  afcertatned  by  the  attorney's 
bringing  in  bit  bill.  And  fa  judgment  was  given  for  the  plaintiff  j 
Psge  J.  AU1  dtflentiog.  Abr#— They  aU  agreed  that  if  the  fuit  could 
poffihly  have  been  re  leafed,  or  oiherwife  immediately  discharged,  the 
sward  would  have  been  void.** 

(a)  Vide  Ingram  v.  MJnesy  8  Raft,  445.  (I)  Palm.  511. 

(4  t  L^.145.         id)  /*.  t5.        (<)  1  m:j,  tax. 

(/)  +  Ttrm  Jty.  585.  and  a  H.BUc.  »8o*  % 

*w;ard 
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1809%       award  proved,  the  iffue  muft  hate  been  found  for  the  dft* 
fondant* 


FltHBft 

mgmmfi 
PlttXLITt 


latu,  contrl,  was  flopped  by  the  Court. 

Lord  Ellenborotjgh  C.  J.  The  laft  is  the  ooly  point 
which  was  argueable.  The  award  is  dearly  bad,  inafinoch 
as  it  awards  comg$nfation  to  the  plaintiff  for  coai  gotten 
by  the  defendant  belonging  to  the  plaintiff,  *r  to  him  md 
fame  other  perfbn  or  perfons ;  and  though  it  dire£U  a 
bond  of  indemnity  to  be  given  by  the  plaintiff  to  the  de- 
fendant  againft  any  demands  by  three  certain  perfons } 
non  liquet  that  thofe  were  the  perfons  interefted  with  the 
plaintiff  in  the  coals  which  had  been  gotten  by  the  de- 
fendant, and  for  which  the  compenfation  was  awarded* 
The  compenfation  therefore  has  been  awarded  to  the  one 
party,  without  any  equivalent  appearing  on  the  other  fide* 
Then  the  award  being  bad,  the  only  queftion  is,  whether 
the  defendant  can  (hew  fuch  bad  award  in  his  rejoinder, 
confidently  with  his  former  allegation  in  the  pica,  that 
there  was  no  award  ?  The  plaintiff  in  his  replication  fott 
out  an  award  j  and  if  he  had  fet  it  out  truly,  it  is  clear 
that  the  defendant  might  have  demurred  to  it ;  but  not 
having  fet  it  out  truly,  where  is  the  inconfiftency,  or  de- 
parture from  the  plea,  in  the  defendant's  doing  that  wjneb 
the  plaintiff  ought  to  have  done,  fetting  out  the  award  in 
hSt9  and  then  demurring  to  the  true  award  fo  let  oat  ? 
He  thereby  ftill  maintains  his  former  allegation,  that  there 
was  no  award  •,  in  other  words  that  there  was  no  legal 
and  valid  award  under  the  fubmiflion,  which  is  the  fame 
as  no  award.  There  is  no  inconfiftency  in  this,  and 
therefore  no  departure. 


L* 
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Lb  Blanc  J.  (*)    The  award  cannot  be  maintained,        1809. 
is  it  was  made  of  matters  not  fubmktcd  to  the  arbitra-.       ^ 
tors ;  for  the  fubmiffion  was  only  of  matters  in  difference      ^  *g**p 
between  the  plaintiff  and  the  defendant ;  and  the  award 
is  of  matters  between  the  defendant  and  the  plaintiff  and 
9tber  per  forts.    If  the  matters  fubmitted  between  thefe 
parties  had  comprehended  matters  in  difference  between 
She  defendant  and  the  plaintiff  together  with  others,  then 
an  award  of  compenfation  to  the  plaintiff  for  the  whole 
value  of  the  coals  taken,  with  an  indemnity  from  him  to 
the  defendant  againft  the  claims  of  thofe  others  for  their 
proportions,  might  hate  done :  but  the  fubmiffion  was  not 
to  extended.    Then  as  to  the  departure,  the  defendant 
by  his  rejoindci/only  puts  the  plaintiff's  cafe  in  the  fame 
ftate  on  this  record  as  it  would  have  been  if  he  had  fet  out 
the  award  truly  ;  and  it  only  (hews  that  the  award  in  U(k 
made  is  not  a  good  award  in  point  of  law. 

Batlet  J.  A  fubmiffion  of  matters  in  difference  be- 
tween A.  and  B.  does  not  include  matters  in  difference 
between  A.  and  B.  and  others  jointly  s  the  award  therefore 
was  bad.  Then  a  plea  of  no  award  means  no  award 
according  to  the  fubmiffion 5  that  is  the  plain  meaning 
of  it.  I  do  not  agree  with  the  argument,  that  the  de- 
fendant might  have  defended  himfelf  by  taking  ifliie  upon 
the  award  as  ftated  in  the  replication ;  for  there  was  fuch 
an  award  as  is  there  flated ;  but  it  *as  not  an  award 
made  conformably  to  the  fubmiffion,  which  would  have 
appeared  to  be  the  cafe  if  the  whole  had  been  truly  fet 
out  in  the  replication.  Then  the  rejoinder  firft  fetting 
out  the  true  award,  and  then  demurring  to  it,  is  no  more 

\ 
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1809.        in  effeft  than  faying  that  there  was  no  award  conform- 

— -        able  to  the  fubmiflion,  and  therefore  no  award  $  which 

ruHKR 

tgainji        maintains  the  plea. 

Judgment  for  the  Defendant* 


%utfdsy9  Sir  Henry  Strachey  Bart.,  and  Giles,  cgainft 

Turley,  Burt,  and  Others. 

Where  an  elec-   T  N  confequence  of  the  former  decifion  of  the  Court  in 

tion  ccmmittec     A.  -    ,  ,    r  •  i-  «•  .   j  • 

had,  under  the  the  caufe  between  thefe  parties,  which  is  reported  in 

£  5*8  reTOtVed     my  7*  volume,  507,  nonfuits  were  entered  in  the  three 

^mmo"sUthatf   fcvCraI   aQion8  of  dcbt  which  had  bcCn  brought  b7  tbcfC 

two fe*e> «/peti-  plaintiffs ;  the  firft  upon  the  Speaker's  original  certificate 

tions  againft  the    *  # 

return  of  mem-   for  cofts  againft  Froft  and  thefe  defendants  jointly,  on  ac- 

bcr*  to  fcrvw  in  «...    r  -      1      *  «  •  •  •  •    n.  *l 

parliament  tor  count  of  their  frivolous  and  vexatious  petition  again  It  the 

wefe^r7!^ou1  return  of  the  plaintiffs  as  burgeflis  for  the  borough  of 

wher7uXaontUhe  &$  Grimpad  to  the  parliament  which  met  in  1802  \  the 

then  Speaker,  fecond,  upon  the  Speaker's  amended  certificate  againft 

on  application  '  * 

•f  the  particf  j?roji  alone,  for  bis  feparate  proportion  of  the  cofts  given 
rerrcd  the  cofts    to  the  plaintiffs  ;  and  the  third,  upon  the  fame  amended 

to  be  taxed  on  •    n     1     *•     .    r  •     1  1         + 

both  petitions  certificate  againft  thefe  defendants  alone,  for  their  feparate 
"firtt  granted  a      proportion  of  the  cofts.    Thefe  nonfuits  were  entered  in 

rmountoffuch'    *"»**}    term    l8°6-        °n    the    24lh    °f   Oaob€t    in    the 

joint  taxation,  famc  yCar  tjiat  parliament  was  diffolved,  without  any  fur- 
ana  afterwards  *  *  *  * 

another  amend-  ther  proceedings  having  been  had  by  the  plaintiffs  for  the 

cd  certificate,  *  • 

referring  to  the  recovery  of  their  cofts  i  and  a  new  parliament  was  at- 
portioning  how  fembled  on  the  2id  of  June  1807.  On  the  17th  of 
cofts  were  fn-     March  i8c8  the  Speaker  made  the  two  following  certi* 

curred  in  op- 
posing encli 

petition  je/arate^r,  and  how  much  jr'wt'y :  hcM  that  both  thefe  certificates  being  inraKeJ, 
by  reafon  (hat  the  acl  only  authorizes  the  cofts  to  he  taxed  feparafefy  on  each  diftind  peti- 
tion, a  new  and  valid  certificate,  afceVtaining  the  feparate  cofts  incurred  on  each  petition 
might  be  granted  by  the  Speaker  of  a  rkw  parliament  $  the  a&  mentioning  tbe  Speaker 
generally. 

8  #  ficates, 


TviLir* 


IN  THE  FoRTT-NINTH  YeAR  OF  GEORGE  III*  Ijtf 

ficates,   which  were  produced  in   evidence.     Whereas        1809. 
7.  R.  Ley  Efq.  clerk  affiftant  of  the  Houfe  of  Commons.  " 

'        ^  StrachiT 

and  Nicholas  Smith  Efq.  one  of  the  matters  of  the  High       _*&*»£ 
Court  of  Chancery,  who  were  duly  authorized  and  di- 
rected by  me  according  to  the  aft  of  the  28th  Geo.  3. 
(r.  52.)  to  examine  and  tax  the  cofts  and  expences  of  Sir 
H.  Stracbey  Bart,  and  D.  Giles  Efq.  incurred  by  them  in 
oppofing  the  petition  of  fevcral  perfons  whofe  names  are 
thereunto  fubferibed,  on  behalf  of  themfelves  and  others, 
filling  themfelves  the  ele£tors  of  the  town  and  borough 
of  Eqft  Grimftead,  prefented  to  the  Houfe  of  Commons 
upon  the  ill  of  December  i8o2j  complaining  of  the  un- 
due ele&ion  and  return  of  them  the  faid  Sir  H.  S.  and 
D.  G.  as  burgeffes  to  ferve  in  parliament  for  the  fak1.  bo- 
rough of  Eaft  Grim/lead,  have  reported  to  me  the  amount 
of  fuch  cods  and  expences ;  now  I  do  hereby  certify  that 
the  faid  cofts  and  expences  allowed  in  the  faid  report 
amounted  to  the  fum  of  361/.  14/.  2d.    Given  under  my 
band  this  17th  of  March  j8o8.     Cha.  Abbot*  Speaker.-— 
There  was  a  Gmilar  certificate  of  the  Speaker,  certifying 
the  amount  of  the  plaintiff's  cofts  in  oppofing  the  peti- 
tion of  Mr.  Frojl  at  361/.  ox.  xod.     On  the  18th  of  April 
1808  a  copy  of  the  firft  of  thefe  certificates  wafc  ferved 
on  the  defendants,  and  payments  of  the  cofts  therein 
mentioned   demanded  of  and  refufrd   by   them:    and 
a  copy  of  the  lad  dated  certificate  was  ferved  on  Mr» 
Froft%  and  payment  of  the  cofts  therein  mentioned  was 
demanded  of  and  refufed  by  him.   Thereupon  this  a£tion 
of  debt  was  brought,  wherein  the  plaintiffs  declared  that 
the  defendants  were  indebted  to  them  in  361/.  14/.  £</. 
by  virtue  of  the  ftat.  28  Geo.  3.  c.  52.  \  to  which  the  de- 
fendants pleaded  the  general  iffue ;  and  at  the  trial  at 
Wejlminfler  a  verdift  was  given  for  the  plaintiffs,  fubjefik 

Oa  to 
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1809*        to  the  opinion  of  the  Court  on  a  cafe  referred  ;  in  which 
■  all  the  fads  of  the  former  cafe  were  ftated,  with  the  addi- 

SflACIIf 

*g4i»ft  tion  of  thofe  above-mentioned :  and  if  upon  the  whole 
the  Court  were  of  opinion  that  the  plaintiffs  were  en- 
titled to  recover,  the  verdift  was  to  ftand :  if  not,  a 
nonfuit  was  to  be  entered. 

Burrough  for  the  plaintiffs.  1  ft,  It  is  no  obje&ion  to 
the  prefent  certificate  of  the  Speaker,  on  which  the  a£tion 
is  brought,  that  he  had  before  granted  certificates,  which 
were  inefficient:  for  the  authority  given  to  hira  for 
this  purpofe  by  the  flat.  28  Geo.  3.  c.  52.  is  fpecial ;  and 
it  is  a  clear  principle  of  law  that  every  fpecial  authority 
ought  to  be  purfued  in  fubftance  and  effed  (*),  and  if  not 
well  executed  in  the  firft  inftance,  may  afterwards  be 
executed  properly  (5) :  and  here  it  appears  from  the  for- 
mer dlcifion  (r)  that  the  Speaker's  authority  was  not  well 
executed  before  j  for  the  firft  certificate  was  bad,  becaufe 
it  did  not  aflefs  the  cofts  on  each  petition  feparately  $  and 
the  fecond  certificate  was  of  courfe  avoided,  becaufe  it 
was  founded  upon  the  firft.  2dly,  It  is  no  objedion  that 
the  Speaker  who  has  granted  the  prefent  certificate  was 
chofen  by  a  different  Houfe  of  Commons  from  that  out 
of  which  the  committee  who  reported  the  petition  to 
be  frivolous  and  vexatious  was  nominated.  The  a  A 
of  the  28  Geo.  3.  does  not  confine  the  power  to  be  exer- 
cifed  by  the  Speaker  of  that  parliament,  but  refers  to  him 
by  the  name  of  the  Speaker  as  a  known  officer  whenever  a 
parliament  is  in  being.  The  words  of  the  19th  fe£t.  are, 
that  wherever  any  petition  (hall  have  been  reported  by  a 
committee  to  be  frivolous  or  vexatious,  "  the  party  or 

(a)  Co  Ut.  303.  h.  (b)  3  Pm.  Abr.  tit.  Authrttj,  413.  0.//.  4$. 
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u  parties,  if  any,  who  (hall  have  appeared  before  the  1829. 
u  committee  in  oppofition  to  fuch  petition,  Jball  be  enti-  stuachit 
«  tied  to  recover,  &c.  the  full  cop  and  expencej,"  &c.  a£*ittJ* 
This  vtefts  the  right  to  the  cofts  in  the  party  grieved :  and 
then  the  claufe  proceeds,  "  fuch  cofts  and  expences  to 
be  afcertained  in  the  manner  hereinafter  dire&ed." 
Then  by/  22.  for  afcertaining  the  cofts,  tie  Speaker,  on 
application,  is  to  dire£fc  the  fame  to  be  taxed  by  certain 
officers,  who  are  required  to  report  the  amount  to  the 
Speaker,  and  he  is  to  fign  and  deliver  to  the  parties  a  cer- 
tificate of  the  fame  figned  by  himfelf.  The  Speaker 
therefore  a£ts -throughout  as  a  mere  minifterial  officer, 
without  exercifing  any  judgment  of  his  own  either  upon 
the  propriety  of  giving  cofts  at  all,  or  upon  the  amount 
of  them*  It  never  could  have  been  the  intention  of  the 
kgiilature  'that  the  party's  right  to  cofts  once  vefted 
(hould  be  afterwards  defeated  by  the  diflblution  of  the 
parliament,  any  more  than  by  the  death  or  refignation  of 
the  individual  Speaker,  before  his  fignature  of  the  certifi- 
cate. This  is  not  like  parliamentary  proceedings  in  fieri 
in  the  Houfe  of  Commons,  which  fall  to  the  ground  of 
lourfe  on  the  political  death  of  the  Houfe.  The  resolu- 
tions of  ele&ion  committees  are  all  entered  on  the  Jour- 
nals, which  are  the  records  of  the  nation,  and  a  copy  of 
which,  by  the  23d  claufe,  is  to  ftirnifh  evidence  of  the 
debt. 

Clifford,  contra,  admitting  that  a  fpecial  authority  not 
well  executed  at  firft  may  be  executed  afterwards ;  and 
chat  the  Speaker  in  certifying  the  amount  of  the  cofts, 
had  only  a  minifterial  duty  to  perform)  contended,  ift, 
that  authority  was  only  given  to  the  Speaker  to  fign  one 
certificate ;  and  that  authority  having  been  once  exercifed 

O3  bj 


i98  CASES  ih  EASTER  TERM 

1809*        by  him,  in  certifying  the  feparate  cofts  on  the  two  peti- 
m  — ~         tions,  could  not  be  returned  again  even  in  the  fame  par* 

Stiachit  or 

*t«*fi  liamenf.  The  power  of  awarding  cofts  refts  altogether 
upon  the  flat.  28  Geo,  3.  c*  52.,  and  the  wording  of  die 
22d  claufe,  with  reference  to  the  other  provisions  of  the 
law,  evidently  applies  to  the  grant  of  one  certificate  by  the 
Speaker  of  the  then  exifting  Houfe  of  Commons.  The 
certificate  is  to  be  granted  on  application  (fingulariter) 
to  the  Speaker,  and  the  officers  appointed  to  tax  the  cofta 
are  to  report  the  amount  to  the  Speaker  of  the  faid  Houfe. 
And  by/  23.  the  cofts  fo  certified  as  above  are  given  to 
the  party  entitled,  and  the  certificate  (which  can  only  ex- 
tend to  one  certificate)  of  the  Speaker,  and  a  copy  of  the 
Journals  of  the  Houfe  of  the  refolutions  of  the  committee, 
are  to  be  the  evidence  of  the  debt.  If  a  new  aftion  were 
now  brought  upon  the  former  certificate,  a  recovery  in 
this  aftion  upon  the  fubfequent  certificate  would  be  no 
bar  to  the  other.  This  Court  exercifing  its  difcretionary 
power  may  direft  the  Matter  to  review  his  taxation  T>f 
cofts,  if  faulty,  and  may  amend  what  is  wrong ;  but  the 
Speaker,  having  a  bare  authority  in  this  refpeft,  and 
having  once  exercifed  it,  however  defe&ively,  is  fundus 
officio,  like  an  arbitrator  (a),  and  cannot  refume  the  au« 
thority  again.  The  parties  having  made  a  wrong  appli- 
cation before  to  the  Speaker  will  not  authorize  them  to 
make  other  applications  to  him  for  the  fume  purpofe ;  and 
without  their  application  the  Speaker  has  no  power  to 
direft  the  taxation.  The  22d  fedion  direfts  fees  to  be 
paid  to  the  officers  for  taxing  the  cofts ;  but  it  never 
could  have  been  meant  that  thofe  fees  Ihould  be  paid  mote 
than  once  becaufe  of  the  blunder  of  the  perfons  applying. 

(«)  Btnfru  v.  Brtmltyi  6  Esft9  309.  was  cited. 
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Bjyi  24.  the  whole  amount  of  the  taxed  cods  may  be        1809* 
recovered  from  any  of  the  perfons  liable,  and  the  one  who     „  ' 

pays  may  recover  over  a  proportionable  (hare  from  the  J&atnP 
reft :  but  if  a  taxation  once  made  could  be  refunded  at 
any  fubfequent  time,  and  a  new  certificate  iflue,  it  would 
lead  to  great  difficulty.  But,  2diy,  whatever  the  cafe 
might  be  of  a  fecond  certificate  iffued  during  the  fame 
parliament,  at  all  events  the  Speaker's  authority  was  at 
an  end  upon  the  diffolution  of  that  parliament.  The 
party  entitled  muft  fuffer  by  his  laches.  The  general 
law  and  ofage  of  parliament  is  clear  that,  except  where 
otherwife  fpecially  provided  by  ftatute,  all  proceedings 
pending  in  the  Houfe  of  Commons  expire  with  the  diflb- 
lution  of  the  reprefentative  body,  and  therefore  the  power 
of  their  Speaker  muft  neceflarily  expire  at  the  fame  time. 
It  cannot  make  any  difference  that  the  fame  individual 
happened  to  fill  the  chair  of  the  Houfe  in  fucceffive  par- 
liaments. The  report  of  the  taxed  cofts  is  to  be  made  to 
the  Speaker  of  the  faid  Houfe,  which  confines  the  autho- 
rity to  the  Speaker  of  the  then  exifting  Houfe  of  Com- 
mons in  which  the  proceedings  originated.  Suppofe 
after  the  vote  of  the  committee  that  the  petition  was  fri- 
volous and  vexatious,  the  parliament  had  been  diflblved, 
no  proceedings  could  have  been  had  upon  that  vote,  be* 
cau£e  there  could  have  been  nobody  to  make  or  receive  the 
report  upon  it;  and  if  the  political  exiftence  of  thofc  who 
hiad  a  judgment  to  exercife  upon  the  matter  were  expired, 
•f  courfe  the  authority  of  their  minifterial  officer  muft 
alfo  have  expired.  It  was  even  necefiary  to  make  legis- 
lative provifion  by  the  33d  fe£kion  of  the  aft,  that  an 
elcdion  committee  fhould  not  be  diflblvcd  by  a  proroga- 
tion of  parliament. 

O  4  Burroughs 
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slog*  Burrough  in  reply,  admitting  that  if  the  parliament 

— —        were  diflblved  before  the  report  of  the  committee  to  the 
0gm*jk        Houfe,  the  proceedings  might  fall  to  the  grounds  con* 
tended  that  after  fuch  report,  which  would  be  placed  on 
the  Journals,  the  decifion  was  condufire,  and  all  the  con- 
fequences  would  follow,  there  beiog  nothing  but  mere 
afts  to  be  done* 


TviLtr. 


Lord  Eixbmborougu  C  J.  There  is  no  doubt  upo* 
either  ground  but  that  the  laft  certificate  of  the  Speaker 
is  valid.  It  is  6bjcfted  that  the  Speaker  taring  granted 
one  certificate  could  not  grant  another :  and  I  admit  that 
if  he  had  before  granted  an  effe Aire  certificates  he  would 
hare  been  fundus  officio,  and  could  not  hare  granted 
another ;  as  in  the  cafe  referred  to  of  the  arbitrator  who 
had  once  made  a  valid  award.  But  if  he  had  before  only 
granted  roid  certificates,  and  the  cofts  had  been  taxed  is 
a  manner  which  the  legiflature  did  not  intend,  and  for 
which  there  was  no  authority,  the  firft  and  fecond  certi- 
ficates were  mere  nullities,  and  the  laft,  which  alone  pur- 
fued  the  authority  giren  by  the  aft,  is  valid.  The  aft 
direfts  (a)  that  every  committee,  when  they  report  to  the 
Houfe  their  final  determination  on  the  merits  of  the  peti- 
tion which  they  were  fworn  to  try,  (hall  alfo  report  whe- 
ther fuch  petition  were  frirolous  or  vexatious:  and  (k) 
whenerer  they  tcpottfucb  petition  to  be  frirolous  or  vexa- 
tious, the  party  oppofing  "  fuch  petition  (hall  be  entitled 
to  recover  from  the  perfon  or  perfohs  who  fliall  hare 
Ggned  fuch  petition  the  full  cofts  and  expences,"  Ice.  The 
other  claufes  follow  in  the  fame  terms.  This  therefore  is 
a  direftion  applying  fpccifically  to  one  petitions  and  not  to 

(*)  Sea.  it.  (*)  Sett.  19. 

facial 
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fcveral,  and  therefore  the  remedy  mud  be  applied  fcve»        1809* 
tally  to  each  petition ;  and  the  cods  and  expences  of       — 
oppofing  fcveral  petitions  cannot  be  confolidated  together       j*g^ 
in  one  certificate,  as  was  done  in  the  firft  certificate 
granted  upon  this  occafion.    Then  the  fecond  certificate 
was  alfo  bad,  which  apportioned  part  of  the  cofts  fepa- 
rately  as  to  the  two  petitions,  but  (till  certified  the  great 
bulk  of  the  cofts  jointly  againft  the  two  fets  of  petition- 
ers.   Both  thefe  certificates  were  confidered  by  the  Court 
in  the  former  cafe  in  7  Eoft,  507.  to  be  void*    With  rc- 
fpefit  to  the  next  queftion,  as  to  the  authority  of  the 
Speaker,  by  whom  the  prefent  certificate  was  granted,  to 
make  it)  his  minifterial  funftion,  as  it  is  rightly  called  in 
this  refpeft,  is  defcribed  in  feftion  22.,  which  mentions 
him  in  general  terms  as  The  Speakers  it  does  not  fay, «  the 
Speaker  at  the  time  of  making  the  report  of  the  commit- 
tee/* or  the  fame  Speaker,  or  ufe  any  words  to  that  effeft, 
fo  as  to  confine  the  power  to  the  identical  individual  who 
then  happened  to  be  Speaker.    If  it  had  been  Co  confined* 
I  do  not  fay  that  we  fhould  violate  the  plain  letter  of  the 
aft,  in  order  to  relieve  a  party  grieved  who  is  only  enti- 
tled to  the  relief  given  by  the  aft :  but  we  would  not 
confine  the  relief  in  the  manner  contended  for,  if  the 
words  of  the  aft  and  the  fenfe  and  reafon  of  the  thing  do 
not  enforce  fuch  a  conftruftion.    The  claufe  fays,  that 
u  on  application  made  to  the  Speaker  of  thq  Houfe  of 
Commons  by  any  fuch  petitioner,  &c.  for  afcertaining 
fuch  cofts,  he  (hall  dircft  the  fame  to  be  taxed  by  two 
perfons  out  of  a  certain  defcriptioa  of  officers.    Now 
fuppofe  the  Speaker  had  died  after  the  report  of  the 
committee,  and  before  fuch  a  direction  to  thofe  officers 
could  have  been  made ;  or  fuppofe  after  fuch  direftion, 
die  particular  officers  charged  with  the  taxation  had  died  ; 

can 
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1809        can  it  be  contended  that  the  fucceediog  Speaker  in  the 
■  one  cafe  could  not  have  directed  the  cofts  to  be  (axed; 

agaiv/i  or  in  the  other  that  the  fame  Speaker  would  have  had  no 
power  to  direft  the  taxation  to  be  made  by  other  officers 
in  the  place  of  thofe  who  had  died.  Such  a  conftru&ioo 
would  be  mod  manifeftly  again  ft  the  fenfe  of  the  a£fc  s 
and  yet  the  argument  would  fttU  apply  that  the  authority 
was  only  given  to  the  fame  Speaker,  and  that  he  could 
only  once  refer  the  cofts  to  be  taxed.  The  words  of  the 
aft  are,  The  Speaker,  that  is,  whofoever  (hall  be  Speaker 
when  the  certificate  is  to  be  granted  :  there  is  nothing  in 
the  ad  to  narrow  the  description  to  the  identical  perfon 
who  was  Speaker  at  the  time  of  the  report.  All  the  words 
and  the  fenfe  of  the  ad  will  be  anfwered  by  reading  it 
"  the  Speaker  for  the  time  being/'  And  no  difficulty 
can  arife  from  fuppofing  that  different  certificates  might 
be  granted  by  different  Speakers ;  for  as  foon  as  any 
Speaker  has  legally  exercifed  his  function,  no  other  cer- 
tificate could  be  granted  by  hirafclf  or  any  other  Speaker. 
The  Speaker's  authority,  qua  Speaker,  does  certainly  end 
with  the  parliament :  but  this  is  a  ftatutable  authority 
given  to  be  exercifed  by  the  Speaker  fotr  the  time  being, 
whoever  he  may  be :  and  if  it  be  not  well  executed  by 
one,  it  may  be  executed  by  another. 

Lk  Blanc  J.  {a)  There  is  no  difpute  as  to  the  prin- 
ciples upon  which  this  cafe  is  to  be  decided.  It  is  a 
fpecial  authority  given  to  the  Speaker  of  the  Houfe  of 
Commons,  and  if  it  be  not  well  executed  by  him  by  grant- 
ing a  valid  certificate,  it  may  be  executed  again,  until 
there  be  a  valid  execution  of  the  authority.    The  firft 

(*)  Grofe  J.  wat  abfept,  iodifpofed 

queftioa 
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quefliou  then  is,  whether  the  Speaker  has  made  more        1809. 
than  one  valid  certificate  ?    And  I  think,  for  the  reafoas        — — 

STI ACMtf 

before  given,  he  has  only  made  one  valid  certificate :  and  ogamft 
there  has  therefore  been  only  one  certificate,  and  one 
taxation  purfuant  to  the  a&,  becaufe  the  others  were  in- 
valid, not  being  conformable  to  the  ad,  and  no  attion 
could  have  been  maintained  upon  them*  Then  it  is  ob- 
je&ed  that  the  laft  certificate  was  granted  by  the  Speaker 
of  another  parliament,  or  not  granted  by  the  fame  Speaker 
who  had  been  applied  to  and  had  dire£ted  the  taxation. 
I  agree  that  nothing  turns  on  the  h€t  of  the  fame  indi- 
vidual having  been  chofen  Speaker  in  the  different  parlia- 
ments, and  I  think  the  queftion  would  have  been  cxa£Uy 
the  fame  if  the  direction  to  tax  had  been  given  by  one 
Speaker  in  one  parliament,  and  the  certificate  had  been 
figned  by  another  Speaker  in  t\it  next  parliament :  fuch  a 
certificate  would  have  been  good.  And  fo,  if  after  the 
Speaker's  dire&ion  to  one  matter  in  Chancery  and  one 
clerk  of  the  Houfe  to  tax  the  colls,  either  had  died  or 
been  removed  before  the  taxation  made,  the  Speaker  might 
have  direded  another  clerk  and  another  mafter  to  tax 
the  cofts.  Or  fuppofe  after  thofe  officers  had  reported 
the  taxation  to  the  Speaker,  and  before  he  had  made  his 
certificate,  the  Speaker  had  died,  or  a  new  parliament  had 
been  aflembled,  the  new  Speaker  might  have  made  the 
required  certificate :  for  though  the  individual  Speaker 
may  be  different,  yet  it  is  the  fame  officer^  and  this  is  an 
authority  given  to  the  officery  and  not  to  the  perfent  and 
it  mud  be  executed  according  to  the  dire&ions  of  the  a£h 
The  certificate  in  queftion  is  the  firft  and  only  certificate 
which  has  been  legally  and  validly  granted,  and  therefore 
U  good,  though  the  Speaker  by  whom  it  is  figned  was  .not 
the  Speaker  of  the  fame  Houfe  of  Commons  in  which 
the  report  of  the  committee  was  made,  and  in  which  the 

dire&ioa 
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(Krettion  to  tax  the  cofts  was  given.    And  this  is  not  like 
the  cafe  cited  of  the  award,  becaufc  the  arbitrator  there 

Stkacycy 

agmmfi  had  made  a  valid  award  in  the  firft  inftance9  and  there- 
fore a  fecond  award  was  an  excefs  of  his  authority.  The 
24th  fe£tion  docs  not  extend  to  diftin£t  petitioners  in 
different  petitions,  but  pnly  to  joint  petitioners  in  the  fame 
petition* 

JJayley  J.  This  is  a  remedial  legiflative  provifion,  and 
therefore  there  ought  to  be  fuch  a  conftru&ion  put  upon 
the  words  as  will  make  the  remedy  effe&ual  for  the  pur- 
pofe  to  which  it  was  meant  to  be  applied,  I  confider 
*  the  taxation  and  certificate  on  which  the  a&ion  is  brought 
as  the  firft  valid  taxation  and  the  firft  valid  certificate  of 
the  cofts.  If  there  were  feparate  petitions  againft  the 
fame  return,  the  ad  meant  that  there  (honld  be  a  feparate 
taxatiou  upon  each  i  and  fo  the  Court  have  decided  %  and 
therefore  the  firft  and  fecond  certificates  were  void,  bc- 
caufe  the  cofts  in  the  different  petitions  were  taxed  jointly 
in  both  of  them*  How  then,  upon  the  conftru£tion  of 
a  remedial  a&  can  it  be  faid,  that  a  feparate  and  valid 
taxation  or  certificate  is  not  good,  becaufe  former  taxa- 
tions and  certificates  made  were  invalid.  It  is  next  ob~ 
je&ed  that  the  authority  does  not  extend  to  the  Speaker 
of  another  parliament :  but  it  is  agreed  that  the  aA  to  be 
done  is  merely  minifterial,  and  may  as  well  be  performed 
in  refpe&  of  the  obje£t  by  one  Speaker  as  by  another. 
The  aft  mentions  the  Speaker  generally;  and  though  it 
do  not  add  for  the  time  being%  yet  if  fuch  a  conftru&ion 
be  ncceflary  to  advance  the  remedy,  we  muft  fo  conftruo 
the  general  words.  No  injuftice  can  enfue  from  fuch  £ 
conftru&ion  \  but  great  injuftice  would  enfue  from  a 
narrower  one ;  for  immediately  after  a  report  made  of  a 
frivolous  and  vexatious  petition,  parliament  might  be  di£* 

13  folrcd 
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felted  before  any  taxation. could  be  made,  of  which  I  re*         1809* 
member  an  inftance :  and  then  if  the  Speaker  in  the  next     A 
parliament  could  not  dixe&  the  taxation  and  grant  a  cer-         qmrfi 
tificate,  the  remedy  would  altogether  fail. 

Poftea  to  the  Plaintiffs* 


Forster  and  Others  again/l  Christie.  **4*v* 

0      "  Mgy  otn. 

•HTHIS  was  an  aftion  otfa  policy  of  infurance  in  the  ABHMtop 

ufual  form,  effe&ed  on  the  8th  of  ORober  1807  ty  HuiioS"*** 

the  plaintiffs,  and  fubferibed  by  the  defendant  for  400/.  ^SXS^ 

on  woollens,  on  board  the  (hip  Wolga,  upon  a  voyage  at  ^^^J0  **,. 

and  from  Hull  to  the  Sound  and  St.  Peterjburgbf  at  a  pre-  *™?"i»  ftpp» 

mium  of  ten  guineas  per  cent.,  to  return  2/.  per  cent,  for  conrfe  by  a 

king's  Jhip  in 

convoy  to  the  Sound  or  Belts ,  and  2/.  per  cent,  more  for  the  Bdtu  from 
any  convoy  in  the  Baltic  and  arrival.     In  the  margin  of  ^  hostilities  for 
the  policy  was  a  memorandum,  that  in  cafe  of  partial  th^'praceeLd 
lofs  or  dimage  the  neat  proceeds  were  to  be  the  bafis  of  t0  •  P°inl* 

°  r  rendezvous  fat 

contribution.    The  intereft  was  ftated  by  the  declaration  convoy,  who* 

4  lhe  waited  7 

to  btm  Daw/on  f  Burrel,  and  Co.,  and  the  lofs  was  days  longer, 

..«.  •         t^  .     *  •  .      and  then  foiled 

averred  in  different  counts  to  have  happened  of  the  goods  under  convoy  - 
and  of  the  voyage  by  the  perils  of  enemies,  and  by  the  officer  re»v£d 
arreft,  reftraint,  and  detainment  of  kings,  princes,  and  1"i3S?!Si22 
people,  and  was  alfo  fpecially  defcribed  according  to  the  *°  WM  Jaid  on 
h€ts  hereinafter  ftated.     There  were  alfo  counts  for  St.  Fnerfiurgb, 
money  had  and  received,  and  upon  an  account  ftated.  the  fleet  back  to 
The  goods  in  queftion  belonged  to  Dawfort%  Burreli,  Lxv^from" 
and  Co.,  merchants  of  Wakefield,  and  were  (hipped  by  ^J^,thelb* 
them  on  board  the  Wolga,  a  Briti/b  (hip  at  Hull,  in  OBo-  *■"*  held  that 

voyage  was  not 
attributable  to  the  arreft  or  detainment  of  kings,  Sec.  but  immediately  to  the  fear  of  the 
hofttle  embargo  in  the  port  of  definition,  and  therefore  not  within  the  policy  ;  though  if 
the  fikip  had  not  been  detained  in  the  firft  in/lance,  by  the  king's  officer,  (he  would 
arrived  in  time  at  St.  P$ttrjburgb  to  have  delivered  her  cargo  before  the  embargo. 

Jrr, 
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1809.         her  1807;  on  *ke  I0t^  °^  w^ich  month  (he  failed  witk 
— — —        convoy  to  the  Sound,  where  (he  arrived  on  the  16th.  She 

FoRSTKR 

againft        proceeded  on  her  voyage,  and  was  at  anchor  off  the  town 
of  Drago  on  the  20th,  when  (he  was  boarded  by  the 
crew  of  a  boat  from  his  majefty's  brig  Mufcata,  with  or* 
ders  for  the  Wolga  to  put  herfclf  under  the  prote&ion  of 
the  king's  (hips  in  Copenhagen  Roads ;  and  the  boat's  crew 
remained  on  board  to  enforce  obedience  to  the  orders. 
The  Wolga  weighed  anchor  accordingly,  and  came  back 
to  Copenhagen  Roads,  where  (he  remained  until  the  31ft, 
when  (he  weut  to  Helfmgberg  Roads  for  convoy,  and  re- 
mained there  waiting  for  convoy  until  the  7th  of  Novem- 
ber, when  (he  failed  on  her  voyage  under  convoy  of  his 
majefty's  (loop  of  war  the  GaneU,    The  Wolga  proceeded 
on  her  voyage  in  the  Baltic  until  the  16th  of  November, 
when  the  commander  of  the  Ganet  informed  the  captain 
of  the  Wolga  that  an  embargo  was  laid  on  the  15th  on  all 
Britijb  (hips  in  the  Ruffian  ports,  and  ordered  the  Wolga 
to  proceed  no  further  on  her  voyage,  but  to  keep  clofe 
by  him,  and  that  the  Wolga  (hould  receive  orders  from 
the  commander  in  chief  in  Copenhagen  Roads  as  to  her 
future  deftination.     When  the  Wolga  arrived  off  Copen* 
hagen  (he  was  ordered  by  the  king's  officers  to  proceed 
down  to  Helfmgberg  Roads ;  and  afterwards  the  captain, 
tinder  all  the  circumftances  of  the  cafe,  thought  it  bed  to 
proceed  to  England,  which  he   did  accordingly  under 
convoy  of  his  majefty's  brig  the  Providence,  and  arrived 
at  Hull  os  the  1  ith  of  December  1 807.     An  embargo  was 
in  l*€t  laid  in  the  ports  of  Ruffia  upon  all  Britijb  (hips  on 
the  15th  of  November  1807,  and  war  was  declared  and 
hoftilittes  commenced  by  Rujfia  againft  Great  Britain  on 
the   1 8th  of  December   1807,  and  continued  from  that 
time  to  the  prefent.     If  the  Wolga,  however,  had  not 

been 
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been  detained  by  the  king's  officers  (he  would  hare  ar*        1809. 
rired  according  to  the  ufual  courfe  of  the  voyage  at  St.       v 
Peter/hurgf>%  and  delivered  her  cargo  there,  previous  to         *t"*fi 
the  laying  on  of  the  embargo.     Upon  the  {hip's  arrival 
in  the  Humber%  the  goods  infured  were  fafely  landed  and 
depofited  in  the  fame  date  as  when  firft  put  on  board  in 
the  warehoufes  of  the  plaintiff's  agents,  where  they  re- 
mained when  the  a&ion  was  brought.    On  the  28th 
of  December  the  plaintiffs  abandoned  the  goods  to  the  de- 
fendant and  the  other  underwriters*      A  verdi£t   tfras 
taken  at  the  trial  for  the  plaintiff,  fubjeft  to  the  opinion 
of  this  Court  on  the  fads  above  ft  a  ted :  and  if  the  plain* 
tiffs  were  entitled  to  recover,  the  verdift  was  to  ftand : 
otherwife,  a  nonfuit  was  to  be  entered. 

Toddy,  for  the  plaintiffs,  contended  that  the  voyage  had 
been  loft  by  a  peril  infured  againft,  and  therefore  the  afc 
fared  were  entitled  to  abandon.    The  voyage  might  have 
been  performed  but  for  the  detention  of  the  kind's  offi- 
cers; and  fuch  a  detention  is  within  the  terms  of  the 
infurance  againft  "  arrefts,  reftraints,  and  detainments  of 
"  all  kings,  princes,  and  people  of  what  nation,  condi- 
"  tion,  or  quality  foever.9'   The  general  word  capture  has 
indeed  been  held  (a)  not  to  extend  to  Briti/b  capture ;  but 
that  is  on  the  ground  of  public  policy,  becaufe  it  tends 
to  throw  the  lofs  on  Britijb  fubjeds  inftead  of  upon  the 
enemy,  and  fo  to  paralize  the  warfare  of  the  ftate :  but 
nothing  of  ftate  policy  intervenes  in  this  cafe  j  for  where 
the  contratt  of  infurance  is  between  two  fubje&s  of  the 
realm,  and  the  que  (lion  is  on  whom  a  certain  lofs  is  to 
fall  which  mud  take  place,  the  ftate  has  no  intereft  in  the 

(*)  Vide  Kf liner  v.  Lt  Mrfurier,  4  Eap>  396. 402.  and  Lubbock  v.  Potts, 
7  £0i  451- 

'  decifion, 
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1809.        decifion,  uolefs  it  be  that  the  harden  fhould  be  divided 
r©7tT  ■       M  muc^  as  P°ffiblef  which  it  is  the  objeft  of  fuch  a  con- 

H*nfi  traft  to  tffcQy  Where  a  lofs  may  fall  upon  feme  one  or 
other  of  innocent  fubje&s,  id  order  to  promote  the  gene- 
ral welfare  againft  the  •&%  of  an  enemy,  there  can  be  no 
reafon  why  one  fubjefi  fhould  not  contra&  to  indemnify 
another  againft  the  rifle ;  in  like  manner  as  landlord  and 
tenant  often  contrad  to  indemnify  each  other  againft 
certain  taxes ;  which,  as  between  themfelves,  if  not  fpe- 
cuflly  dire&ed  otherwife  by  law,  is  good.  Snppofe  it 
had  been  neceflary  for  the  public  fervice  to  have  taken 
the  (hip  altogether  in  order  to  employ  her  againft  the 
enemy,  by  whom  (he  had  been  captured  or  damaged,  on 
what  principle  could  it  have  been  contended'that  the  un- 
derwriters would  not  have  been  liable  (*).  In  Green  v. 
Toung(b)%  where  a  Britlfb  (hip  was  feized  by  the  govern* 
tnent  and  converted  into  a  fire  fliip,  Lord  Holt  at  nifi 
priiis  considered  that  the  underwriters  would  be  liable ; 
and  this  opinion  was  approved  of  by  Lord  Kenyan  in  Raid 
v.  Edit  (c).  And  in  Gofs  v.  Withers  {£)  Lord  Mansfield 
fays,  that  by  the  general  law  the  aflured  may  abandon  in 
the  cafe  merely  of  an  arreft  on  an  embargo  by  a  prince 
not  an  enemy.  The  opinions  of  foreign  jurifts  are  ftrong 
to  this  ttttCt :  as  in  2  Vol.  134.  If  after  the  voyage  com- 
menced the  fliip  put  into  a  Harbour,  be  it  into  the  fame  or 
any  other,  and  be  there  flopped  by  order  of  the  king,  the 
aflurance  (hall  have  e(Fe£t,  fo  that  the  aflured  may  aban- 
don in  the  fame  manner  as  if  it  were  the  aft  of  a  foreign 
prince.     [Lord  EUenbcrougl  C.  J.  aCked,  on  which  a&  of 

(4)  Vide  Park  •*  Injurant*,  ebap.  4.  6tb  edit.  p.  4ci-  &c  where  (eve* 
ra<  Lite  cafes  are  mentioned. 

(£)  1  Li,  Ray,  S40.  and  %  &£.  444.        (?)  6  Term  Rtft  41s,  3. 
l<d)  2  Burr.  6^6. 

detention 
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detention  the  plaintiff's  counfel  relied,  as  the  afi  occafion-  1 809. 
tog  the  lofs  of  the  voyage,  which  entitled  him  to  abandon  i  ' 

To  which  it  was  anfwercd,  the  firft  principally.]  *g*»P 


Chiistii* 


Carr,  contra,  was  (topped  by  the  Court* 

Lord  ElLenborough  C.  J.    This  is  no  mote  than 
a  detention  by  the  conroy  for  a  certain  period,  till  by  the 
tying  of  a  hoftile  embargo  in  the  dc (lined  port,  the  fur- 
ther profecution  of  the  adventure  became  impra£ticat>le9 
and  the  voyage  was  loft ;  which  according  to  Hadkin/on  v. 
RoUfiJon  is  not  a  lofs  within  the  policy.  There  was  indeed  a 
detention  by  the  king's  (hip,  but  there  was  no  lofs  on  that 
detention*    Suppofe  there  had  been  fair  weather  to  a 
certain  point  of  the  voyage,  and  then  bad  weather  and 
idverfe  winds,  which  had  prevented  the  veffel  from  en- 
tering her  port  of  destination  till  (he  had  received  advice 
of  the  embargo  which  obliged  her  to  put  back  j  could  that 
have  been  declared  upon  as  a  lofs  by  the  perils  of  the  fea  ? 
and  yet  that  might  as  well  be  faid  to  be  the  caufa  remota  of 
the  lofs  of  the  voyage,  as  the  detention  in  this  cafe :  but  that 
will  not  do ;  the  riik  infured  againft  mult  be  the  effective 
caufe  of  the  lofs,  in  order  to  charge  the  underwriters; 
But  here  there  was  the  concurrence  of  another  overbear- 
ing  caufe,  namely,  the  hoftile  embargo  in  the  deftined  port, 
which  was  the  immediate  caufe  of  the  (hip's  return  and 
of  the  lofs  of  the  voyage  :  and  the  king's  officer  only  pre- 
vented the  (hip  frAn  going  into  the  enemy's  port,  and  in- 
curring a  lofs  by  capture ;  and  fuch  detention  is  not  with- 
in the  meaning  of  the  claufe  againft  "  the  arreft  and 
detainment  of  kings,"  &c.    Lord  jthan/ey,  in  the  cafe  of 
Hadkwfon  ?.  Robin/to,  faid  that  in  order  to  bring  the  lofs 
within  the  policy)  the  peril  infured  againft  which  occa- 
Vol.XI.  P  fiona 
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Cods  it  muft  a£fc  dire£Uy,  and  not  collaterally,  upon  tie 
thing  in  fared* 

The  reft  of  the  Court  agreed ;  and  Bayley  J.  added. 
If  the  port  of  St.  Peter/burgh  had  continued  open,  and 
there  had  been  no  embargo  and  no  war  between  this 
Country  and  RuJJia>  it  could  not  have  been  pretended  that 
the  prior  detention  by  the  king's  (hip  would  have  been  a 
lofs  within  the  policy. 

Per  Curiam,  Poftea  to  the  Defendant. 


Rugo  and  Others  agalnji  Minett  s^id  Others, 

TN  an  a&km  for  money  had  arid  received  by  the  de- 
fendants to  the  ufe  of  the  plaintiffs,  a  verdi£fc  was 

found  for  the  plaintiffs  for  1415/^  fubje&to  the  opinion 

of  the  Court  upon  the  following  cafe. 

On  the  28th  of  April  1808  the  defendants,  as  prize 

City,  except  the  * 

two  laft,  out  of  agents  to  the  commiflioners  for  the  care  and  difpofal  of 

which  the  feller 

Danijh  property,  put  up  to  public  fale  by  auQidn,  at  Dv- 


7uef<fay, 
May  9th. 

Where  turpen- 
tine in  caflt  8  was 
foldbyaudionat 
fo much  per  cwr. 
and  the  caiks 
were  to  be  taken 
at  a  certain 
marked  quan- 


ver 


the  cargo  of  a  Danifh  (hip  it*  lots,  and  the  lots 
No.  28  to  54  incluftve  con&fted  of  turpentine  in  caiks. 


was  to  fill  up 
the  reft  before 
they  were  de- 
livered to  the 
purchafers;  on 
which  account 
the  two  laft 

caflcs  were  to  be  fold  at  uncertain  quantities;  and  a  depofit  was  to  be  paid  by  th» 
buyers  at  the  time*  of  the  (ale,  and  the  remainder  Within  30  days  on  the  goods  being  deli- 
vtred  ;  and  the  buyers  had  the  option  of  keeping  the  goods  in  the  warchou/a  at  the  charge 
of  the  fellers  for  thofr  30  days  after  which  tluy  were  to  pay  the  rent}  and  the  buyers 
having  employed  the  warehouseman  of  the  feller  as  their  agent,  he  fi  ftd  up  lome  of  the  ciika 
out  of  the,  two  laft,  but  left  the  bungs  out  in  order  to  enable  the  cttftom  houfe  officer  to  guage 
them  ;  but  before  he  could  nil  up  the  reft  a  fire  confumed  the  whole  in  the  ware  houfe  with- 
in the  jo  days :  hdd  (hat  the  property  patted  to  the  buyers  in  all  the  calks  which  were  filled 
up,  becaufe  nothing  further  remained  to  be  done  lo  them  by  the  feller;  for  it  was-thc  bufi- 
ncf*  of  the  buyers  to  get  them  guaged,  without  which  they  could  not  have  been  removed  j, 
and  the  act  of  the  warehoufeman  in  leaving  them  unbunged.  after  filling  them  up,  which 
was  for  the  purpofe  of  the  guaging,  muft  be  taken  to  have  been  done  as*  agent  for  th« 
buyer»,  whofe  concern  the  guatfng  was.  But  the  property  in  the-  calk*  not  filled  up  te- 
mained  in  the  feller,  at  whofe  tiik  they  continued. 

the 
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The  quantity  contained  in  each  lot  being  marked  on  the  1809. 
catalogue  thus-— 10  cwt.  3  qrs.  26  lbs.,  the  mode  of  bid-  — — 
dbg  was  this ;  each  lot  (except  the  two  lad,  which  were  agahfi 
fold  at  uncertain  quantities)  was.  t*  be  taken  at  the  weight 
fet  which  it  was  marked,  and  the  bidding  was  to  be  at  fo 
much  per  hundred  weight  on  that  quantity.  The  plain- 
tiffs employed  one  Acres %  the  warehouseman  of  the  de- 
fendants, to  bid  for  them,  and  all  the  lots  of  turpentine, 
(with  the  exception  of  3  lots,  which  were  fold  to  other 
bidders,)  were  knocked  down  to  Acres  fo  afling  for 
the  plaintiffs*  No  conditions  of  fale  were  diftributed 
prior  to  the  fale ;  but  the  audioneer,  before  the  bidding 

• 

commenced,  read  aloud  the  following  conditions:  ift, 
The  higheft  bidder  to  be  the  buyer;  but  if  any  difpute 
fiiould  arifc,  the  lot  to  be  put  up  again.  2d,  25/.  per 
cent,  is  to  be  paid  to  the  auftioneer  as  a  depofit  imme- 
diately after  the  (ale,  and  the  remainder  in  30  days.  The 
remainder  of  the  purchafe-money  is  to  be  paid  on  the 
goods  being  delivered.  Should  the  goods  remain  after 
the  limited  time,  the  warehoufe  rent  from  that  time  to 
be  paid  at  the  rate  of  2/.  per  ton  per  month,  by  the  pur* 
chafer.  .  3d,  The  goods  to  be  taken  at  the  neat  weight 
printed  in  the  catalogue.  4th,  The  goods  to  be  taken  away 
in  12  months,  or  refold  to  pay  the  warehoufe  rent. 
Upon  failure  of  complying  with  there  conditions,  the 
dcpofit-money  is  to  be  forfeited,  and  the  commiflioners  to 
be  at  liberty  to  refell  any  lots  belonging  to  defaulters,  by 
whom  all  charges  attending  the  fame  (hall  be  made  good. 
lx.  per  lot  under  10A—-1/.  6d.  from  to/1  to  25/. — and  2/* 
above  25/.  lot-money  to  be  paid  by  the  buyer  to  the 
au&ioneer.  Tare  allowed  for  turpentine  !/.  5*/.  Upon 
the  turpentine  being  put  up  to  fale,  the  auctioneer,  by 
the  direction  of  one  of  the  defendants  prefent,  an- 

P  2  nou need 
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1809.       noanced  to  the  bidders  that  die  cafles  of  turpentine  were 
1  to  be  filled  up  before  they  were  delivered  to  the  pur- 

wt    M  rf*  MB 

fgamjk        chafers  \  and  that  in  order  to  effc£t  this,  the  two  laft  lots 
would  be  fold  at  uncertain  quantities}  and  the  preceding 
lots  would  be  filled  from  them.    The  whole  of  the  tur- 
pentine, with  the  eiception  of  the  3  lots  before  mep- 
mentioned,  were  fold  to  the  plaintiffs;  and  they  attb 
were  the  purchasers  of  the  two  laft  lots,  from  which  all 
the  lots  without  exception  were  to  be  filled  up;  and 
thofe  two  laft  lots  were  accordingly  marked  by  the  auc- 
tioneer in  his  catalogue  with  the  words  "  more  or  lets.* 
Immediately  after  the  fale  200L  was  paid  by  the  plaintifis 
to  the  auctioneer,  as  their  depofit  j  and  on  the  9th  olMof 
1808  the  plaintifis  paid  to  the  defendants  17 15  A  upon 
account  of  the  turpentine,  and  the  duties  payable  there- 
on.   The  turpentine  remained  in  the  warehouses  of  the 
defendants  as  before  the  fale,  but  was  entered  at  the 
cuftom-houfe  at  Dw*r9  in  the  name  of  the  plaintiffs,  on 
the  morning  of  the  10th  of  May  1808,  before  the  fire, 
by  Acres,  who  paid  on  behalf  of  the  plaintifis  450/.  as  a 
depofit  for  the  duties*    On  the  fame  morning  the  cooper, 
who  had  been  employed  by  the  defendants  to  make  up 
all  the  cafles  previous  to  the  fale  of  the  28th  of  Aprils  was 
fent  for  by  Acres,  who  was  warehoufeman  to  the  defend- 
ants,  and  who  a£ted  as  agent  for  the  plaintiffs,  to  fill  up 
the  calks  of  turpentine,  and  he  had  filled  all  of  them 
except  8  or  10;  leaving  them  with  the  bungs  out  to  enable 
the  cuftom-houfe  officer,  who  was  txpc&ed  every  minute, 
to  take  his  guage  in  order  to  afcertain  the  duties.    The 
two  laft  lots,  which  were  fold  at  uncertain  quantities,  and 
marked  "  more  or  left,"  contjined  more  turpentine  than 
was  fufficient  to  fill  up  all  thofe  bought  by  the  plaintiffs, 
and  alfo  thofe  bought  by  the  buyers  of  the  three  lots. 
9  In 
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In  filling  the  calks  fold  to  the  plaintiffs  one  of  the  two 
laft  lots  was  ufcd,  and  inftead  of  the  other  of  the  twp 

Rf«o 

laft  lots,  a  preceding  calk  in  point  of  number,  which  had       ^«g**ft 
been  found  to  be  an  ullage  cafk,  was  fubftituted  by  the 
cooper,  and  from  one  of  the  two  laft  lots  the  lots  (old  to 
the  other  buyers  had  been  previoufly  filled  up.    All  the 
lots  fold  to  the  other  buyers  had  been  taken  away  before 
the  cooper  came  on  the  I  oth ;  and  while  the  cooper^waa 
employed  in  filling  up  the  plaintiffs'  lots,  and  placing  . 
them   ready,  with  the  bungs  of  the  cafks  out  for  the 
cuftom-houfe  officer  to  guage,  but  before  he  had  filled 
up  ail  the  cafks,  or  bunged  any  of  them,  a  fire  took  place 
in  the  defendants'  warehoufe,  which  confumed  the  whole 
of  the  turpentine  knocked  down  to  the  plaintiffs  i  the 
calks  not  baring  been  weighed  again  by  the  plaintiffs,  or 
guaged  by  the  cuftom-houfe  officer.    While  the  money 
paid  by  the  plaintiffs  to  the  defendants  on  account  of  the 
turpentine  remained  in  •their  hands,  they  received  notice 
from  the  plaintiffs  not  to  pay  it  over ;  and  the  prefent 
verdiffc  is  compofed  of  that  fum,  deducing  the  450/. 
paid  on  account  of  the  duty,  which  has  been  reftored  to 
the  plaintiffs  by  the  conimiflioners  of   cuftoms.    The 
queftion  for  the  opinion  of  the  Court  was,  Whether  the 
plaintiffs  were  entitled  to  recover  back  the  money  fo  'pakj 
to  the  defendants  ?  If  they  were,  the  verdid  was  to  ftand : 
if  not,  a  nonfuit  was  to  be  entered. 

Fuller^  for  the  plaintiffs,  contended  that  the  contract 
for  the  fale  was  (till  executory  (a)  at  the  time  of  the  lofs 
by  fire,  inafmuch  as  there  (till  remained  fomething  for 
the  vendors  to  do,  and  confequently  that  the  lofs  mud 

(«)  1  Cm*  Dig*  541. 
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1809*       fall  upon  them,  and  not  upon  the  vendees*    By  the  con* 
T  ditions  of  fale  30  days  were  to  be  allowed  to  the  vendee* 

fza,nft        for  taking  the  calks  from  the  warehoufe  of  the  vendors* 
and  before  they  were  removed  the  vendors  were  out  of 
the  two  laft  calks  to  fill  up  all  the  reft,  fo  as  to  make 
them  correfpond  with  the  weights  at  which  they  wcpe 
marked  :  and  that  was  the  more  material,  becaufe  until 
it  was  done,  it  could  not  be  afcertained  what  was  the 
whole  price  to  be  paid,  as  thofe  two  calks  were  to  be  paid 
for  according  to  their  contents,  after  the  red  were  filled 
up:  the  weighing  of  them  therefore  mud  necefiarily 
precede  the  delivery,  and  the  remainder  of  the  whole 
purchafe  money  was  to  be  paid  on  the  delivery  of  the 
goods*    This  brings  the  cafe  within  the  decifion  of  Han- 
fon  v.  Meyer  (a),  where  the  vendee  had  agreed  to  piii- 
chafe  all  the  ftarch  of  the  vendor  then  lying  in  the  ware- 
houfe  of  a  third  perfon  at  fo  much  per  cwt.  by  bill  at  two 
months,  the  weight  of  which  ftarch  was  afterwards  to  be 
afcertained,  and  14  days  were  to  be  allowed  for  the  de- 
livery: and  the  vendor  having  given  a  note  to  the  vendee 
addrefled  to  the  warehouseman,  direding  him  to  weigh 
and  deliver  to  the  vendee  all  his  ftarch;  the  Court  held 
that  the  abfofute  property  in  the  goods  did  not  veil  in 
the  vendee  before  the  weighing,  which  was  to.  precede 
the  delivery  and  to  afcertain  the  price;  and  that  the 
vendee  having  become  bankrupt  before  the  whole  hsjd 
been  weighed  and  delivered,  the  vendor  might  retain  the 
remainder,    ft  is  true  that  in  that  cafe  the  whole  was  to 
be  weighed  before  delivery  \  and  here  only  the  two  Is^ft 
calks :  but  herjp  alio  all  the  prior  calks  were  to  be  filled 
\jp,  which  was  npt  dQUC  3t  the  time  of  the  lofs ;  and  none 
of  them  were  in  a  condition  to  be  delivered!  as  the  bungs 

• 

(•)  6  £41,614. 
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were  left  out,  in  order  to  permit  the  cuftona-houfe  officer  ]  809. 
-to  guage  the  cafks,  without  which  they  could  not  be  re-  RuGG 
moved,  and  it  was  part  of  the  bufinefs  of  the  tendon  to         *g**fi 

r  %  MlKITT. 

replace  the  bungs,  and  put  the  calks  in  a  proper  condition 
<o  be  delivered*  In  Hammond  v.  jfnderfon  (a)9  all  the 
bales  lying  at  a  wharf,  which  had  been  fold  for  an  entire 
ium,  had  'been  taken  poffcflion  of  by  the  vendee  and 
weighed,  and  part  had  been  removed  by  him  before  his 
•bankruptcy ;  and  therefore  it  was  held  that  the  vendor 
iiad  no  night  to  ftop  what  remained  in  the  hands  of  the 
-wharfinger.  In  Hinde  v.  Whitehoufe  (J),  though  the  fugars 
were  in  the  king's  warehouses  under  the  locks  of  the  king 
and  the  owner,  from  whence  they  could  not  be  removed 
till  the  duties  were  paid,;  which  were  to  be  paid  by  the 
tellers  %  yet  they  iiad  been  weighed  and  the  duties  afcer- 
tained ;  and  one  of  the  conditions  of  fale  at  the  audion 
was,  that  the  fugars  were  to  be  taken  with  all  defefts 
**  thejf  then  wpre,  at  the  king's  weights  and  tares,  with 
the  allowance  of  draft,  or  re-weighed  giving  up  -the  draft, 
jend  to  be  at  the  pur  chafe  ft  rifle  from  the  time  of  the  fale?  by 
which  latter  was  evidently  meant,  from  the. time  when  the 
lot  was  knocked  down  to  the  higheft  bidder :  and  befidesf 
the  acceptance  of  the  fampk  by  the  purchafer,  as 
part  of  the  thing  purchafed,  was  held  to  bind  the  fale* 
If  a  horfe  were  fold,  and  agreed  to  be  delivered  by  the 
vendor  after  he  was  fliod ;  and  the  horfe  died  before  $ 
•the  lofs  would  fair  upon  the  vendor.  So  here,  the  zSt 
of  SUitig  up  the  calks  was  to  be  performed  by  the  vendors 
before  delivery  :  and  though  if  the  cafe  reftcd  upon  that 
jcircumftance  alone,  a  diftindion  might  be  taken  as  to 
£bofe  cafks  which  iiad  been  filled  up  \  yet  the  vendees 

{a)  1  New  Ref.  69.  if)  7  Eaft,  55S, 
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1809.  "  were  entitled  to  have  the  whole  rebunged  before  delivery? 
— —  [Lord  Elieoborougb  C.  J.  obferved,  that  the  vendees  were 
again?  entitled  to  have  the  calks  filled  up  and  the  bungs  belong- 
ing to  them ;  but  that  the  vendors  had  no  concern  with 
the  unhanging  or  bunging  of  them,  the  former  of  which 
<was  done  on  account  of  the  cuftom-houfe  officer  inter- 
vening to  do  his  duty  before  the  goods  were  removed  by 
the  vendees.  And  upon  inquiry  at  whofe  inftance  the 
guaging  was  to  be  performed,  it  was  admitted  that  the 
vendees  could  not  have  removed  the  goods  till  they  were 
guaged ;  and  therefore  the  Court  confidered  that  it  was 
(heir  duty  to  get  them  guaged.  The  Court  alfo  inquired 
as  to  the  number  of  calks  which  had  been  filled  up :  and 
it  was  agreed  that  all  had  been  filled  up  except  10  \  on 
which  they  aflced  the  defendants'  counfel  what  anfwer  he 
had  to  give  to  thofe  10. J 

• 

Carr,  for  the  defendants,  admitted  that  the  vendors 
could  not  claim  the  value  of  the  two  calks,  out  of  which 
turpentine  had  been  taken  to  fill  up  the  others,  becaufe 
the  quantities  they  contained  were  not  ascertained  by 
weighing  at  the  time  of  the  lofs :  but  with  refpeft  to  the 
lad  ro  which  had  not  been  filled  up,  he  ftill  contended 
that  the  property  pafled  by  the  fale  $  for  by  the  contraft 
the  mark  on  each  caflc  was  conclufive  as  to  the  quantity, 
and  the  price  being  alfo  ascertained,  every  thing  material 
to  the  perfe&ion  of  a  contraA  of  fale  was  complete :  and 
at  any  rate  the  vendees  fliould  have  called  upon  the  Ten- 
dors  to  fill  up  the  remainder.  [Lord  ElUnborwgh  C  J* 
Still  the  fad  is,  that  by  the  vendors9  not  having  filled  up 
the  laft  ten  cafks,  they  were  not  in  a  deliverable  date  at 
the  time  of  the  lofs ;  and  it  was  certainly  a  material  aft 
to  be  done,  to  make  up  the  quantity  marked.]]    The 

warehouse? 
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warehouseman  who  was  to  do  it  was  the  common  agent        1809. 

of  both :  and  this  cafe  is  fo  far  diftinguifluble  from  that        ■ 

of  Hanfon  v.  Meyer,  that  there  the  vendee  could  not  have      ,  againfi 

removed  the  goods  till  they  were*  weighed ;  bat  here  the      MlwI  tTm 

quantity  arid  price  being  afcertained,  the  vendees  might 

have  waved  calling  on  the  vendors  to  fill  op  the  calks, 

and  might  have  taken  them  away  when  they  pleafed* 


Lord  Ellekborough  C.  J.    The  Court  have  already 
intimated  their  opinion,  as  to  thofe  calks  in  the  firft  lots 
which  were  filled  up,  and  on  which  nothing  remained  to 
be  done  on  the  part  of  the  fellers,  but  only*the  calks  were 
left  to  remain  for  30  days  at  the  option  of  the  purchafers 
in  the  warehoufe  at  the  charge  of  the  fellers :  the  payment 
of  the  warehoufe  rent  however  is  not  material  in  this 
cafe :  and  when  the  calks  were  filled  up,  every  thing  was 
done  which  remained  to  be  done  by  the  fellers.    It  was 
«ccffary  however  that  they  (hould  be  guaged  before  they 
were  removed,  and  the  bungs  were  left  out  for  the.  pur- 
pole  of  the  guager**  doing  his  office,  which  it  was  the 
buyer's  bufinefs  to  have  performed ;  and  therefore  accord- 
ing to  the  cafe  of  Hanfon  v.  Aftytr,  and  the  other  cafes, 
every  thing  having  been  done  by  the  fellers,  which  lay 
upon  them  to  perform,  in  order  to  put  the  goods  in  a  de- 
liverable ftate  in  the  place  from  whence  they  were  to  be 
taken  by  the  buyers,  the  goods  remained  there  at  the  rifle 
of  the  latter.    But  with  refpeft  to  the  other  ten  calks, 
as  the  filling  them  up  according  to  the  contraft  remained 
'to  be  done  by  the  fellers,  the  property  did  not  pafs  to  the 
buyers,  and  therefore  they  are  not  bound  to  pay  for 

them* 
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Ls  Blanc  J.  (0)  The  cafe  is  to  be  confidered  as  in- 
volving fo  many  diftin&  contra£ts  as  there  were  diftin£fc 
lots  bought  by  the  plaintiffs.  The  turpentine  was  pur- 
chafed  at  fo  much  per  cwt»9  and  it  was  to  be  taken  accord* 
ing  to  the  weight  marked  on  each  lot *  but  th£  calks  were 
to  be  filled  up  by  the  fellers  out  of  turpentine  belonging  to 
tbemt  in  order  to  make  the  weights  agree  with  the  marks. 
I  fay  belonging  to  the  feller s>  becaufe  the  two  laft  calks 
were  only  fold  according  as  their  a&nal  weights  (hould 
turn  out  to  foe,  after  filling  up  the  reft :  and  if  more  tinv 
pentioe  had  been  wanted  than  thofe  calks  could  have 
fupplied  for  filling  up  the  reft,  it  mull  have  been  fettled 
which  of  the  refpeAive  purchasers  was  to  take  lefs  than 
his  calculated  quantity.  Till  the  feverai  calks  therefore 
were  filled  up  I  confider  the  property  as  remaining  in  the 
fellers.  But  a  certain  number  of  calks  were  filled  vup  ; 
and  with  refpeft  to  them  nothing  further  remained  to  be 
done  by  the  fellers.  But  it  was  ncceflury  that  the  cuftonv- 
houfe  officer  fliould  guage  them  before  they  could  be 
removed.  Then  the  warehoufeman  who  was  a&ing  as 
the  common  agent  of  the  buyers  and  fellers,  having  filled 
up  thofe  calks,  on  the  part  of  the  fellers,  left  them  un<» 
bunged  for  the  purpofe  of  the  officer's  guaging  them,  and 
afcertaining  the  duties,  which  was  an  a£t  to  be  done  on 
the  part  of  the  buyers,  to  entitle  them  to  remove  the 
goods.  Then  as  nothing  more  remained  to  be  done  by 
the  fellers  on  thofe  calks  which  were  filled  up,  they 
were  from  that  time  at  the  rifk  of  the  buyers :  but  thofe 
which  were  not  filled  up  continued  at  the  rifk  of  the 
fellers. 


(# )  G"!*  J*  WJW  indifpofed  and  abfent 
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Batlet  J.    In  many  cafes  it  happens,  where  every         1809. 
thing  has  been  done  by  the  fellers  which  they  contra&ed        " 
to  do,  that  the  property  paffes  to  the  buyers,  though  the         again/* 
goods  may  (till  continue  in  the  a&ual  pofleffion  of  the 
fellers.    It  lies  upon  the  plaintiffs  then  to  make  out,  that 
fomething  (till  remained  to  be  done  to  the  goods  by  the 
fellers  at  the  time  when  the  lofs  happened.     But  with 
refpe&  to  thofe  calks  which  had  been  filled  up,  nothing 
remained  to  be  done  but  the  guaging  by  the  officer,  and 
as  that  was  to  be  procured  to  be  done  by  the  buyers, 
Acre*)  who  left  out  the  bungs  for  the  purpofe  of  enabling 
the  officer  to  guage,  muft  be  taken  to  hare  a£ted  as  the 
agent  of  the  buyers  for  that  purpofe  ;  and  therefore  no* 
thing  more  remaining  to  be  done  by  the  fellers,  the  pro- 
perty paflcd.    But  with  refpelt  to  the  other  caflcs,  fome- 
thing did  remain  to  be  done  by  the  fellers,  namely,  the 
filling  them  up  :  and  it  is  not  fufficient  for  them  tQ  fay 
that  they  were  not  called  upon  to  do  fo  by  the  buyers; 
for  if  they  meant  to  relieve  themfelves  from  all  further 
refponlibility,  they  fhould  have  done  what  remained  for 
them  to  do,  and  until  that  was  done  the  property  conti- 
nued in  them. 

Upon  this  it  was  agreed  that  the  proportion  to  be  allow- 
ed to  the  plaintiffs  on  the  ten  caflcs  (hould  be  fettled  out  of 
Court ;  and  that  the  verdift  (hould  be  entered  accordingly. 
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Yuefday, 
Mayyltu 


Goodright,  on  the  Demife  of  Drewry,  againjt 

Barron  and  Another* 


After  introduc- 
tory words,  "as 
"  touching"  the 
teftator*s 
*g  worldly 
*  *ftatet*%  *c 
be  devifed  a 
cottage  houfe, 
*&c.  to  A. 
and  hia  heirs, 
and  alfo  gave  to 
By  whom  he 
made  his  exe- 
cutrix, "  all 
•■  and  Angular 
"  his  lands, 
*'  mefluages, 
u  and  tene- 
"  ments  by  her 
"freely  to  bepof- 
«•  Jeffed  and  en- 
« joyed."  licld 
that  the  Utter 
word*,  being 
ambiguous,  did 
not  pafs  the  fee 
ftgainft  the  heir  j 
but  might  mean 
free  of  incum- 
brances, or  dif- 
punifluGJeof 
wafte ;  and  that 
the  word  tflate 
in  the  introduc- 
tory claute 
couid  not  be 
brought  down 
into  tie  faiter 
dirtindi  claufe. 


HTHIS  was  an  ejedment  for  a  mcfluage  and  land  in 
the  parifli  of  UUeby  in  Lincoln/hire \  in  which  a  vcr* 
di&  was  found  for  the  plaintiff,  fubje&  to  the  opinion  of 
this  Court  on  the  following  cafe. 

John  Drewry  being  feifed  in  fee  of  the  premifes  in 
queftion,  before  his  death  in  17931  devifed  as  follows. 
"  A3  touching   fuch  worldly  ejtate  wherewith  it  hat 
<€  pleafipd  God  to  blefs  me  in  this  life,  I  give  devife  and 
"  difpofe  of  the  fame  in  the  following  manner  and  form: 
"  firft,  I  give  and  bequeath  to  my  brother  Thomas  Drewry 
"  a  cottage  houfe  and  all  belonging  to  it,  to  him  and 
"  his  heirs  for  ever}  W.  C,  tenant.    Alfo  I  give  and 
M  bequeath  to  my  wife  Elizabrtb>  whom  I  likewife  make 
"  my  fole  executrix,  all  and  lingular  my  lands,  mefluages 
"  and  tenements,  by  her  freely  to  hi  pojfejfed  and  enjoyed" 
The  premifes  in  queftion  were  not  included  in  the  devife 
to  Thomas  Drewry.    Upon  the  teftator's  death  his  widow 
entered  upon  the  premifes,  and  after  conveying  them  to 
the  defendant  Barron%  died  in  1808.    The  leflbr  of  the 
plaintiff  is  the  heir  at  law  of  the  teftator :  and  if  he  were 
entitled  to  recover,  the  verdi&  was, to  (land  :  othcrwife, 
a  nonfuit  was  to  be  entered. 


Copley,  for  the  heir  at  law,  argued  that  Elizabeth^  the 
widow,  took  only  a  life  eftate  under  the  will  of  her  huf- 
band.  There  are  no  exprefs  words  giving  her  a  greater 
eftate  $  and  no  fuch  intention  is  mceffarily  to  be  implied 

(and 
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(and  a  probable  intention  is  not  fufficient  (a))  either  from  1809. 

the  introdu&ory  words,   €C  as'  touching  fuch  worldly  — — 

eftate,"  &c.  \  which  of  thesifelves  have  never  been  deem-  «  dem. 

ed  fufficient  to  carry  a  fee  (b) :  or,  idly,  from  the  words  og**fi  ' 

« 

u  by  her /reefy  to  be  poffeffhd  and  enjoyed,"  which  may  mean 
free  of  incumbrances  or  the  moleftation  of  any  other 
during  the  period  of  her  own  pofleffion  and  enjoyment: 
but  if  the  meaning  of  them  be  equivocal,  that  is  not  fuffi- 
cient to  disinherit  the  heir)  and  it  cannot  be  denied  that 
the  addition  of  the  words,  "fir  life,"  or  "  in  fee,"  would 
have  rendered  the  meaning  more  clear;  and/that  the 
fenfe  of  the  words  ufed  would  well  have  admitted  of  ei- 
ther of  thofe  additions.  This  cafe  is  diftinguifbable  from 
Loveacresv.  Blight  (c)>  where  fimtlar  words  of  devife  were 
relied  on  to  carry  a  fee  j  for  there  was  a  charge  on  the 
dcvifces  which  might  enure  longer  than  their  lives,  and 
there  was  a  blank  left  which  could  only  be  fenfibly  fup- 
plied  by  the  word  heirs,  which  would  have  been  decifive^ 
But  here  it  appears  from  the  devife  to  the  brother  and 
bis  heirs,  that  the  devifor  knew  how  to  give  a  fee  in 
legal  terms  where  he  fo  intended  $  and  this  has  been  re- 
lied on  in  feveral  cafes  againft  giving  a  fee  by  mere  im* 

plication*    , 

1 
Bolg*y]\in.,  contra,  only  relied  on  the  introdu&ory 

words  as  a  circumftance  conjoined  with  the  others  tcr 
(hew  a  clear  intention  to  pafs  the  fee  in  this  property  to 
the  widow ;  and  carrying  down  the  introductory  words, 
the  will  would  read  thus :-~"  As  touching  fuch  worldly 

(*)  Per  fPillu  C.  J.  in  AW*  v.  ffeafenum,  WUhC  Rep.  141. 

[b)  Dee  v.  Wright,  %  Term  Rep.  64.  Dot  v.  Ailtn,  &.  497.  and  Dee 
y.CUtjten,  S  Eefi ,  *4i.  1 44.  were  cited  $  and  vide  Lovescres  v.  Blight, 
Cewp.  356.  per  Lord  MaaifaU* 

M  Cevrf.  35a.  357- 

«  eftatf) 
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18094        M  efiattt  wherewith  it  has  plcaftd  God  to  blefs  &i  itf 
'       «  this  life,  t  give  and  bequeath  to  rtiy  *ife  Elizabeth, 

Gd9D*T0ltT9 

ex  dem  **  whom  I  likewife  make  my  fole  etectftrit,  all  and  fin* 
VJilft  '  ci  gular  my  lands,  &c-  ty  her  freely  u  Be  poffejjhd  and  en- 
«■  jqwJ ."  By  this  he  would  give*  all  his  eftate  in  the 
lands,  &c  to  his  *nft  freely  tobtpojfejfedand  enjeyed  kyhet. 
And  even  thefe  latter  words  were  confidered  xnLoveacrtt 
v.  Blight  to  be  fufficiently  indicative  of  an  intent  to  pafs 
the  fee,  and  were  not  merely  to  be  taken  as  meaning 
only  to  give  a  life  eftate  free  of  incumbrances  :  though 
the  intent  to  give  a  fee  in  that  cafe  was  alfo  evinced  from 
the  previous  charge  on  the  devifees  in  refpe£t  of  the 
eftate  devifed.  Then  if  the  intent  be  clear  in  this  part 
of  the  will,  the  mere  circumftance  of  giving  a  fee  in 
technical  terms  to  his  brother  in  another  property  will 
not  vary  the  conftrudion  of  the  words  in  queftion. 

Copley  in  reply  faid,  that  if  the  carrying  down  and  ap* 
plying  the  introductory  words  to  the  particular  devife 
were  to  enlarge  the  fenfe  of  the  latter,  the  fame  argu* 
meat  would  have  had  more  weight  in  the  former  cafes. 

Lord  Ellenborough  C.  J.  Though  it  may  be  aflum- 
ed,  as  Lord  Mansfield  once  faid,  that  in  almoft  every  cafe 
where  property  is  devifed  to  one  generally,  the  teftator 
^means  to  give  a  fee;  yet  we  are  tied  down  by  a  poCtive 
rule  of  law,  that  in  the  devife  of  real  property,  where 
there  are  no  words  of  limitation,  and  no  necefTary  impli- 
cation from  the  words  of  the  devife  to  give  a  larger 
eftate,  the  devifee  can  only  take  an  eftate  for  life.  On 
the  firft  view  of  the  cafe  of  Loveacres  v.  Blight  I  thought 
the  words  here  ufed  might  be  fufficient  to  carry  the  fee : 
but  the  obfervation  there  made  is  material!  that  the  words 

Z  "freely 
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u  freely  to  be pojjiffed  and  enjoyed"  by  the  devifees,  could 
not  mean  only  free  of  incumbrances $  becaufe  the  teftator 
had  before  charged  the  eftate  with  the  payment  of  an 
annuity  to  his  wife ;  and  therefore  they  muft  either  have 
been  meant  to  give  a  fee,  or  they  had  no  meaning  at  all. 
Bot  here  the  teftator  has  not  put  any  charge  on  the  eftate ; 
and  therefore  the  fame  observation  will  not  apply  to  the 
prcfcnt  cafe ;  but  thefe  words  may  have  been  meant  to 
make  her  difpunifhable  of  wafte,  for  which  as  tenant  for 
life  only  (he  would  have  been  liable.  With  refpeft  to  the 
introdu&ory  words,  it  has  been  held  in  many  cafes  that 
they  are  not  fufficient  of  themfelves  to  carry  a  fee,  but 
jun&a  juvant.  The  .word  eftate  ufed  in  the  introdu&ory 
claufe  is  completely  disjoined  from  the  devife  in  queftion, 
and  cannot  be  brought  down  to  join  in  with  the  latter 
claufe  without  doing  violence  to  the  words.  For  want 
therefore  of  words  of  limitation,  or  feme  words  from 
whence  the  intention  to  pafs  the  fee  muft  be  neceflarily 
implied,  the  widow  only  took  an  eftate  for  her  life.  The 
cafe  has  been  very  well  argued  on  both  fides,  and  not  the 
worfc  from  the  omiffion  of  faying  any  thing  which  was 
not  material  to  the  cafe. 


1809, 


GOODBIOHT, 

ex  dem« 
Dttwav, 

againji 
Bar  ion. 


Lb  Blanc  J.  (a).  We  are  bound  by  a  rule  of  law, 
contrary  to  what  I  think  was  the  probable  ^intention  of 
the  teftator  in  this  cafe,  to  fay  that  the  widow  only  took 
a  life  eftate.  There  are  no  words  of  limitation  added  to 
the  devife  to  her,  but  there  are  three  parts  of  the  will 
from  whence  it  is  contended  that  we  may  collett  his  in- 
tention to  give  her  the  fee;  ift,  from  the  introductory 
words  in  general ;  adly,  from  the  words  in  the  particu- 

(s)  Croft  J.  was  iodifpofed  And  abfent. 


lar 
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1809.         lar  de?Uc,  €€  by  hqfreely  to  be  pofftffed  and  enjoyed?  gdty, 

— —        from  carrying  down  the  word  efiate  from  the  introdnc- 

°«  dcm"T'    tory  claufe  into  the  fubfequcnt  claufe.     Aad  if  this  laft 

Dl*2 V»       could  be  done,  it  would  folve  the  difficulty  very  eafily  5 

&*im<>K«      but  it  is  impofliblc  thus  to  tranfpofe  the  word  efiate  s  tot 

the  claufes  are  quite  diftin&,  and  there  is  an  intervening 

devife  to  his  brother,  to  whom  he  gives  "  a  cottage*houfe 

and  all  belonging  to  it."    Thofe  words  could  not  hare 

been  read  "  my  efiate  in  a  cottage*  houfe."    But  the  tefta* 

tor  goes  on  to  give  that  to  his  brother  and  his  heirs.    So 

neither  can  the  fubfequent  devife  to  his  wife  be  read 

«  my  efiate  in  all  and  lingular  my  lands,"  &c.     Then  as 

to  the  introdudory  words  in  general,  it  has  been  held 

thofe  alone  will  not  fuffice  to  give  a  fee,  though  they  afc 

a  circumftauce,  with  others,  from  whence  the  teftator** 

intent  to  do  fo  may  be  colle&ed.    This  brings  it  to  the 

qucftion  on  the  words,  "  by  her  freely  to  be  poflefled  and 

enjoyed."    If  the  words  during  her  life  had  been  added* 

that  would  have  made  the  intent  clear  in  one  way :  if 

the  words  in  fee,  or  by  her  and  her  heirs,  had  been  added, 

it  would  have  been  clear  the  other  way.  The  words  ufed 

are  not  rnconfiftent  with  a  life-eftate  only.    If  he  had 

given  her  the  lands,  &c.  u freely  to  be  difpofed  of"  that 

would  have  fhewn  his  intent  to  pafs  the  fee  ;  but  there  is 

nothing  in  the  word*  ufed  to  (hew  that  he  mud  have  meant 

to  pafs  the  fee.    In  Lweacres  v.  Blight,  Lord  Mansfield 

thought  that  thefe  words  could  not  mean  free  of  incur** 

%  brancesi  becaufe  the  teftator  had  before  incumbered  the 

property  devifed ;  and  there  were  other  circumftances  in 

that  cafe,  on  which  it  was  decided,  which  diftinguifh  it 

1  from  the  prefent.    But  here  there  are  no  circumftance? 

to  extend  the  words  of  devife  beyond  a  tyfe  eftate. 

BlTLEf 


in  the  Forty- ninth  Year  of  GEORGE  III.  22$ 

Bayley  J.    If  all  the  words  of  the  will  can  be  fatisfied  1 809. 
by  giving  the  widow  a  life  eftate,  we  are  not  warranted  in  ■ 

giving  her  a  greater  eftate  again tt  the  heir  at  law.     The  <,x  rem. 
only  words  on  which  any  doubt  could  arife  are  "freely  to         ^**JT* 

bepoffeffed  and  enjoyed  :*  but  they  may  mtznfreely  during  Ba**oh. 

htrlift\  they  may  mean  free  from  all  charges;  free  from  im- 
peachment ofiuafte :  they  may  indeed  alfo  mean  freely  for 
allpurpofes  againft  the  heir  l  but  as  it  is  not  certain  that  the 
teftator  iifed  them  in  this  latter  fenfe9  we  cannot  gfte 
them  fo  extended  a  meaning  againft  the  heir. 

Poftea  to  the  Plaintiff. 


I)rino  againft  Dickenson.  tr<Md*y> 

May  10th. 

THE  defendant,  whofe  chriftian  name  was  EJtuord,  if  a  defendant 

X  m  be  ferved  with  a 

was  ferved  with  a  writ  on  the  1 8  th  of  April,  in  which  writ  by  a  wrong 
he  was  fued  by  the  name  of  William;  and  not  having  off:,  and  do 
appeared  to  it,  the  plaintiff,  on  the  28th  of  April  in  this  ?£  **£"£*' 
term,  Hied  common  bail  for  him  in  his  right  name  of  ^^ufor°m" 
Edward,  fued  by  the  name  of  William,  and  alfo  ferved   him  in  !?i±ri*ht, 

JJ  J  J  '  name  of  E.,fuc4 

him  with  notice  of  a  declaration  de  bene  effe  by  the  name   by  the  name  of 
of  Edward,  fued  by  the  name  of  William%  and  with  no-  ag/inft  him  de 
tice  to  plead  in  8  days*     No  plea  having  been  filed  with-    form ,  ana  Ch« 
in  the  time,  the  plaintiff  figned  interlocutory  judgment,  .  j^Tfct^Gde 
and  gave  notice  of  executing  a  writ  of  inquiry*    Where-   {cT  »7**ujarityi 
upon  Efpinajfe  having  obtained  a  rule  for  fetting  afide  the  toryj^gnient 

""       ^        °  ,  9  finned  for  want 

proceedings  for  irregularity  5  of  a^>)ea. 

Puller  now  (hewed  caufe,  and  referred  to  Oakley  and 
Ci'es  (a),  where,  in  a  penal  adion,  the  defendant  having 

(*)  3  EaJI,  t6y» 

Vol.  Xf.  Q^  been 
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*  been  fued  by  a  wrong  name,  but  ferved  with  notice  of 
declaration  in  his  right  name,  the  Court  held  a  judgment 
Aga*p  figned  for  want  of  a  plea  regular ;  faying,  that  pleas  in 
1  abatement  might  be  (truck  out  of  the  books,  if  judgments 
could  be  fet  afide  for  fuch  mifnomers :  and  alfo  to  De* 
lattoj  v.  Cannon  (a)9  where,  though  the  Court  fet  afide  the 
proceedings  under  fimilar  circumftances,  upon  obje&ion 
urged  before  plea;  yet  they  diftinguiflied  it  on  that  ground 
from  the  prior  cafe  of  Oakley  v.  Giles.  He  obfenred  that,  in 
this  cafe,  common  bail  having  been  filed  for  the  defend- 
ant by  his  right  name,  and  he  having  had  perfonal  fer- 
vice  of  a  notice  of  declaration  by  his  right  name,  (hould 
have  come  in  jthe  firft  inftance  to  (lay  proceedings,  and 
not  have  waited  till  judgment  had  b:en  figned* 

But  The  Court  held  the  judgment  to  be  irregular,  on 
the  ground  that  the  plaintiff,  having  fued  out  procefs 
againft  the  defendant  by  a  wrong  name,  could  (Sot  cure 
that  defe&  by  his  own  a&  of  filing  common  bail  for  the 
defendant,  and  ferving  him  with  notice  of  declaration 
de  bene  effe  by  his  right  name. 

Rule  abfolntc. 

(#)  i#  Efft,  31S. 


Tr&*f$     -  Jefferies  againft  Buncombe. 

Mgf  It  til*  ~ 

An  aftion  on       HP  HE  declaration  dated  that  at  the  time  of  committing 
tins  "P  »  **-  l^e  grievance  after  mentioned  the  plaintiff  was  the 

^ttf'thc"       occupier  of  a  certain  dweiling-houfe,  fituate  lying  and 

plaintiff's 

dwelling-lioufe,  in  order  to  defame  him  at  the  keeper  of  a  bawdy-houfe,  U  not  local  in'  its 
future  j  and  if  the  declaration,  after  defcribiag  the  houfc  as  fituite  in  a  certain  ftreet  called 
A-fit.  in  the  parish  of  0.  A.  (there  being  no  fuch  pariftO  afterwards  ftate  the  nufance  to  bo 
*r*&td  and  plated  m  the  parijb  afore/aid',  it  will  be  afcribed  to  venue,  and  BOt  to  local  defcrip* 

tjon,  and  therefore  the  pUce  it  not  material  to  be  prored  *»  laid, 

14  Wug 
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being  in  a  certain  public  Jireet  called  Artillery  Jlreet%  to  witfc  '  809. 

in  tie  parijb  of  the  Old  Artillery  Ground,  in  the  county  of  itrrEIII1 

Middlefexy  in  which  /aid  houfe  the  plaintiff  dwelt  and  in-  a£J"ft 
habited,  and  then  and  there  carried  oh  the  bufinefa  of  a 

« 

carpenter,  and  let  out  part  of  the  faid  houfe  in  lodgings* 
&c. :  and  that  the  defendant,  intending  to  defame  him 
and  expofe  him  to  puniihment  by  the  laws  infli&ed  on 
the  keepers  of  bawdy-houfes,  malicioufly  and  without 
probable  caufe,  to  wit,  on  the  25th  of  Auguft  1801,  in 
the  parijb  afbrefaid  and  county'  afore faid,  creeled  and  placed 
in  the  faid  public  ftreet  called  Artillery  Jireet,  to  witf  in  the 
parijb  afire/aid,  in  the  county  afore  faid,  a  certain  lamp  in 
front  of  and  near  adjoining  to  the  faid  dwelling-houfe  of 
the  plaintiff,  and  caufed  the  fame  to  be  lighted  and  kept 
burning  in  the  day-time,  &c.  5  thereby  intending  to 
mark  out  the  faid  dwelling-houfe  of  the  plaintiff  as  a 
bawdy-houfe,  &c.  The  nufance  was  proved  at  the  trial, 
but  it  appeared  that  there  was  no  fuch  parifli  as  the  parijb 
*f  the  Old  Artillery  Ground :  whereupon  obje&ion  was 
taken  to  the  plaintiff's  right  to  recover  in  this  a£tion ;  ' 
which  was  over-ruled,  but  the  point  was  referred  :  and 
the  plaintiff  having  recovered  a  verdidt  with  damages,  at 
the  Sittings  at  Wefiminfter%  before  Lord  Ellenborough  C.  J., 
a  rule  was  obtained  on  a  former  day  for  the  plaintiff  to 
(hew  caufe  why  the  verdift  (hould  not  be  fet  afide  and  a 
nonfuit  entered* 

« 

Pari  and  EJpinaJ/e  now  oppofed  the  rule,  and  obferVe^  * 

that  there  is  nothing  local  in  the  nature  of  the  a£Uon*  _ 
which  is  cafe  and  not  trefpafs;  and  the  parifli  is  laid 
merely  as  a  venue*  and  not  as  a  local  defcription  of  the 
nufance,    nor  is  the  place  at  all    material.      Befides 
which  the  whole  defcription  is  laid  under  a  videlicet. 

Qjt  Ami 
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1809.        And  they  cited  Frith  v.  Gray  (*),  and  The  Merfey  and 
Lrtvell  Navigation  Company  v.  Douglas  (*),  as  in  point* 


JirriRixf 

Sgd*/* 
PVlfCOMll. 


v 


Garrovt  and  BoUand%  in  fupport  of  the  rule,  endea- 
voured to  diftinguiih  this  from  the  cafes  cited*  Frith  r* 
Gray  was  an  a&ion  for  the  breach  of  a  contrad.  and  of 
courfe  there  was  nothing  of  locality  in  it.  Drewry  v. 
Twfs  was  alfo  a  tranfitorj  aftion.  And  though  in  the 
Merfey  and  Irnoell  Navigation  cafe  it  was  confidered  not 
to  be  neceffary  to  give  a  local  defcription  to  the  nufance 
in  an  a£Hon  on  the  cafe  for  diverting  the  water  of  the 
navigation  by  the  ereftion  of  a  weir ;  yet  the  queilion 
turned  on  the  application  of  the  word  there,  whether  it 
were  to  be  referred  to  local  defcription  of  the  place 
where  the  navigation  was  on  which  the  nufance  operated. 
or  to  venue ;  and  the  Court  would  not  intend  that  it 
was  meant  for  local  defcription  when  it  might  apply  to 
venue.  But  it  was  admitted  that  the  plaintiff  in  fuch  an 
a&ion  might  make  it  neceffary  to  prove  the  gravamen  in 
a  particular  place  by  giving  it  a  fpecific  local  defcription ; 
as  by  alleging  the  nufance  to  be  {landing  and  being  at  a 
certain  place  particularly  defcribed.  Now  here  the  in- 
jury itfelf  only  attached  upon  the  plaintiff  in  refpe£k  of 
his  occupation  of  the  houfe,  and  mud  therefore  be  con- 
fidered as  local,  and  the  defcription  of  the  parifh  in  which 
the  houftf  was  fituated  is  carried  all  through  the  declara- 
tion ;  and  the  nufance  is  alleged  to  have  been  crefled  and 
placed  in  theparijb  afore/aid,  fo  defcribed,  not  as  a  matter 
of  venue,  or  under  a  viz.  for  the  venue  is  repeated  after- 
wards under  the  videlicet. 

(«)  JL  7  Ga.  3.  S.  R.  mentioned  by  Gnje  J.  in  Drcwrj  v.  7wJ% 
4  Term  Atj>.  56^. 

(*)aJty*.497* 

Lord 
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Lord  Ellbnborough  C.  J.    This  is  not  a  local  in-        1809. 
jury:   the  houfe  indeed  is  local,    but  the  imputation      ^TTTTiis 
meant  to  be  conveyed  by  the  nufance  is  not  againft  the     ^  *t"*P 
property,  but  againft  the  man  who  occupies  it*    Suppos- 
ing the  plaintiff  had  declared  that  in  front  of  a  certain 
houfe  which  he  then  inhabited  the  defendant  had  fet  up 
this  mark  for  the  purpofe  of  defaming  him ;  >  there  needed 
no  local  description  of  the  houfe ;  and  it  is  quite  imma- 
terial where  it  was :   the  aftion  therefore  might  as  well 
have  been  brought  in  any  other  county  as  MiddUfexg 
and  the  place  mentioned  is  mere  matter  of  venue,  and 
not  of  local  defcription. 

The  other  Judges  concurred ;  and  the 

Rule  was  discharged. 


The  King  againft  The  Juftices  of  Kent.  &**/«> 

HARROW  moved  for  a  mandamus  to  the  defendants  a  mandamus  u 
to  allow  an  item  (which  they  had  before  rejeded)   ^^jj. 
in  the  coroner's  account,  for  his  fee  on  an  inquifition   ^w  an  item  of 

*  charge  in  the 

taken  by  him  on  the  body  of  Join  Sutton.     This  appli-   coroner's  ac-    . 

7  '  J  rr        count,  refufed) 

cation  was  made  on  the  affidavit  of  Mr-  De  LafauKy  co-  becaufe  the  juf • 

roncr  of  the  county  of  Kenf,  dating  that  in  December  laft  opinion  under  ~" 

he  was  fent  for  by  the  pariOi  officers  of  Wye  in  that  fthaenc«,Xt 

county,  to  take  an  inqueft  on  view  of  the  body  of  ST.  Auf*  there  ^**  J° 

Un%  fuppofed  to  have  been  killed  by  the  kick  of  a  horfe.  P°fc  that  thc. 

*  *  deceafed  had 

That  he  went  there  and  took  the  inqueft ;  and  on  his   dicd  *n7 otbef 

.     it*  .  «-  than  a  natural, 

arrival  at  the  inn  where  the  jury  were  afiembled,  fcvcral  though  a  tudden 

death,  and 
therefore  that 

the  inquifition  had  not  been  duly  taken ;  and  this  Court  feeing  no  rcafon  for  interfering 

«ith  that  judgment. 

1 
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1809.        of  them  informed  him  that  there  was  another  inqueft  for 
him  to  take,  as  one  John  Sutton,  who  had  lately  come 


The  Kin  a 


sgainji         from  Surry  to  refide.at  Wye,  had  juft  before  the  coroner's 

c  Jufti 
of 

Kknt< 


e  ju  icen     afr^vaj  gxt£  fuddenly  in  a  (hop  in  the  town  while  he  was 


purchaGng  fome  furniture.  That  in  confequence  of  this 
information,  after  the  inqueft  on  Auften  was  taken,  the 
coroner  re-fwore  the  jury  to  inquire  into  the  caufe  of 
Sutton's  death,  in  purfuance  of  the  ftat.  4  Ed.  1.  ft.  2. 
dire&ing  the  coroner  to  go  to  the  place  where  a  perfon 
is  flain  or  fuddenly  dead.  That  it  appeared  in  evidence 
before  the  coroner,  that  Sutton  went  into  Mr.  Howard's 
(hop  apparently  in  very  good  health ;  that  he  complained 
of  a  pain  in  his  hip,  fat  down  in  a  chair  in  the  (hop,  and 
fuddenly  died.  In  confequence  of  which  evidence,  and 
that  of  the  furgeon  who  was  immediately  fent  for  to  at* 
tend  him,  and  who  endeavoured  to  reftore  him  but  with* 
out  eflfeft,  the  jury  returned  a  verdift  of,  died  by  the 
viGtation  of  God.  That  on  carrying  in  his  bill  to  the 
laft  EafUr  Seffions  purfuant  to  the  ftat.  25  Geo.  2.  c.  29, 
the  coroner  charged  the  county  1/.  for  the  laft-memioned 
inquiGtion,  when  the  magiftrates  difallowed  this  charge, 
being  of  opinion  that  the  inquiGtion  had  been  improperly 
taken.  The  mandamus  was  now  prefled  for  on  the  ground 
that  the  item  ought  to  have  been  allowed ;  the  death  hav* 
ing  been  in  fa&  fudden,  and  the  coroner  having  been 
called  upon  by  refpe&able  inhabitants  of  the  place  to  exoi 
cute  his  office  before  he  had  interfered :  and  the  refufat 
of  the  magiftrates  to  allow  it  being  felt  by  the  coroner 
as  an  imputation  of  improper  pra£tice  on  his  part, 

The  Court,  however,  exculpated  the  coroner  from  the 
imputation  of  any  intentional  improper  pra&ice  in  the 
particular  inftance,  as  the  taking  of  the  in<juifition  feemed 

to 
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-to  have  been  fuggefted  to  him  by  others.  Though  Lord 
Ellenborough  C.J.  obferved  that  there  were  many  inftances 
of  coroners  having  exercifed  their  office  in  the  mod  vexa- 
tious and  oppreffive  manner,  by  obtruding  themfelves 
into  private  families  to  their  great  annoyance  and  difcom- 
fort,  without  any  pretence  of  the  deceafed  having  died 
otherwife  than  a  natural  death;  which  was  highly  illegal* 
But  the  Court  (till  thought  that  there  was  no  fufficient 
ground  for  the  prefent  application  ;  for  the  ftatute  had 
diredecLthat  the  fees  (hould  be  allowed  to  the  coroner 
for  all  inquifitions  duly  taken ;  and  the  juftices  were  to 
judge  whether  the  in^uifition  in  queftion  had  been  duly/ 
taken ;  and  there  was  no  reafon  for  imputing  to  them 
that  they  had  exercifed  their  judgment  with  any  undue 
bias;  and'the  Court  did  not  fee  any  occafion  to  interfere 
with  that  judgment  in  this  infiance. 

Rule  refufed. 


1809* 

The  Kino 

The  Juftices 
of 

Kkmt. 


The  King  againft  Samson  (a). 


Friday, 


HTHE  defendant  was  brought  up  to  take  the  benefit  of  a  defendant  in 

the  Lords'  Aft,  as  an  infojvent  debtor,  when  it  ap-  XSSSi^SS^ 

peared  that  he  was  in  cuftody  under  a  writ  de  excom-  "lendTforV 

municato  capiendo,  for  his  contumacy  in  not  paying  15/.   tum*cy  to"** 

los.for  alimony  to  the  prosecutrix,  3nd  30/.  1/.  for  cofts  fir  *&*•*?*  and 

•lfo  for  cofts*  in 

in  the  faid  caufe.    Lawes  objc&ed  that  this  was  not  a  theecdefiaftical 

cafe  within  the  flat.  33  Geo.  3.  c.  5./  4.  which  only  cuied'to  his  dif- 

ejetends  to  perfons  committed  «*  upon  any  writ  of  ex-  S^t  debto?" 

w  communicato  capiendo  or  other  procefs  for  or  ground*  undir  thc  ftat# 

J.  4.  which  ex* 
tend*  only  to  perfons  in  cuftody  on  fuch  writ  for  non-payment  of  cofts  and  cxpencci  only* 


(*)  Mr.  VetUtry  did  me  the  favour  to  communicate  this  note. 

0*4 


fed 
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1809. 

ThcKi»o 

againfr 

Samson. 


€€  ed  on  the  non  payment  of cofls  or  exptnces  in  any  caufc 
"  or  proceeding  in  any  ecclefiaftical  court."  And  the 
whole  Court9  upon  confideration,  were  of  that  opinion, 
and  ordered  the  defendant  to  be  remanded. 


Saturday, 
May  131b. 


Puller  and  Another  againft  Staniforth, 


Freighters  char- 
tered a  foreign 
fliip  10  take  a 
cargo  from  Lon- 
don to  St.  Pe- 
teijburgb)  and  to 
load  a  cargo 
there  and  im- 
mediately re- 
turn to  Londotij 
payirg  fo  muLh 


TTHIS  was  an  a£kion  on  a  policy  of  aflurance  in  the 
common  printed  form,  with  none  of  the  blanks  filled 
up*  but  containing  the  following  memorandum  written 
at  the  bottom  of  it.  "  In  confidefation  ofxio  guineas 
per  cent,  hereby  received,  we,  the  underwriters  on  this 
policy,  agree  to  pay  a  total  lofs,  in  cafe  the  {hip  Ann* 

and  ht  P"  to° :  ^aP^  F1™***  *8  n*>t  allowed  by  the  Ruffian  government 

to  load  a  cargo  at  St.  Ptterjburg  on  the  voyage  he  is  at 
prefent  chartered  by  Mcflrs.  C.  and  R.  Puller*  The 
declaration,  after  fttting  out  the  policy,  of  which  the 


Tenanted  that  if 
political  or  other 
circumilanccs 
Should  prevent 
the  (hipping  a 
return  cargo, 
or  dif  hanging  the 

cufward  car^c,  the  freighter*  might  detain  the  fliip  at  St. P.  for  40  running  days;  and  if  that  time 
cJapftd  without. the  out  ward  cargo  being  delivered,  and  confequently  without  the  return  cargo 
being  put  on  board,  the  mafier  fbould  ba  at  liberty  to  return  to  London,  and  the  fragbterijbould 
fay  htm  2500/.  immediatetj  nf>on  the  arrival  of  the  fliip  at  London.  The  freighters  then  pro- 
cured a  policy  ot  infurance,  whereby  the  underwriters  agreed  to  fay  a  total  loft  incajt  tbejhip 
tuu  not  allowea  by  the  Ruffian  Government  to  load  a  cargo  at  St.  P.  on  the  cbartored  voyage.  In 
feci  the  Ruffian  Government,  when  the  (hip  arrived  it  St.  P  prtjumir.g  that  tba  outward  cargo 
ms  Bnt.fli,  rt/nfed  fermtjpon  to  unload  be",  and  confequently  me  could  not  take  in  a  Ruffian 
cargo;  on  whici.  the  mailer,  judging  tor  the  belt,  proceeded  immediately  to  Stockholm, 
where,  after  difpofmg  of  the  outward  cargo  to  disadvantage,  he  brought  home  a  Smedijb  cargo 
to  London,  ind  earned  freight  thereon.  Held,  1.  That  the  infurance  was  legal  in  the  terms 
of  it 

2.  Tliat  the  refufal  of  the  Ruffian  Government  to  permit  the  (hip  to  unload  her  outward 
cargo,  was,  in  effect  and  within  the  meaning  of  the  contracting  parties,  a  refufal  to  allow 
bcr  to  load  a  cargo  at  St.  P.  j  and  confequently  that  a  total  lot*  within  the  policy  was  incurred. 
-  3.  That  th?  proceeding  directly  from  St.  P.  to  London  was  not  a  condition  precedent  to 
the  matter's  right  to  recover  from  the  freighters  the  deid  freight  of  2500/  ;  but  that  he  was 
entitled  to  the  lame  notwithstanding  the  intermediate  voyage  to  Siocibolm,  under  the  circum- 
Aancec  $  and  confequently  that  the  freighters  were  entitled  to  recover  the  fame  from  the 
Underwriters.     But, 

4.  That  as  the  freighters  would  be  entitled  to  deduct  from  the  fum  payable  to  the  mailer 
for  dead  Ireight  the  amount  of  the  freight/eceived  by  him  en  the  cargo  from  Stockholm  to 
London,  though  fuch  intermediate  Voyage  we're  not  originally  contemplated  by  the  contract- 
ing parties,  but  was  undertaken  upon  the  emergency,  therefore  the  underwriters  were  en- 
titled to  make  the  fame  deduction  fiom  the  total  lofs  Stipulated  for  by  the  policy  in  toe  event 
which  had  happtned  j  every  contract  of  infurance  being  in  its  nature  a  contract  of  indemnity. 

defendant 
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defendant  on  the  26th  of  April  1808  became  an  un-         1809. 

derwriter,    proceeded   to    ftate,    that   on    the    18th   of  " 

Pulls* 

April    1808,    by  a  certain   charter  party  of  affreight-         *g*inft 
ment  of  that   date  between   S.  Flower,  matter  of  the 
American  {hip  Ann  of  New  York,  then  in  the  port  of 
London,  and  the  plaintiffs,  Flower  let  the  faid  (hip  to 
freight  to  the  plaintiffs  for  the  voyage  on  certain  terms, 
and  conditions;    whereby   Flower  covenanted  that  the 
(hip  (hould  be  properly  manned,  &c.  and  provided  for 
her    intended  voyage,    and   take   on   board   from  the 
plaintiffs  a  full  and  complete  cargo  of  all  fuch  lawful 
goods   as   they  (hould  put  on  board,  and  immediately 
depart  with  the  fame  from  the  port  of  London,  and  pro- 
ceed to  St.  Peter/burgh  in  Ruffta,  and   then  and  there 
unload  and  make  a  right  and  true  delivery  and  difeharge  of 
all  the  faid  cargo  to  the  agents  of  the  plaintiffs*,  and  upon  i 

delivery  and  final  difeharge  of  all  the  faid  cargo  fo  put 
on  board  at  London,  that  Flower  (hould  immediately  re- 
ceive and  take  on  board  the  faid  (hip  at  St.  Peterjburgb 
from  the  plaintiffs'  agents  a  full  and  complete  cargo  of 
hemp  and  fuch  other  goods  as  they  (hould  think  proper 
to  load,  &c. ;  and  the  faid  cargo  fo  being  loaded  and  the 
(hip  difpatched,  that  Jb:  Jhould  immediately  proceed  and  re- 
turn  to  the  port  of  London,  and  then  and  there  make  a 
right  and  true  delivery  of  all  the  (aid  cargo  of  hemp  and 
other  goods  fo  puttm  board  at  St.  Peter/burgh*  In  con- 
fideration  whereof  the  plaintiffs  covenanted  with  F/owtr, 
that  theyrfhould  provide  the  (hip  with  a  Briti/b  licence, 
and  not  only  put  on  board  the  faid  cargo  at  London,  and 
on  her  arrival  at  St.  Peter/burgh  unload  the  fame,  and 
thereupon  put  on  board  fuch  return  cargo  of  hemp,  &c. 
and  on  her  arrival  at  London  unload  and  receive  the  fame, 
bat  aUb.(honld  pay  to  Flewtr  in  full  for  the  freight  of  the 
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fhip  at  the  rate  of  10/.  per  ton,  with  10/.  per  cent,  for 
primage,  and  loo  guineas  as  a  gratification  to  him  as 
again/l  mafter,  immediately  upon  the  delivery  of  the  return  eargo  at 

^TANnoRTH\  London.  And  Flower  covenanted,  that  if  political  or 
1  other  circumftances  (hould  arife  to  prevent  thejbipping  a 
return  targp,  or  difcharging  the  outward  cargo9  the  plaintiffs 
or  their  agents  (hould  be  at  liberty  to  detain  the  (hip  at 
St.  Peter/burgh  for  40  running  days  in  the  whole  after 
her  Arrival  there.  And  the  plaintiffs  covenanted,  that  af- 
ter the  (hip  (hould  hare  remained  at  St.  Peter/burgh  for 
40  running  days,  without  fuch  outward  cargo  being  un- 
*  loaded  and  delivered,  and  confequently  without  the  re- 
turn cargo  being  put  on  board,  Flower  Jbould  he  at  liberty 
to  return  with  his  veffcl  to  London  or  any  other  port  in 
England:  and  that  the  plaintiffs  Jbould  pay  Flower  2500/. 
immediately  upon  the  arrival  of  the  Jbip  at  London  or  any 
fuch  port  in  England.  The  plaintiffs  then  averred  that 
afterwards  on  the  z6(h  of  April  1 808  the  (hip  fo  taken  to 
freight  had  a  licence  from  the  Britijb  government  for  die 
voyage  in  the  policy  and  charter-party  mentioned  5  and 
that  the  plaintiffs  were  interefted  in  the  voyage  infured  to 
the  amount  of  what  was  fo  agreed  to  be  paid  to  Flower 
for  the  ufe  of  his  (hip :  that  (he  afterwards  failed  from 
London  upon  the  faid  voyage,  and  arrived  at  St.  Peterf- 
burgb\  but  was  not  allowed  by  the  Ruffian  government  to 
load  a  eargo  at  St.  Peterfburgh  on  the  faid  voyage  char- 
tered, &c.  *  and  after  remaining  there  40  days,  without 
unloading  and  delivering  her  outward  cargo,  and  without 
a  return  cargo  being  put  on  board  her,  (he  departed  from 
5/.  Peter/burgh  and  arrived  at  London:  by  reafon  of  which 
premifes  the  defendant  became  liable  to  pay  to  the  plain* 
tiffs  aoo/.  the  amount  of  his  infurance.  There  were  alfo 
the  common  money  counts*    The  defendant  pleaded  a 

tender 
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tender  of  the  premium,  which  was  admitted,  and  the  ge-         1809. 
neral  iffue  to  the  reft  of  the  demand.  — — 

The  fads  proved  at  the  trial  were  in  fubftance  the  *g*mft 
fame  as  ftated  in  the  firft  count :  the  (hip  which  was 
Anuruan  failed  on  tfrc  infured  and  chartered  voyage  with 
s  Britt/b  licence :  but  when  (he  arrived  at  5/.  Peterf- 
burgb)  it  appearing  upon  examination  of  the  captain  that 
he  had  come  immediately  from  England,  with  which 
Ruffia  was  then  at  war,  Jie  was  refufed  permiffion  to  un- 

1 

load  his  cargo>  being  prefumed  to  be  Britijb,  though  no 
particular  examination  of  it  was  had  \  and  being  obliged 
to  depart  with  his  original  cargo,  and  without  any  return 
cargo,  the  captain,  judging  as  he  thought  for  the  belt, 
determined  to  proceed  to  Stockholm,  to  fee  if  he  could 
difpofe  of  his  cargo  there.  He  did  accordingly  proceed 
to  Stockholm,  and  difpofed  there  .of  his  outward  cargo  of 
lead,  though  to  difadvantage  ;  and  alfo  took  in  other  goods 
there,  and  returned  from  thence  to  the  port  of  London: 
and  freight  was  made  -on  the  goods  (hipped  at  Stockholm 
jrad  brought  home. 

The  plaintiffs  went  at  the  trial  for  the  amount  of  the 
dead  freight  ftipulated  by  the  charter-party  to  be  paid  to 
phwer,  amounting  to  2500/. :  or  if  not  entitled  to  the 
whole  of  it,  to  fo  much  of  it  as  would  remain  after  de- 
ducting the  amount  of  the  freight  earned  by  the  (hip  from 
Stockholm  to  London.  The  defendant  on  the  other  hand 
contended  at  the  trial,  firft,  that  this  was  in  effe£fc  a 
wagering  policy,  for  the  underwriters  to  pay  2500/.  if  the 
government  of  Ruffia  would  not  fuffer  the  (hip  to  load  at 
Sf-  Peterjburgb\  and  was  therefore  illegal ;  (and  this  objec- 
tion, if  any,  appeared  on  the  record.)  But,  2dly,  fup- 
jwfing  it  to  be  legal,  that  the  allured  were  bound  to  have 

prefented 
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1 8ap.        prefented  the  (hip  at  &.  Peter/burgh  in  a  condition  to  re* 


PvLLBft 


ceive  a  homeward-bound  cargo,  without  any  obftacle  in* 
*gm*fl  terpofied  by  their  own  a£t  to  the  obtaining  permiffion  to 
load  from  the  Ruffian  gorernment :  whereas  it  appeared 
that  the  refufal  of  the  Ruffian  government  to  permit  the 
(hip  to  load  was  founded  altogether  upon  the  nature  and 
property  of  her  outward-bound  cargo  then  on  board, 
which  from  the  circumftances  of  the  cafe  wa6  concluded 
to  be  Briti/b;  and  not  upon  any  objedtton  to  permit  their 
own  export  trade.  And  it  was  argued  to  be  a  very  differ- 
ent queftion  whether  a  foreign  government  would  allow 
of  an  import  trade  from  a  particular  country,  or  of  their 
own  export  trade.  That  by  the  terms  of  the  policy  the 
underwriters  were  entitled  to  infift,  as  a  condition  prece- 
dent, that  the  (hip  (hould  be  prefented  at  St.  Peterjburgb 
in  a  condition  ready  to  receive  on  board  a  Ruffian  cargo, 
in  which  cafe  it  did  not  appear  that  the  Ruffian  govern* 
mem  would  have  refufed  its  permiffion ;  the  only  refufal 
given  by  it  being  U  unload  a  Britifh  cargo  j  againlt  which 
the  underwriters  had  not  undertaken  to  indemnify  the 
plaintiffs.  3dly,  It  was  objefted  (which  went  only  to  the 
quantum  of  the  verdi£»)  that  this  being  a  contract  of 
indemnity,  and  as  the  plaintiff*  would  be  entitled  to  do- 
diwSk  out  of  the  dead  freight  of  2500/.  payable  to  Flower 
the  amount  of  the  freight  earned  by  him  in  the  courfe  of 
the  voyage  home  from  Stockholm^  the  underwriters  were 
alio  entitled  to  have  the  fame  dedu&ion  made.  The 
plaintiff*  having  recovered  a  verdift  at  the  trial  (which 
was  taken  for  the  whole  fum)  thefe  grounds  of  obje&ion 
were  dated  again  upon  a  motion  in  arreft  of  judgment, 
for  for  a  new  trial,  or  for  a  proportionable  deduction  from 
the  fum  recovered*      • 

Garrow 
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Garrow  and  Puller  (hewed  caufe  againft  the  rule:  ift.  1809 
This  is  no  wagering  policy,  but  ftri£tly  for  an  indemnity 
againft  any  lofs  under  the  charter-party.  The  (hip  was 
chartered  to  proceed  outwards  with  a  cargo  of  Britijb 
goods,  and  return  with  a  Ruffian  cargo  inftead ;  and  if 
the  allured  could  not  difpofe  of  the  firft  and  procure  the 
fecond,  they  would  be  fubjeft  at  all  events  to  the  pay- 
ment of  dead  freight ;  and  againft  this  eventual  lofs  it 
was  the  obje&  of  the  policy  to  indemnify  them.  The 
infurance  therefore,  which  was  to  prote£fc  an  adventure 
for  the  exchange  of  Britijb  for  foreign  commodities, 
was  ftri&ly  legal.  The  infurance  of  any  event  is  not 
prohibited  by  the  ft.  14  Geo.  3.  c.  48.  if  the  affured  be 
really  interefted  in  it,  and  the  event  itfelf  be  not  ille- 
gal^): and  it  cannot  be  denied  that  the  plaintiffs  had 
an  intereft  in  the  event,  adly,  It  is  neither  ezprefled  in 
the  terms,  nor  can  be  inferred  from  the  nature  of  the 
contract  of  infurance,  that  the  affured  engaged  that  the 
(hip  (hould  be  in  a  condition  to  receive  a  homeward 
cargo  by  the  delivery  of  the  outward  cargo.  On  the 
contrary,  the  memorandum  in  the  policy  refers  to  the 
charter*  party,  in  which  the  nature  of  the  adventure  is 
difclofed ;  dating  the  outward  cargo  to  be  goods  (hipped 
by  the  plaintiffs  from  the  port  of  London ;  and  the  event 
is  therein  provided  for  "  if  political  or  other  circum* 
fiances  (hould  arife  to  prevent  the  (hipping  a  return* 
cargo  or  difcharging  the  outward  cargo/9  And  under 
this  charter-party  the  (hip  failed  with  a  Britijb  licence. 
It  is  impoffible  therefore  to  imply  a  condition  that  the 
(hip  (hould  at  all  events  be  empty  at  St.  Piter/burgh. 
3dly,  The  captain's  proceeding  to  Stockholm  was  wholly 

(«)  Reference  wai  made  to  what  was  faid  by  Lrturenct  J.  in  Zoom*  v. 
Crmtfitrd,  in  error,  in  Dm*  f)r#ci  %  Afar  B&  300,  *c 

out 
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I809.        out  of  the  charter-party,  and  a  new  adventure  reffing 
.  upon  his  perfonal  rcfponCbility.     Whether  he  may  have 

Mgainji  rendered  himfelf  liable  in  damages  to  the  plaintiffs  for 
having  taken  upon  him  to  difpofe  of  their  property  in  1 
manner  unauthorized  by  and  difadvahtageous  to  them,  it 
another  queftion  with  which  the  underwriters  on  this 
policy  can  have  no  concern;  for  the  lofs  which  they 
have  undertaken  to  indemnify  accrued  before  the  voyage 
to  Stockholm.  Bat  at  any  rate  this  objection  only  goes 
to  the  quantum  of  the  verdidl ;  atid  if  the  Court  fhould 
be  of  opinion  that  the  freight  earned  in  that  Voyage  may 
be  dedu&ed  by  the  plaintiffs  out  of  the  amount  of  the 
dead  freight  they  have  engaged  to  pay  to  F/o&er,  confi- 
dering  the  policy  in  queftion  on  the  drift  ground  of  in- 
demmty,  as  in  Godfal  v.  Botdero  (a),  the  quantum  of  the 
deduction  may  be  ascertained  by  an  arbitrator.  [Lord 
Ellenborough  C.  J.  An  uriforefeen  event  has  recouped  part 
of  the  total  lofs;  which  brings  the  cafe  within  the  princi- 
ple of  Godfal  v.  Boldero  ;  this  being  ftri£tly  a  contra£t  of 
indemnity :  the  plaintiffs  mud  therefore  write  off  the 
difference.  Le  Blanc  J.  Suppofing  any  lofs  to  have 
happened  upon  the  Tale  of  the  lead  at  Stockholm)  that  was 
part  of  the  adventure,  and  cannot  affe£t  the  queftion  of 
freight;  the  lofs  of  which  has  evidently  been  diminiQied 
pro  tanto  by  the  freight  earned  from  Stockholm.  Boyley  J. 
The  freight  received  on  the  cargo  brought  from  Stock 
holm%  on  account  of  the  plaintiffs,  has  paid  part  of  4 the 
total  lofs  which  had  at  one  time  accrued.! 

The  Attorney-General)  Park)  and  Wtglej)  in  fupport  of 
the  rule,  after  flightly  touching  on  the  firfl  queftion,  as 

throws 
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thrown  out  for  the  consideration  of  the  Court,  whether        1809. 
the  event  infured  were  fuch  as  it  was  legal  for  a  fubje&        — — 

.  PULL** 

of  this  country  to  fpeculate  upon  in  a  policy,  proceeded  agawfi 
to  urge  the  feqond  objection  on  the  fame  ground  as  be- 
fore ;  that  the  rifle  of  the  underwriters  was  much  en-  • 
hanced  by  the  nature  of  the  outward  bound  cargo,  a  rifle 
not  contemplated  by  them,  or  provided  for  in  the  terms  of 
the  policy  ;  which  was  attempted  to  be  enlarged  fo  as  to 
indemnify  the  afiured  againft  the  rifle  of not  being  permitted 
to  unload 4  cargo  gf  Brittfh  goods  in  order  to  load  a  Ruffian 
cargo*  The  underwriters  were  not  bound  to  look  into 
the  licence  granted  by  the  Britijb  government,  .which 
was  only  required  in  order  to  legalize  the  voyage  to  St. 
Peter/burgh  in  the  exifting  ftate  of  things.  The  under- 
writers laid  a  wager  with  the  plaintiffs,  that  the  Ruffian 
government  would  let  the  (hip  load  a  cargo  at  St.  Petcrf- 
burgh ;  and  the  evidence  is  that  when  (he  arrived  there, 
that  government  would  npt  fuffer  her  to  unload  a  Briti/h 
cargo :  (he  was  never  therefore  in  a  condition  to  afk  for 
a  Ruffian  cargo,  which  the  allured  impliedly  engage 
that  (he  (hall  be,  without  any  obftru&ion  interpofed  by 
their  own  a£t.  On  the  laft  point  they  urged,  that  if  the 
captain  could  not  recover  the  whole  of  the  dead  freight 
again  ft  the  plaintiff's  who  had  chartered  his  (hip,  by  rea- 
fon  of  her  having  earned  a  certain  proportion  of  freight 
from  Stockholm  to  London,  the  plaintiff's  could  not  be  en* 
titled  to  recover  the  whole  from  the  underwriters  on  a 
contraft  of  mere  indemnity,  as  this  was* 

The  Attorney-General  then  ftarted  another  obje&ion, 
that,  by  the  terms  of  the  charter-party,  Captain  Flower$ 
if  not  permitted  to  unload  at  St.  Peter/burgh9  was  (after 
waiting  40  running  days  there  if  required)  "  to  return 
*'  with  his  Tcflcl  to  London  jot  any  other  port  in  England? 

which 
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which  mnft  neceffarily  be  underftood  that  he  was  to  re- 
turn with  the  outward  cargo  direclly  to  London,  &c.  from 
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agamft  St.  Peter/burgh;  and  on  that  condition  only  the  plaintiff* 
covenanted  to  pay  him  the  2500/.  for  dead  freight,  "  *«- 
'*  mediately  upon  the  arrival  of  the  (hip  at  London,  Ice." 
The  captain  therefore  not  having  performed  this  condi- 
tion, but  having  upon  his  own  judgment  proceeded  upon 
a  different  voyage  and  adventure  to  Stockholm,  4nd  there  dif- 
pofed  of  the  cargo  to  a  lofs,  is  not  Entitled  upon  the  char- 
ter-party to  recover  the;  ftipulated  fum ;  and  consequently 
the  plaintiffs  cannot  recover  upon  this  contraft  of  in- 
demnity* 

Lord  Ellbkbokough  C.J.  I  have  no  doubt  upon  any 
of  the  grounds  on  which  this  cafe  was  originally  argued* 
Firft,  I  fee  nothing  illegal  in  a  contrafi  entered  into  by 
Britifb  freighters  for  dividing  their  lofs  with  underwriters 
in.  cafe  a  foreign  port,  to  which  it  was  lawful  for  them  to 
Chip  the  goods,  fliould  be  (hut  againft  them.  They  have 
no  intereft  in  conducing  towards  the  event,  or  in  pro- 
moting  war  between  the  two  countries.  But  the  event 
againft  which  they  were  defirous  of  being  protected,  not 
being  within  the  common  perils  infured  againft,  was 
fupplied  by  a  fpecial  memorandum,  referring  to  the  voy- 
age on  which  the  veflel  was  then  chartered.  I  have  no 
difficulty  therefore  in  confidering  this  as  a  contract  legal 
in  its  terms.  But  then  it  is  faid  that  the  underwriters 
have  only  infured  againft  the  rifle  of  the  Ruffian  go- 
vernment not  permitting  the  {hip  to  load  a  cargo  at  S/« 
Peterjburgh.  But  looking  to  the  nature  of  the  adventure 
and  the  rifle  infured,  the  underwriters  mud  have  con- 
templated the  event  which  happened.  It  was  not  likely 
that  a  veflel  ftumld  be  permitted  to  load  a  cargo  there, 

4  * 
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if  the  Ruffian  government  would  not  permit  its  fubjeds        1809. 
to  receive  the  cargo  then  on  board :  the  refufal  therefore  " 
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to  unload  the  outward  cargo  was  in  efieft  a  refufal  to  *g«*p 
permit  a  Ruffian  cargo  to  be  loaded,  and  brings  the  cafe 
within  the  plain  meaning  of  the  policy.  Then  the  only 
queftion  is  that  which  has  been  recently  made,  whether  the 
2500/.  is  demand  able  at  all  by  Captain  Flower  againft  the 
plaintiffs,  by  reafon  of  his  not  having  proceeded  dire&ly 
to  England  from  St.  Peterjburgb  ?  At  prefent  it  does 
not  appear  to  me  that  there  is  any  exprefs  covenant  on 
his  part  to  do  fo,  fo  as  to  make  it  a  condition  precedent 
to  his  demand  of  that  fum,  but  only  a  mere  liberty  re* 
ferved  to  him.  However  we  will  look  farther  into  the  ' 
terms  of  the  charter-party,  and  deliver  our  opinion  upon 
that  point  another  day.  With  refpe&  to  the  quantum 
to  be  dedu&ed  on  account  of  the  freight  made  from 
Stockholm  to  London,  fhould  the  plaintiffs  be  entitled  to 
recover  any  thing,  tne  amount  may  be  fettled  out  of 
court. 

The  other  Judges  concurred  in  opinion  with  his  Lord- 
fliip  upon  the  points  decided  by  him :  and  the  cafe  flood 
over  for  confideration  upon  the  laft  obje&ion  made  by 
the  Attorney-General.     And  two  days  afterwards 

/ 

Lord  Ellenborough  C.J.  delivered  the  opinion  of  the 
Court. 

On  hearing  the  argument  on  the  rule  for  a  new  trial 
in  this  cafe  before  the  Court  on  Saturday,  -the  point  upon 
which  we  then  took  time  to  confider  was  not  one  which 
had  been  urged,  at  the  trial,  nor  upon  the  motion  to  fet 
afide  the  verdift,  but  was  a  point  which  fuggefted  itfelf  to 
the  defendant's  counfel  in  the  courfe  of  the  argument  after 
the  plaigtiff's  counfel  had  fhewn  caufe  againft  the  rule.  It 

Vol.  XL  R  was 
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was  this,  that  according  to  the  terms  of  the  charter- 
party  Captain  Flower  was  bound  to  come  direct  from 
ig<v*fl  Peter/burgh  to  this  country*  and  to  bring  his  outward 
cargo  with  him;  that  his  doing  fo  was  a  condition  pre- 
cedent, without  performing  which  he  could  not  claim 
the  2500/.  or  any  part  of  if,  that  his  going  into  Stock- 
holm, and  difpoBng  of  part  of  his  outward  cargo  there, 
was  a  breach  of  that  condition ;  that  he  could  therefore 
have  no  claim  upon  the  plaintiffs  in  confequence  of  his 
hot  being  permitted  to  take  in  a  cargo  at  Peter/burgh  j 
and  consequently  that  the  plaintiffs  can  have  no  demand 
upon  the  underwriters  for  an  indemnity.  It  may  be 
conceded,  for  the  purpofe  of  tjie  preSent  cafet  that  the 
plaintiffs  can  hare  no  demand  upon  the  underwriters,  if 
Captain  Flower  could  have  Supported  no  claim  againft 
them  ;  and  it  is  therefore  material  to  fee  whether  Cap- 
tain Flower  could  or  could  not  hare  Supported  a  claim 
againft  th?m.  The  parties  foreSaw  when  they  entered 
into  the  Charter-party,  that  circum  (lances  might  arife  to 
prevent  the  (hipping  a  return- cargo ;  and  they  therefore 
provided  that  the  plaintiffs  (hould  be  at  liberty  to  detain 
the  (hip  40  running  days  after  her  arrival  at  St.  Peter/- 
lurgh :  and  the  plaintiffs  covenant,  that  after  the  (hip 
fliall  have  remained  the  40  running  days  without  the  out- 
ward cargo  being  unloaded,  and  consequently  in  all  pro- 
bability without  the  return  cargo  being  put  on  board, 
Captain  Flower  fhouM  be  at  liberty  to  return  to  London 
er  any  other  port  in  England  *  and  alfo  that  they  would 
pay  him  2500/.  immediately  on  the  (hip's  arrival  in  Lon- 
don or  any  other  Such  port  in  England*  There  are  there- 
iore  no  words  expreffing  it  as  a  condition,  that  the  flup 
ftiould  come  direft  to  England,  and  with  the  whole  of 
\ct  outward  cargo  >  and  in  the  abfcnce  of  Such  words, 

is 
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Is  there  any  thing  from  which  fuch  a  condition  is  either         1809. 
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fteceflarily  or  fairly  to  be  implied  ?    Many  eircomftancei 
might  occur  to  make  it  prudent  and  for  the  intereft  of         *g<n»fl 
all  concerned,  that  the  captain  (hould  touch  at  fome  port  * 

in  his  way  home,  (hould  difpofe  of  the  dutward  cargo, 
and  (hould  get  a  freight  hortie.    Is  fuch  a  conftrudion 
then  to  be  put  upon  the  chartcr-paf ty  by  implication,  as 
to  take  away  from  him  all  power  of  availing  himfelf  of 
thofe  circumftances.     If  he  were  to  do  it  improperly,  he 
would  be  anfwerable  in  damages  for  whatever  injury  his 
mifcondu£t  (hould  occafion :  fo  that  juftice  would  bd 
done  to  the  freighters,  though  this  were  not  held  a  con- 
dition  precedent;  and  the  holding  it  to  be  a  condition 
precedent  might  in  the  cafe  I  have  juft  put  be  extremely 
prejudicial  to  them/    Indeed  if  it  were  a  condition  pre- 
cedent,  the  putting  into  a  port  for  a  (ingle  hour,  or  part*    , 
ing  with  a  (ingle  pig  of  the  lead,  would  be  a  breach,  and 
would  take  away  frond  the  captain  all  right  to  his  2500/., 
although  fuch  aft  of  the  captain  were  in  ever  fo  (light  a 
degree  injurious  to  the  intereft' of  the  freighters,   and 
might  be  compenfated  by  trifling  damages:  and  fo  would 
any  deviation,  or  difpofal  of  the  cargo  be,  however  bene- 
ficial  it  might  be  to  the  freighters.     As,  however,  the 
words  do  not  import  that  this  is  a  condition  precedent ; 
as  the  nature  of  the  thing  does  not  require  that  it  (hould 
be  fo  held ;  as  great  prejudice  might  refult  to  the  freight- 
ers from  fo  holding,  and  as  they  will  be  entitled  to  in- 
demnity for  any  damage,  though  it  be  not  fo  held;  we 
are  of  opinion  that  it  is  not  to  be  deemed  a  condition 
precedent ;  that  Captain  Flower  therefore  is  entitled  to 
the  2500/.  from  the  plaintiffs  $  and  that  they  are  there- 
fore entitled  to  recover  it  from  the  underwriters ;  fob- 
\tSt  to  the  deduction  from  that  fum  for  the  freight  ac- 
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tually  earned  by  Captain  Flower  from  Stockholm^  as  we 
before  intimated  when  the  caufe  was  laft  before  us. 

Poftea  to  the  Plaintiff*. 


tewr^  Cjlbminti  againjt  Goulding. 

A°  ^Sj!       rrHE  plaintiff  obtained  a  verdid  with  damages  agaioft 
the  ft.  8  An.  the  defendant  in  this  a&ion,  tried  at  the  Sittings  be* 

*.  19.  for  pirating 

a  faujbeet  of    fore  Lord  Ellenborougb  C.  J.,  for  pirating  a  (heet  of  mufic 

mufic* 

of  which  the  plaintiff  had  the  copyright:  and  the  only 

qneftion  was,  whether  this  being  a  Jingle Jbeet  were  with- 
in the  protection  of  the  ftat.  8  Ann.  c.  19.  which,  men- 
tioniog  in  the  preamble  "  books  and  other  writings"  fpeaks 
in  the  ena&ing  part  only  of  book  or  books :  and  liberty  was 
referred  to  the  defendant  to  more  to  fet  afide  the  verdi& 
and  enter  a  nonfuit.  Garrrw  moved  accordingly  at  the  be- 
ginning of  the  term,  and  preffed  to  have  the  point  fettled ; 
adverting  to  the  words  of  the  a&  which  fpeaks  in  ano- 
ther part  of  "  every  fhcet  or  (heets  b<ing/ar/  of  fuch  book 
or  bodks."  On  which  the  Court,  as  the  point  had  been 
referved,  granted  him  a  rule  nifi  \  but  Lord  Ellenborougb 
G  J.  then  faid,  that  though  he  had  leant  in  favour  of  the 
objection  at  the  trial,  yet  on  further  confederation  he  was 
now  difpofed  to  confider  that  z  Jbeet  was  a  book  within 
the  meaning  of  the  a& :  and  he  recolleded  that  when 
the  fape  queftion  was  made  in  a  caufe  a  few  years 
ago  (a),  the  Court  were  difpofed  to  think  that  the.  cafe 

was 

* 

(«)  This  was  In  Bimt  (or  Bute)  v.  Dale,  which  was  cried  m  Brcmkr 
1 803*  and  came  on  fir  ft  in  this  court  in  Jfi/.  1 804 ,  upon  a  motion  by  Mr* 
Erjkine  to  fct  afide  a  nonftiit,  founded  on  an  objection  uken  at  the  trial,  that 
the  publication  in  queftion,  which  had  been  pirated,  waa  gfi^frhued 
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was  within  the  ftatute.     And  fuch  appeared  to  be  the 
opinion  of  the  other  Judges.     And  now,  when  the  caufe 

#  Cl^minti 

was  called  on  in  the  paper  of  new  trials,  Scarlett  moved         again? 
to  difcharge  the  rule,  underftanding  that  it  was  aban- 
doned :  and  Garrow  faid  that  he  believed  the  parties  had 
fiibmitted  to  the  intimation  given  by  the  Court  of  their 
opinion,  on  his  mdving  for  the  rule. 

Per  Curiam^  Rule  difcharged. 


ufen  a  finglt  fieet  of  paper.  He  referred  to  Bach  v.  Longman,  C+wf>.  6*3. 
where  ifinata  was  certified  by  this  Court  to  be  a  writing  within  the  fta- 
tute; and  to  Stcrjce  v.  Longman,  Sittings  after  MUb.  tern  178S,  at 
Guildhall ',  before  Lord  Kenyan  C.  J.,  where,  in  an  a  el  ion  for  pirating 
mufic,  the  compofition  was  ftared  in  the  declaration  to  be  "a  certain 
muflcal  air  tune  and  writing,"  and  which  was  in  fa&  a  fingle  meet  of 
paper  j  but  no  objection  was  taken  on  that  ground  j  and  the  plaintiff  re- 
covered a  verdid.  He  obferved  that  feverai  works  of  great  labour  and 
utility  were  published  on  fingle  meets 5  fuch  as  lunar  tables,  and  alma- 
nacs :  and  he  referred  to  JwC  Index  to  the  Records,  which  mentions 
the  Sheriffs*  £mA;  one  of  which  he  produced  in  court ;  and  it  was  a  fingle 
piece  of  parchment  about  a  foot  long:  and  he  recalled  to  recollection  the 
familiar  Viame  of  forn-foot  as  aft  inftance  of  the  old  populat  application 
of  the  term  *W,  which  was  derived  by  Jobnfin  from  the  Saxon  hoc,  a 
beach,  becaufe  they  wrote  on  beachen  boards  }  as  liter  was  derived  from 
the  bark  of  a  tree  ufed  for  the  like  purpofe.  Anc?  ht  alfo  argued  from 
the  inconfiftency  of  permitting  an  aftion  to  be  maintained  againft  a  man 
for  pirating  a  flieet  of  another's  book,  which  might  be  compofcd  of  two 
or  more  iheets ;  and  yet  refuting  the  feme  protection  to  the  fame  compo- 
fition if  publiflied  alone.  Finally  the  cafe  flood  over  till  Eajltr  term  fol- 
lowing, when  the  Court,  without  hearing  any  argument,  made  the  rule 
ahfolute  for  a  new  trial  j  Lord  Ellenborvugb  C.  J.  faying  that  it  was  not 
'    fit  that  fuch  a  qurftion  would  be  decided  upon  a  nonfuit ;  but  St  would 

he  better  to  put  it  upon  the  record. 
1 
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1      I809. 

M*uby,  Doe,  on  the  Demife  of  Joseph  Topield,  againft 

fA*j  15th* 

Esther  Tofield,  Widow, 

Meml  property  HHHIS  eje&ment  was  brought  by  Jofeph  the  brother  and 

the  defcription  heir  at  law  of  William  Tofield  decca'fed,  againft  Efiher 

cftat^MiMi  his  widow  and  executrix,  to  recover  the  poffeffion  of 

mlnifcft'from  <*rtain  premifes  at  Stewkley  in  the  county  of  Bucks,  and 

the  whole  of  the  Df  certain  freehold  and  copyhold  lands  in  the  common 

inftrument,  as  *  ' 

by  terms  of  di-    ficys  0f  Stewkley  parifli.     At  the  trial  a  verdi£fc  was 

red  reference 

to  that  defcrip-    found  for  the  plaintiff,  lubject  to  the  opinion  of  this 

tion  in  ulterior     ~  ,      -  „  - 

difpofitioos  of  Court  on  the  following  cafe. 

^pmy/that  William  Tofield  in   1 793  purchafed  of  R.  Goldtlxrpe 

?evifw"intcn.  certain  freehold,  leafchold,  and  copyhold  lands  in  Stewk- 

tion.   A  fur-  £*     The  freehold  and  leafchold  were  duly  convened  to 

render  out  of  *  * 

court  to  the  ufe  him  \  and  on  the  10th  of  Oclober  in  the  fame  year,  the 

by  the  furren*  copyhold  lands,  being  copyhold  of  inheritance  and  held 

how'befo^Wt-  of  the  manor  of  Stewkley,  were  furrendered  out  of  court, 

Lhfoiu^void  according  to  the  cuftom  of  the  man'or,  by  R.  Goldtiorp* 

•ndofnoeffca,  mA  Elitabttb  his  wife,  into  the  hands  of  the  lady  of  the 

and  cannot  be  ' 

made  good  by      manor  by  the  hands  of  the  deputy  fieward  to  the  ufe  of 

his  fubfequeot  ' 

admittance*         William  Tofield  in  fee :  and  on  the  14th  of  November  1 793 

they  were  again  furrendered  out  of  court  by  Wrn.  Tofield, 
by  the  hands  of  two  other  cuftomary  tenants  of  the  manor, 
according  to  the  cuftom  thereof,  to  the  ufe  of  his  lad  will. 
Both  thefe  furrenders  were  prefented  at  a  manor  court 
holdenon  the  17th  of  Jung  1795  \  and  at  the  fame  court 
Wm.  Tofield  was  admitted  to  the  premifes  upon  the  fur- 
render  made  by  Goldthorpe  and  his  wife  in  Oclober  1793  \ 
there  not  having  been  any  court  previous  to  this  time  fince 
the  15th  of  June  1791.  Wm.  Tofield  in  1801  purchafed 
of  W*  Griffin  other  freehold  lands  in  Stewkley,  which  were 

duly 
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duly  conveyed  to  him.  In  April  1804  W.  Tofield  <Mc&  1809. 
without  iffue.  being  at  the  time  of  his  death  and  of  rhfe  --— • 
making  of  his  will  hereinafter  mentioned  puff-fled  of  the       Ton*  lb 

again}} 

f.»id  leafehold  premtfes,  and  feifed  of  the  laid  frerh<  Id       Tor  iim* 
and  copyhold  lands  purchafrd  of  Goldthorpe  and  Grijfinf 
and  alio  feifed  in  fee  of  certain  other  tenements  fpecified 
in  his  will,  namely,  of  two  tenements  in  the  occupation  of 
H.  Chandler  and  J.  Coles,,  and  the  houfe  wherein  he  him- 
fcif  dwelt,   with   the  clofes  adjoining.     On    the  2J  of 
January  1804  he  nude  his  will  duly  execute!  and  at* 
tefted,  wherein,  after  giving  pecuniary  lrgu:ies  to  his  bro« 
ih'-rs  Jofephy  Benjamin,  and  John>  and  to  his  filters  Alary 
and  Elizabeth^  he  proceeds  thus:    1  give  and  devife  unto 
my  father  and  mother  IVM'tam  and  Ann  Tofield  two  tene- 
m en ts  now  occupied  by  H*  Chandler  and  */.  Coles \  with 
the  yard,  &c.  for  and  during  ihe  term  of  both  or  either 
of  their  natural  lives ;  and  from  and  after  their  deceafc 
I  give  and  devife  the  faid  prerr.ifes  to  my  executrix  herein 
alfo  n^med.     I  aifo  give  and  bequeath  unto  the  truftees 
of  the  M-thodift  chapel  in  Sleiukley  30/.  &c.     I  give  unto 
my  wife  EJlher  Tofield  all  my  jtock  of  cattle,  corn,  hays, 
and  grain,  uVep,  hogs,  and  cattle  of  all  kinds,  houfehold 
goods    and   furniiure,    re^dy    money,    and   fecurities   of 
money,  rights,  credits,  and  pcrfinal  eftates  whatfoever  and 
wherefoever,  fu'">je&  neverthelefs  to   the  above  legacies, 
to  hold  to  the  f lid  Eflber  Tofield  for  and  during  the  term 
of  her  nitural  life,  provided  (he  keep  (ingle  ;  but  and  if 
flie  marry,  (he  (lull  receive  no  profits  or  benefits  from 
my  eftates  whatfoever,  but  at  the  time  of  her  marriage 
(hall  refign  up  all  my  perfonal  eftites  to  the  after- men- 
tioned  legatees  in   manner  following;  firft,  I  give  and 
bequeath  unto  my  brother  John  Tofield  the  houfe  and 
premifes  wherein  1  now  dwell,  with  the  clofes  adjoining, 

&  4  aad 
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i8op.       and  jji  the  appurtenances  thereunto  belonging,  with  the 
.  tenements,  to  hold  to  him  my  faid  brother  John  Tofiela\ 

TontLD  his  heirs  and  affigns  for  ever :  and  the  remaining  of  my 
Torino,  perfonal  t&ates  I  give  and  bequeath  to  my  brother  Jofepb 
Tofield,  my  fitter  Elizabeth  Rotlidge,  and  my  fitter  Mary 
Capel%  (hare  and  (hare  alike,  to  hold  to  them  their  heirs 
and  affigns  for  ever.  But  and  if  the  faid  Eflher  Tofield 
(hall  remain  (ingle  or  unmarried,  I  hereby  declare  that 
(he  (hall  pofiefs  all  my  abovementioned  eftates  for  and  during 
the  term  of  her  natural  life,  and  at  her  deccafe  I  give  dc- 
vife  and  bequeath  my  perfonal  eftates  as  above  mentioned  \ 
that  is,  to  John  Tcfield  my  brother  the  houfe  and  pre- 
mifes  wherein  I  now  dwell,  with  the  appurtenances 
thereunto  belonging,  to  hold  to  him  his  heirs  and  afligns 
for  ever;  and  the  remaining  of  my  perfonal  eftates  I  give 
and  bequeath  to  my  brothers  Jofeph  and  Benjamin,  and 
my  fitters  Elizabeth  and  Mary  equally  (hare  and  (hare, 
to  hold  to  them  their  heirs  and  affigns  for  ever.  Laftly, 
I  do  appoint  my  faid  wife  fole  executrix,  &c. 
1  The  queftion  for  the  opinion  of  the  Court  was,  whether 
the  lcflbr  of  the  plaintiff,  as  heir  at  law  of  the  teftator, 
were  entitled  to  recover  the  freehold  and  copyhold  ettates 
of  which  the  faid  teftator  died  feifed,  or  any  and  what 
part  thereof* 

This  cafe  was  argued  on  a  former  day  by  Pecbwell  for 
the  plaintiff,  and  Beft  for  die  defendant ;  when  two  quef- 
tions  were  made ;  ift,  whether  the  widow  took  for  life  the 
refidue  of  the  teftator's  real  property,  not  before  fpecifi- 
cally  devifed,  under  the  defcription  oi  perfonal  eftates.  And 
if  (he  did ;  2dly,  whether  the  copyhold  would  pafs  to 
which  the  teftator  had  not  been  admitted  at  the  time  of 
his  furrender  to  the  ufe  of  his  will.  The  laft  point,,  with 

the 
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the  arguments  bearing  on  it,  was  fo  fully  difcuffed  by  the        1809. 
Court  in  delivering  the  judgment,  that  it  is  unneceffary       ~~~ " 
to  recapitulate  the  arguments  urged  at  the  bar.    Upon      To*ul» 
the  firft  point,  it  was  urged  by  the  plaintiff's  counfel  that       •$3r«i». 
no  cafe  had  gone  fo  far  as  to  give  efieft  to  a  devife  of 
realty  againft  the  heir  at  law,  whei e  the  teftator  had  ufed 
the  word  ptrfenol,  importing  in  legal  fenfe  and  common 
underftanding  the  very  reverfe  of  real  eftate :  although 
he  admitted  that  if  fuch  a  conftru£Hon  could  be  put  on 
the  word,  it  might  be  colle£)ed  from  the  reft  of  the  will 
that  the  teftator  had  ufed  it  in  that  fenfe.     But  Lord 
Ellenborougb  C.  J.  faid,  that  if  it  diftin&ly  appeared,  as 
it  did  in  this  cafe,,  that  the  teftator  meant  to  pafs  his  real 
property  under  that  description,  the  Court  muft  pro* 
nounce  their  opinion  that  it  did  pafs  according  to  fuch 
manifeft  intention.     And  the  reft  of  the  Court  being' 
0  clearly  of  the  fame  opinion,  no  further  argument  was  had 
on  this  point.     But  the  Court  took  time  to  confider  of 
their  judgment  on  the  other  point.     And  now 

Lord  Ellenborough  C.  J.  delivered  judgment.  This 
eje&mcnt  was  brought  for  certain  freehold  and  copyhold 
lands,  which  the  leffor  of  the  plaintiff  claimed  as 
heir  at  law  to  William  Tofieldj  and  the  defendant  claim- 
ed as  his  devifee.  As  to  the  freehold  lands,  the  Court 
has  had  no  doubt :  the  only  qtteftion  as  to  them  was, 
whether  they  paffed  under  the  words  "  all  my  ptrfonal > 
eftates  "  and  it  being  clear  beyond  all  poflibility  of  doubt 
upon  the  face  of  the  will,  that  the  teftator  meant  by 
thefe  words  (not  what  is  ordinarily  underftood  by  them, 
but)  fuch  real  property  over  which  he  had  an  abfolute 
perfonal  power  of  difpofition  and  control,  we  have  no 

1  heGtation 
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1809.  heGtation  in  faying  that  the  freehold  paffed  by  this  de- 
~  fcription. 

Torino  With  regard  to  the  copyholds,  the  fa  As  were  thefe. 

Tori&w>.  They  were  furrendcrcd  out  of  court  into  the  hands  of 
the  deputy  fteward  to  the  teftator's  ufe  on  the  10th  of 
O&obtr  1793,  and  before  that  furrender  was  prefented, 
and  before  the  teftator  was  admitted  upon  it,  to  wit,  on 
the  14th  of  November  17931  l^c  *eftator  furrendered  the 
fame  into  the  hands  of  two  cuftomary  tenants  to  the  ufe 
of  his  will.  On  the  17th  of  June  17951  anc*  not  before, 
thefe  furrenders  were  prefented  at  a  court  holden  for 
the  manor,  and  the  teftator  was  then  admitted.  The 
queftion  therefore  is,  whether  the  furrenderee  of  a  copy* 
hold  can  himfelf  furrender  to  the  life  of  his  will  before 
the  furrender  for  his  ufe  is  prefented,  and  before  he'  is 
admitted :  and  if  he  do,  whether  his  admittance  after- 
wards will  make  that  furrender  to  the  ufe  of  his  will  va- 
lid ?  Until  admittance  the  furrenderor  is  the  only  per* 
fon  to  whom  the  lord  can  look  as  his  tenant,  and  he  is 
the  perfon  to  difcharge  all  the  fervices.  The  furrender 
*  fo  far  binds  the  land,  that  the  furrenderor  cannot  fur- 
render to  any  other  perfon ;  but  the  whole  legal  eftate 
remains  in  the  furrenderor :  he  has  a  right  to  retain  the 
poflTeflion  .(fubjrft  however  to  account  for  the  mefne 
profits  if  the  furrenderee  be  afterwards  admitted.  2  Wilf. 
15.);  and  if  he  die,  the  eftate  devolves  upon  his  heir.  Co. 
Cop.  f.  39.  and  7  Eaft,  8.  The  furrenderee  has  no  le- 
gal right  to  enter ;  and  if  he  do,  the  furrenderor  may 
bring  trefpafs  againft  him ;  the  furrenderee  cannot  fop* 
port  an  ejeltment,  unlefs  he  procure  an  admittance  be- 
fore trial ;  and  if  he  commit  a  capital  offence,  the  copy- 
hold is  not  forfeited,    a  Wilf  13.    Rot  d.  Jeferiet  v. 

Hicks, 
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J&ix*  In  all  the fe  refpe&s  a  furrenderee  differs  from 
an  heir :  for  the  heir  is  tenant  before  admittance  ;  he  is 
entitled  to  the  pofieflion;  he  may  fupport  trefpafs  or  Tonsc.» 
cje&ment ;  and  he  may  furrender,  or  forfeit.  The  point  T©r7«£». 
whether  a  furrenderee  can  furrender  to  a  ftranger  before 
admittance  is  diftin£Uy  put  by  Lord  Coke  in  his  Cop. 
f>  39.  His  words  are,  "  if  he  furrender  to  the  ufe 
of  another,  the  furrender  is  merely  void,  and  by  no 
matter  ex  poft  faflo  can  be  confirmed."  And  he  gives 
the  reafon ;  "  for  though  the  fir  ft  furrender  be  axecuted 
**  (i.  e.  .by  admittance)  before  the  fecond  ;  fo  that  at  the 
"  time  of  the  admittance  of  him  to  whofe  ufe  the  fecond 
?'  furrender  was  made,  his  furrenderor  hath  a  fufficient 
*«  imereft  as  abfolute  owner;  yet  becaufe  at  the  time  of 
c*  the  furrender  he  had  but  a  poflibiltty  of  an  intereft, 
"  therefore  the  fubfequent  admittance  cannot  make  this 
f<  aft  good,  which  was  void  ab  initio."  This  paflage  is 
adopted  by  Mr.  Juftice  Black/lone  in  the  2d  vol.  of  his 
Comm.  3681  and  it  is  confirmed  by  other  authorities.  la 
JVil/on  v.  Weddall>  M.  6  Joe.  1.  Teh.  144.  mentioned  alfo 
in  Co,  Lift.  60.  0.  n.  2.  by  the  name  of  Wifon  v.  Woodfail% ' 
it  was  adjudged  that  if  a  furrenderee  furrendered,  and 
died  without  .admittance,  though  his  furrenderee  were 
afterwards  admitted,  fuch  furrenderee  had  no  title  againft 
the  heir  of  the  furrenderor.  The  cafe  there  was  this : 
A  copyhold  was  furrendered  to  the  ufe  of  Leonard  in  fee, 
and  he  furrendered  to  the  ufe  of  Margery  lor  life :  Mar- 
gery was  admitted,  but  Leonard  never  was*  The  firft 
jurreaderor's  heir  brought  eje&ment;  and  on  fpecial 
verdift  it  was  adjudged,  that  a  furrender  of  a  copyhold  to 
J.  &  is  not  of  effea  till  J.  S.  is  admitted :  and  if  J.  S.9 
before  admittance,  furrender  to  a  ftranger  who  is  admit- 
fed,  {that  if  nothing  worth  to  the  ftranger  $  for  J.  S.  him- 

felf 
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1 809.  felf  had  nothing,  and  fo  could  paf*  nothing ;  and  the 

""" —  admittance  of  the  grantee  (hall  not  be  taken  by  implica- 

TorinD  tion  the  admittance  of  himfclf,  (riz.  the  grantor.)    But 


TorxiL».  &  was  held  that  the  right  and  pofieffion  ftill  remained  in 
him  who  firft  Surrendered,  and  defcended  to  his  heirs* 
And  a  difference  was  taken  between  a  furrenderee,  and 
an  heir  to  whom  a  copyhold  defcends,  who  may  furrender 
before  admittance9  becaufe  in  by  courfe  of  law ;  for  the 
euftom  cafts  the  poflcffion  upon  him  from  his  aneeftor: 
but  a  furrenderee  has  Nothing  before  admittance; 
becaufe  he  is  a  purchafer ;  and  till  admittance  he  is  not 
a  cuftomary  tenant ;  fo  that  he  can  transfer  nothing  to 
any  other;  This  was  adjudged  in  Dixift  cafe,  24  Efiz. 
In  Raiviinfm  r.  Green%  M.  14  Jac.  1.  Poph,  127.  a 
copyholder  furrendered  out  of  court,  and  the  furrender 
was  prefented  at  the  next  court;  the  furrenderee  furren- 
dered- before  admittance ;  and  one  queftion  was,  whe- 
ther he  could  ?  Hwghton  J.  held  that  he  could  not:  and 
he  faid  that  the  entry  of  the  furrenderee  Vould  not  make 
an  admittance,  becaufe  it  is  the  fole  aft  of  the  fteward  : 
and  Dodderidge  J.  agreed.  It  appears  indeed  by  3  Buljlr. 
237 — 240.,  where  there  is  a  fuller  report  of  this  cafe, 
that  it  ended  in  a  compromise ;  fo  that  this  at  the  moft 
is  the  opinion  of  the  two  judges  only,*  and  not  a  decifion* 
There  is  however  an  able  argument  to  (hew  that  the  fur- 
*  render  was  void  in  Bridgm.  81.  Againft  thefe  autho** 
rities  I  find  nothing  which  bears  upon  the  point,  except 
a  paflage  in  r  Roll.  Abr.  505.  X.  pL  1.  6  Fin.  82*  and 
a  note  in  Co.  Lift.  60.  a.  n.  2.  The  paflage  in  Rdh  is 
to  this  effefl:  Surrenderee  furrenders  in  court  before 
admittance :  this- (hall  enure  as  an  admittance  on  the  firft 
furrender,  and  afterwards  as  a  fecond  furrender  ;for  by 
tht  acceptance  of  the  furrender  he  is  admitted  to  be 
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tenant*     Dubitatur.  B.  R.  38.  &  39  Eliz.  in  Keeping  v.         1809. 
Banning,  Pafcb.  B.  22.  41  Eiiz.  in  Calcbin's  cafe.    In        — 

Doc  dcoi* 

Keeping  v.  Banning,  however,  it  appears  from  Cro.  EL      Ton  eld 
504.  (reported  by  the  name  of  Gypben  v.  Banney)  that      Tqfxm.». 
the  firft  fprrenderee  was  a  remainderman ;   and  the  - 
tenant  for  life,  on  whofe  eftate  his  remainder  depended, 
was  admitted:  and  the  Court  proceeded  on  the  ground 
that  the  admittance  of  the  tenant  for  life  was  the  admit- 
tance of  the  remainderman ;  fo  that  the  firft  furrenderee 
was  in  that  cafe  confidered  as  admitted*     And  Colchin  r. 
Colchin,  as  appears  by  Cro.  Eliz.  662.  was  the  cafe  of  an 
heir  who  furrendered  before  admittance,  not  of  %furren- 
deree;  and  all  the  authorities  agree  than  an  heir  is  in  be- 
fore admittance,  and  may  furrender.    The  note  in  Co* 
LiU.  firft  notices  Dixie's  cafe,  and   Wilfin  v.  Weddall 
(there    called    WUfon  v.    Windfall)    in    thefe    terms:  * 
"  A.  furrenders  to  the  ufe  of  B.,  who  before    ad* 
u  mittance   furrenders  to  the  ufe  of  C.f    and  C.   is 
"  admitted ;    ruled    that   C.    takes  nothing  \    for    B. 
"  who  furrenders  has   not  any  intereft   (o   furrender 
f*  till  admittance/'     And  then  it  proceeds;  "  But  yet 
"  it  hath  been  ruled  good ;  for  the  admittance  of  C.  (hall 
"  be  implied  to  be  an  admittance  of  B.  firft,  and  fo  there 
«  fitall .  be  priority.     M.  24  Car.  B.  R.  Balder  v.  Den- 
ham.    P.  41.    Ehz,   C.  B.    Colchin  v.  Colchin.    Vide  ST. 
15  Jac.  Bm  U.2.  Pop.  5."    It  has  already  been  noticed, 
that  Colchin  v.  Colchin  was  the  cafe  of  an  heir ;  fo  that 
the  point  could  not  have  been  ruled  there.     Baker  v.    - 
Denham  is  ftated  in  the  fupplement  to  Lord  Coke's  Copy* 
bolder^  f.  4.;  and  from  that  ftatement  it  is  obvious  that 
the  point  fuppofed  in  the  note  in  Co.  Litt.9  if  it  arofe  at; 
all,  was  ruled  the  other  way.    This  is  the  ftatement ; 
"  The  cuftom  of  a  manor  was,  that  a  copyholder  might 

u  furrender 
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1809,        "  furrender  his  copyhold  oat  of  court  to  the  afe  of  amy* 
■  «.« thcr ;  the  party,  to  whofe  ufe  it  was,  to  be  admitted  at 

Tofikid  "  the  next  court :  fuch  a  furrender  was  made;  but  before 
TorxtL*.  "  ^c  ncxt  court  ceftui  que  ufe  died,  and  fo  was  not  ad- 
M  mitted.  It  was  refolded  in  this  cafe  that  he  was  not  a 
M  copyholder  within  the  coftom :  for  by  the  furrende* 
••  before  admittance  the  furrendcree  hath  no  poflefiion* 
•«  and  the  heir  (viz.  of  the  farrenderor)  is  in  by  defcent, 
"  and  holds  by  the  copy  of  his  anceftor  ;  and  (b  the 
u  ceftui  que  ufe  is  not  a  perfe&  or  complete  copyholder* 
u  The  furrender  is  but  quafi  inchoatum  till  the  furren* 
«  deree  be  admitted  to  the  copyhold."  It  is  not  irapof- 
fible  upon  this  ftatement,  that  a  furrenderee  might  hare 
furrendered  out  of  court  before  admittance;  and  the 
queftion  might  be,  whether  fuch  furrender  were  within 
*  this  cuftom.  But  as  it  was  rcfolved  that  he  was  not 
capable  of  furrendering,  it  could  not  have  been  ruled 
that  his  furrender  was  good.  The  reference  in  the  note: 
to  2  Poph.  5.  evidently  applies  to  Rawlinfin  v.  Green,  al- 
ready cited,  which  is  the  5th  cafe  in  the  2d  part  of  Pop* 
tarn's  Reports.  The  authorities  therefore  of  C*.  Cop. 
f  39.  Telv.  144.  and  Poph.  127.  are  not  to  be  confider- 
ed  as  impeached  by  the  paffage  in  Roll  Mr.  or  the  note 
in  Co.  Lift,  s  but  we  may  ftill  conclude  that  a  furren- 
deree is  incapable  of  furrendering  to  the  ufe  of  a  ftranger 
before  admittance,  and  that  no  fubfequent  admittance 
will  make  his  furrender  valid.  It  was  argued,  however, 
that  though  a  furrenderee  might  be  incapable  of  furren- 
dering before  admittance  to  the  ufe  of  a  ftranger,  it  did 
not  follow  that  he  could  not  furrender  to  the  ufe  of  hit 
own  will.  But  no  authority  was  addueed  for  fuch  a  dif- 
tin&ion,  and  there  feems  no  foundation  for  it  upon 
principle.    The  reafons  why  he  cannot  furrender  to  the 

30  ufe 


in  the  Forty-ninth  Year  of  GEORGE  HI.  m$f 

ufe  of  a  ftranger  are,  that  he  is  not  tenant  to  the  lord,  1809* 

and  has  no  legal  intereft;  and  thofe  reafons  apply  equally  — 

again  It  his   making   any  furrender.      This  diftin&ion  Tofieli 

therefore  feems  untenable.    In  conGdering  this  cafe  the  TofTst.** 
point  occurred,  whether,  as  neither  furrender  was  pre* 
fented  till  the  day  of  admittance,  each  furrender  might 

not  be  confidered  as  of  the  fame  date  with  the  admit* 

» 

tance;  and  then,  ut  res  magis  valeret,  the  admittance 
might  be  taken  to  hare  preceded  the  furrender  to  the 
ufe  of  the  will.  But  as  it  is  cftabhfhed  that  the  prefer- 
ment- is  to  be  made,  though  furrenderor,  furrenderee, 
and  the  other  perfons  who  took  it,  all  die  before  the 
next  court ;  it  follows  that  the  furrender,  when  prefent- 
ed,  mud  be  treated  as  a  furrender  of  the  day  on  which 
it  was  in  faft  made.  As  to  the  cafe  of  Ben/on  v.  Scott y 
3  Lev.  385,  and  other  cafes  which  might  have  been  cited,  # 
where  the  admittance  has  had  fuch  relation  to  the  fur- 
render as  to  make  the  eftate  pafs  in  the  fame  courfe  of 
defcent,  and  give  the  fame  right  to  dower  and  curtefy, 
&c.  as  if  the  admittance  and  furrender  had  been  con- 
temporaneous ads ;  the  anfwer  feems  to  be,  that  though 
every  aft  of  law  which  would  have  operated  upon  the 
eftate,  had  the  admittance  immediately  followed  the  fur- 
render, (hall  dill  operate  upon  it ;  it  cannot  be  affe&ed 
by  any  aft  of  the  party.  And  this  is  agreeable  to  the 
didinftion  in  Buller  and  Bakers  cafe,  3  Co.  29.  a.  cited 
by  Mr.  Peckivell,  that  relation  in  many  cafes  (hall  help 
afls  of  law  ;  as  in  the  cafe  of  dower t  &c,  but  (hall  never 
help  afts  of  the  parties  ;  that  is  to  fay,  to  make  the  void 
ads  of  the  parties  good  by  relation  or  fiftion  of  law.  For 
thefe  reafons  it  appears  to  us  that  the  furrender  out  of 
court,  made  by  William  Tofield  on  the  14th  November 
1 793,  to  the  ufe  of  his  will,  could  not  operate,  fo  as  to 

enable 
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1809,        enable  him  to  pafs  the  copyhold  tenements  by  his  fubfe- 

"     7"        qucnt  furrender *  he  not  being  at  the  time  of  fuch  fur- 
Dot  denu  ° 

ToniLo      render  admitted  tenant.     And  although  he  was  after- 

ToriiLD.      wards  admitted  on  the  firft  furrender  made  to  him,  fuch 

admittance  could  not  operate  by  relation,  fo  as  to  render 

^  valid  the  furrender  to  the  ufe  of  his  will.    The  confe- 

quence  is  that  the  copyholds  are  undifpofed  of,  and  the 

plaintiff  as  heir  at  law  is  entitled.    The  poftea  mult 

therefore  be  delivered  to  the  plaintiff,  with  liberty  for 

him  to  enter  up  judgment  for  the  copyhold  premifes 
only. 


jw*r,  Crosby  and  Another,  Affignees  of  Boucher,  a 

ktsj  15th.  "*    . 

Bankrupt,  againjl  Crouch. 

Where  the  aa  of  TN  trover  for  printed  books  and  ftationary,  alleged  to 

by  'a  trader,  to  have  been  the  property  of  Boucher  before  his  bank- 

Jendant,  who  ruptcy,  and  afterwards  to  have  belonged  to  the  plaintiffs, 

TtouTc^for"  a8  *"s  »ffigoccs  under  a  commiflion  of  bankrupt  iffued 

him  payable  at  aeainft  him.  the  qucftion  was.  whether  the  goods  had 

a  future  day,  *  ^  ° 

was  dearly  not  come  to  the  poffefiiOn  of  the  defendant  before  the  bank- 
trader's  part,  ruptcy  of  Boucher  by  his  voluntary  and  undue  preference 
mfequence  of  °^  ^c  defendant,  in  f'aud  of  the  bankrupt  laws,  or  by  the 
IheScUm1  dttC  diligcncc  of  thc  defendant  himfclf  feeking  his  own 
(evidenced  by  fecurity  or  indemnity.  It  appeared  in  evidence  at  the 
giving  fuch  fc-  trial  before  Lord  Ellenborough  C.  J.  that  Boucher  at  the 

curity  originat- 
ing with  him)     time  of  his  bankruptcy  in  March  1 808,  and  for  about 

to^ondder*™  I 8  months  before,  was  a  bookfeller  and  ftationer,  having 
n^ehadhi«      ^°tn  ^or^  l^at  a  pawnbroker,  in  which  laftmentiooed 

bankruptcy  in 

contemplation  at  the  time.  Nor  will  the  tranfafiion,  being  booi  fide  and  not  colourable,  be 
impeached  by  the  fecrecy  with  which  the  delivery  was  made  by  ihe  trader,  in  order  to  fate 
his  own  credit  in  the  view  of  the  world* 

bufinefs 
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btifinefs  he  had  made. a  compofitipn  with  his  creditors,  of        *$0p» 
whom  the  defendant  a  pawnbroker  was  one,  for  5/..  in  - 

the  pound.  The  nature  of  the  dealings  between  them  i**? 
fince  that  period  was  dtfclofed  in  the  defendant's  exami* 
nation  taken  on  the.  30th  of  April  1808  before  the  com* 
miffioners  opon  Bencher's  bankruptcy ;  in  which  it.  was 
ftated,  that  about  a  year  and  a  half  or  two  years  before* 
the  defendant  was  applied  to  by  tfic  bankrupt  to  indorfc 
a  bill  for  125/.,  drawn  by  the  bankrupt  on  one  Jones9  a 
baker ;  which  bill  was  given  for  the  pnrpofe  pf  fettling  * 
composition  made  by  the  bankrupt  with  hip  freditpr* 
about  that  time,  when  he  was  a  pawnbroker.    That  bill 

became  due  in  November  1807,  an<*  wa5  ^^  ty  *  **r# 
Williams  for  the  truftees  who  were  to  jratfe  money  to  pay 
the  compofition.  That  4  or  5  months  after  the  defendant** 
indorfement  of  that  bill  the  bankrupt  brought  at  different 
times  fmall  quantities  of  books  and  paper  to  htm  to^difpofe 
of,  in  order  to  raife  money  to  pay  the  bill ;  fome  of 
which  goods  the  defendant  caufed  to  be  fold  at  RiMitt/t 
audion  rooms,  and  others  he  difpofed  of  in  hisowo  Jhop« 
When  the  Jiill  became  due  the  defendant  took  it  up,  by 
giving  his  own  note  at  a  month  for  part  (fince  paid)  and 
the  remainder  in  cafli ;  having  at  that  time  70/.  in  hand, 
the  produce  of  part  of  the  ft  id  goods,  arid  alio  remaining 
goods  to  nearly  the  amount  of  the  bill.  The  bankrupt 
afterwards  brought  other  goods  to  the.  defendant,  which 
when  fold  overpaid  him  his  advance  on  the  bill,  and  he 
returned  the  difference,  about  7/.,  to  the  bankrupt.  TJra* 
in  September  1 807  the  bankrupt  applied  to  the  defendant 
to  difcount  three  bills  for  him  of  50/.  each;  two  of  them 
drawn  by  the  bankrupt  on  the  (aid  Jones  *  the  other  .upon, 
ooe  Toung;  all  of  which  the  defendant  cafhed  before  tho 
bill  for  125/.  became  due:  hut  immediately  tftcr  that 
Vot.Xt.  »S  bill 


CftOVCK. 


*jS  CASES  ik  EASTER  TERM 

1809*  hill  wit  dUhonoured  by  Jones  the  acceptor  the  defend-* 
— —  ant,  being  alarmed  left  the  three  50/.  bilk  (honld  not  be 
*gM»fi  paid,  applied  to  the  bankrupt  to  know  whether  they 
were  not  accommodation  bills,  who  informed  him  that 
they  were ;  on  Which  he  required  the  bankrupt  to  put 
feme  fecurity  in  bit  hands  to  anfwer  the  payment  of 
them*  in  cafe  the  acceptors  (hould  not  pay  them  when 
due.  That  in  confequence  of  the  defendant's  applica- 
tion the  bankrupt  at  different  times  between  Naiemher 
1807  and  February  1808  brought  to  him  different  parcels 
ofbooksi  to  the  amount  of  270/.  or  370/.  in  value,  as 
ftated  by  the  bankrupt,  and  which  books  were  depofited 
with  the  defendant,  for  the  purpofe  of  being  fold  by  Lira 
in  cafe  the  three  50/.  bills  fliould  not  be  paid  by  the  ac- 
ceptors, is  order  to  reimburfc  him  the  amount ;  and  thofe 
bills  were  dill  held  by  the  defendant.  And  the  defend- 
ant negatived  in  his  examination  that  the  books  were 
pledged  with  him  in  the  way  of  his  bufinefs  as  a  pawn- 
broker, or  for  fafe  cuftody,  or  for  any  other  purpofe  than 
to  cover  the  bills,  as  before  ftated.  And  he  alfo  ftated, 
that  the  books  were  brought  to  him  in  coaches,  and  gene- 
rally in  the  evening  after  dark  j  that  Boucher  always  came 
with  them  himfelf ;  that  there  might  have  been  one  or 
two  parcels  eome  in  the  day-time.  The  defendant  fur- 
ther ftated  that  he  had  known  Boucher  about  two  yeart 
and  a  half :  that  he  knew  him  when  he  failed  in  the 
bufinefs  of  a  pawnbroker,  and  paid  his  creditors  a  com- 
pofition  of  5/.  in  the  pound:  that  he  himfelf  was  then 
a  creditor  of  his  for  18/.  and  received  the  competition  : 
and  that  he  never  knew  that  Boucher  had  realized  any 
capital  after  his  failure,  or  that  he  poflcfled  any  money  to 
enable  him  to  enter  into  the  bufinefs  of  a  bookfeller. 
Lord  EUcnborougb  C.  J.,  being'  of  opinion  upoi»  this  cvi- 

1  dence* 
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dence,  that  the  feCurity  having  been  required  of  the       1809. 
bankrupt  by  the  defendant,  and  not  offered  voluntarily  by       - 
him,  negatived  the  undue  preference,  would  have  left        *g*M 
the  cafe  to  the  jury  with  that  inftru&ion  5  whereupon  the 
plaintiff's  counfei  fubmitted  to  a  donfuit,  in  order  to  take 
the  bptnion  of  the  Court,  whether  affuming  fuch  to  have 
been  the1  dire&ibn  of  the  Lord  Chief  Juftice  to  the  jury* 
it  was  warranted  by  the  evidences     A  rule  nifi  was  ac* 
Cordingly  obtained  for  fetting  afide  the  nonfuit }  which 
was  fnpported  by  Tie  Attorney-General %   Garrow,  and 
Lawn,  and  oppofed  by  Park  and  Murryat;  each  of  whom 
argued  upon  their  refpe&ive  views  of  the  fa&s.    After 
which  the  cafe  ftood  over  fome  days  for  confidcratioo : 
when 

Lord  Ellenborough  C.  J.  delivered  the  judgment  of 
the  court.— ThU  was  an  a&ion  of  trover  brought  by  the 
affignees  to  recover  the  value  of  a  quantity  of  books  re- 
ceived by  the  defendant  from  the  bankrupt,  and  which 
had  been  privately  conveyed  from,  the  bankrupt's  (hop  in 

a  hackney  coach  after  duflc  at  feveral  times  between  Ofto- 
her  and  February,  and  delivered  by  him  ro  the  defendant. 
Mo  a&  of  bankruptcy  was  committed  till  the  March  fol- 
lowing. The  commiffion  was  in  May  following*  The 
goods  were  delivered  on  the  defendant's  requiring  to 
have  fome  fecurity  again  ft  three  running  bills  which  he 
had  discounted  for  the  bankrupt,  and  of  the  payment  of 
which  the  defendant  had  become  apprebenGve,  on  un- 
derftanding  they  were  accommodation  bills.  The  de- 
fendant's examination  before  the  commiflioncrs  of  bank- 
rupt was  read  on  the  part  of  the  plaintiff,  in  which  the 
defendant  depofed,  "  that  the  books  in  que  (lion  were 
«  depofited  with  the  deponent  for  the  purpofe  of  being 

S  a  «  fold 
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*t09«  *  fold  by  him!  in  cafe  the  3  bills  for  50/.  each  (bonU 
mmmmm  «  not  "be  paid  by  the  acceptors  thereof,  to  reimbvrfc  hiaa 
agamfi  "  the  amount  thereof."  The  bankrupt  had  before  fotit 
fied  the  defendant  the  amount  of  a  bill  of  exchange 
which  he,  as  indorfoe,  had  taken  up  for  the  bankrupt,  as 
drawer,  by  the  fate  of  books  and  paper  delivered  to  him 
by  the  bankrupt,  part  of  which  the  defendant  had  fold 
in  his  own  (hop  as  a  pawnbroker,  and  part  at  another 
perfon's  ao&ion-room.  The  fair  refok  of  the  whole 
evidence  was,  that  the  4efendant  had  reafon  to  believe 
that  Boucher  was  in  bad  ctrcumftance*,  and  that  fo  be- 
lieving, and  having  incurred  the  rifle  of  becoming  an  in* 
riorfer  of  thefe  three  brtts  which  the  bankrupt  Btucher 
was  liable  to  pay,  he  required,  and,  on  his  requisition, 
obtained  from  the  bankrupt,  fecurity  againft  thofe  bills 
by  a  depofit  of  goods  by  the  bankrupt,  to  be  fold  if  the 
acceptors  did  not  pay  thofe  bilk.  The  circttmftance  of 
the  debt  fecured  no(  being  demandable,  and  capable  of 
being  enforced  at  the  time,  makes  no  difference  \  as  was 
held  in  the  cafe  of  Thompfin  v.  Freeman ,  1  Term.  Rep.  1 55, 
and  in  Hart/born  v.  8/edden,  a  Bof.  &  Put.  584,  decided 
as  to  that  point  on  the  authority  of  Thompfon  v.  Freeman. 
The  queftion  therefore  is,  whether,  upon  the  fads  thus 
dated,  the  delivery  of  the  goods  in  difpute  were  an  aft 
of  voluntary  preference  on  the  part  of  the  bankrupt  in 
contemplation  of  bankruptcy  i  Two  things  are  necet 
iary  to  concur  in  order  to  avoid  the  delivery  of  the  £oods; 
namely,  the  purpofe  of  voluntary  preference  in  refped 
to  fuch  delivery,  and  the  contemplation  of  bankruptcy  at 
the  time  when  th%  goods  were  delivered.  In  confidcr- 
ing  whether  the  a&  in  queftion  were  in  this  fenfe  pro- 
perly voluntary,  it  is  material  to  fee  from  which  party  the 
propofition  of  making  the  depofit  originated,  whether 

S  from 
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from  the  bankrupt  or  from  the  defendant.    It  certainly        1809* 
proceeded  wholly  from  the  defendant :  he  it  ftated  to  -' 

w  '  Cl»l|T 

have  required  the  aft  to  be  done.    It  is  therefore,  upon        4g*utf 

Caw  69. 
any  fair  interpretation  of  the  words,  not  referable  to  any 

fuppoGtion  of  favour  and  preference  exercifed  on  the 
part  of  the  bankrupt,  bat  to  urgency  and  importunity 
applied  on  the  part  of  the  perfon  obtaining  the  depofitt 
and  it  has  not  been  faggefted  that  fuch  requifition  and 
urgency  were  colourable.   This  diftin&ion  between  pay- 
ments and  deliveries  by  the  bankrupt  which  are  voluntary* 
and  thofe  which  are  not  fo,  with  reference  to  this  head 
of  bankrupt  law,  was  fo  fully  confidcred  and  difcufled  by 
Lord  Alvanltj  and  the  other  judges  of  the  court  of  Com* 
Dion  Pleas  in  Hartjborn  v.  Skdien,  2  Bof.  &  Pul.  583, 
that  it  is  enough  upon  the  prefent  occafion  to  refer  to 
the  arguments  of  thofe  judges  upon  this  point.     It  is 
there  laid  down  to  J>e  immaterial  whether  the  debtor  had 
or  had  not  an  aft  of  bankruptcy  in  contemplation  at  th* 
time,  if  the  creditor  preflcd  for  payment  or  fecurity,  and 
thereby  obtained  fuch  payment  or  fecurky.     As  there 
was  no  doubt,  at  the  trial,  of  the  fad  of  urgency  for  the 
fecarity ;  fuch  faft  appearing  upoo  the  face  of  the  de* 
feridam's   depoGtion  read  in  evidence  by  the  plaintiff; 
what  fa£t  was  there  to  be  left  to  the  jury;  unlefs  indeed 
it  were  contended  that  fuch  urgency  was  colourable  ; 
but  no  fuch  point  was  made  at  the  trial.    The  receiving 
of  goods,  removed  under  the  circumftances  of  fecrecy  al- 
ready dated,  has  been  treated  in  argument  as  fraudulent: 
but  if  th'e  creditor  were  entitled  to  demand,  and,  de- 
manding, to  receive  a  fecurity  in  goods  for  a  running 
debt,  I  want  to  know  upon  what  principle  he  was  oblig- 
ed to  infift  upon  the  tranfaftion  being  conducted  by  his 
debtor  with  any  particular  circumftances  of  publicity, 

£3  and 
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t  1809  and  which  might  be  in  other  refpedtf  injurious  to  tbf 
general  credit  of  fuch  debtor*  The  defendant  had  no  inr 
teieft  to  keep  up  his  credit,  as  he  owed  him  no  other 
debt.  If  his  debtor  made  the  payment  or  gave  the  fecu- 
rity cxa£ked  from  him,  furely  it  was  allowable  to  the 
creditor  to  leave  the  time  and  manner  of  doing  fo  to  the 
debtor's  own  convenience  and  difcretion,  as  feema  to 
have  been  done  in  this  cafe.  If  fuch  a  bona  fide  urgency 
for  the  fecurity,  as  muft  be  taken  to  have  exifted  in  this 
cafe,  exclude  the  fecurity  from  being  confidered  as  * 
voluntary  one,  it  is  then  unneceflary  to  confidcr  whether 
there  were  evidence  to  have  been  left  to  the  jury  in  re- 
fpe&  to  the  other  point,  viz.  of  a  contemplation  of  bank- 
ruptcy. Though  as  to  that,  it#might  be  perhaps  too 
much  to  hold  that  any  particular  a&  of  bankruptcy,  or 
even  the  event  of  becoming  a  bankrupt  at  all,  was  fpeci- 
fically  in  the  bankrupt's  contemplation  in  StpUmfcr,  and 
the  other  fucccfiive  months,  duripg  which  the  delivery 
was  made,  up  to  February  i  thp  a£L  of  bankruptcy  not 
taking  place  till  late  in  the  March  following*  But  this 
point,  for  the  reafon  already  given,  is  not  material  to  be 
confidered  upon  this  prcfent  occafion. 

Jlule  fKfc targej. 
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Vivian  ngain/l  Blake  and  Others.  jE^k. 

THIS  was  a  queftion  of  cods,  which  was  argued  in  Trefpaft  for 
,      ,   rt  ,«*.         m       .        i  .     .«-         ir^         •       breaking  and 

the  latt  term  by  Moore  for  the  plaintiff,  and  Dampter  entering  the 
for  the  defendants ;  and  was  then  dire&ed  to  (land  over  {j^™  in^T* 
for  confidcr»tion.    A«dnow  SEES 

and  B.    Pleai, 
I.  Not  guiJty. 

Lord  Ellenborough  C.  J.  delivered  the  opinion  of  *  That  the  faid 

rf  free  fisheries 

the  Coart*  were  parcel  of  a 

This  was  a  rule  obtained  in  the  lad  term  on  behalf  of  tour,  &c  Co*m. 
the  plaintiff,  calling  on  the  defendants  to  Hew  caufe  why  ^.J°f  Jjat. 
the  mafter  (hould  not  tax  the  plaintiff  his  cofts,  on  the  Replication,  pre. 

r  *  fcnbingforafrce 

ground  that  a  verdid  was  entered  for  the  plaintiff  on  the  fifliery  in  the  faid 

m  .  .  place  in  right 

firft  plea  of  not  guilty,  with  I/,  damages. "  The  pleadings  of  the  plain- 

in  fubftaoce  were  thefe :  the  declaration  complained  of  a  Rejoinder,  r>k- 

4refpafs  by  the  defendants  in  the  plaintiff's  free  fifliery  ^^S.!^ 

in  the  jcreek,  otherwife  the  river,  inthe  parifli  of  */.  An-  J^h£^ 

thons\  apdalfo  in  jhc  free  fifliery  of  the  plaintiff  in  the  plaintiff  on  the 

^  '  r  gcmraliflTue, 

parifli  of  5/.  Ju/ti  and  alfo  in  his  free  fifliery  in  the  pa-   and  for  the  de- 

.*  i-«  .  «  n   />  ..  lendantonthe 

nines  of  $t.  Anthony  and  Sf.  Juft.  Pleas,  firft,  not  guilty,   preoption,  the 
generally,     ad,  That  .the  faid  free  fiflieries  were  parcel  thewhoiTdc- 
of  a  public  navigable  harbour  or  creek  in  which  the  tide   p^nt^ i«  not 
flowed  and  rcflowed,  where  all  the  king's  fubjefts  had  a  «ntitltd  to  cofts. 
right  to  fifli.     Replication  to  the  fecond  plea,  protefting 
that  the  free  fiflieries  are  not  parcel  of  the  public  harbour, 
replies,  that  the  plaintiff  is  feifed  in  fee  of  the  manor  of 
Bohurr*,  and  prescribes  for  a  free  fifliery  in  the  faid  place 
in  right  of  his  faid  manor.     Rejoinder  takes  iflue  on  the 
prescription.    A  verdift  has  been  entered  on  the  general 
j#tie  for  the  plaintiff,  with  one  (hilling  damages ;   and 
on  the  prescription,  for  the  defendant.    The  queftion  on. 

S4  the 
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Blaki, 


the  verdiSs  on  thcfc  iffues  is,  whether  the  iffue  on  the 
prcfcription,  which  has  been  entered  for  the  defendant, 
do  not  go  to  the  whole  trefprfsj  for  if  it  do,  the  finding 
on  the  whole  record  being  in  favour  of  the  defendants,  the 
plaintiff  cannot  he  entitled  to  cofts.  And  we  are  of  opt* 
ttion  that  the  iffue  found  for  the  defendants  doea  go  to 
the  whole.  Tb6  free  ftfliery  claimed  by  the  plaintiff,  and 
which  by  his  count  he  complains  of  the  defendants9  tar- 
ing broken  and  entered,  is  by  his  replication  confined  to 
a  free  fiftrery  in  the  right  of  his  manor  of  Behurrai  and 
the  verdift  finds  that  he  is  not  entitled  to  any  fueh  free 
fiihery.  It  refembles  the  cafe  put  in  argument  at  the 
bar,  where  to  an  a&ion  of  trefpafs  quare  claufum  fregit 
the  defendant  pleads  not  guilty,  and  liberum  tenementma 
Of  A-,  by  whofe  command  the  defendant  entered.  The 
replication  deduces  a  title  to  the  plaintiff  under  A.\ 
which  derivative  title  is  trfcverfed,  and  found  for  the  de- 
fendant :  in  which  cafe  the  plaintiff  cannot  be  entitled  to 
coils,  becaufe  the  iffue  found  for  the  defendant  goes  to 

the  whole.    The  conference  will  be,  that  the  rule  muft 
be  ^charged, 


m  the  Forty-ninth  Yiar  op  GEORGE  III.  a6; 

1809. 

De  Tastbt  and  Others  againfi  Baring  and  ***** 

0       '  Mq  15th. 

Others* 

T^HE  plaintiffs  declared  that  one  J.  Hodgson,  on  the  A  verdifl  ha *- 
24th  of  November  1806,  at  Lottdon%  according  to  the  the  defendants 
coftom  of  merchantsf  made  his  bill  of  exchange  of  the  remove**™  * 
fame  date  deeded  to  Joza  da  Silva  in  Lijbon,  heing  in  JE^jf  |* 
Portugal  beyond  the  feas,  and  required  him  at  12  months  uP°n  the  difto. 

0  '  .  m     riourofabiU 

date  to  pay  to  the  order  of  the  faid  J.  Hodgson  2220  mil  drawn  from 

767  reis. .   That  Hodgson  on  the  27th  of  February  1807  at  upon  evidence"* 

London  indorfed  the  faid  bill  to  Heinzelman  and  Riciarby,  JJ^Jj  J3' 

who  indorfed  to  the  defendants;  and  the  defendants  on  f,°n  °f  ">"»?«' 

'  when  the  bill 

the  7th  of  Afril  1807  at  London  indorfed  to  the  plaintiffs  became  due,  an* 

by  their  trading  firm  of  Anthony  Mangtn ;  and  the  plain-  blockaded  by  a 

tiffs  on  the  faid  7th  of  April  indorfed  to  Treves  and  Com-  and therewaTitt 

pan j.    That  the  bill  when  due  and  payable  on  the  30th  ^X^Z 

of  November  1807  at  Lj/bon  was  duly  pre  fen  ted  to  Joza  da  L;fi™  *nd  ***- 

'  J  '  r  J  don,  though  bilk 

Silva  for  payment,  who  refufed  fo  to  do,  and  Treves  and  had  in  fomer 

_  r   .  .         .  «    .  r  .  .  few  Stances 

Co*  caufed  it  to  be  protested  for  non-payment ;  and  it  was  been  negotiated 

returned  to  the  plaintiffs  as  indorfers,    and  they  were  through/fa^ 

obliged  to  pay  the  fum  therein  contained,  being  of  the  ^f JSJ[  jjT 

value  of  659/.  fterling,  together  with  exchange  and  re*  gj^  refufed  t# 

exchange,  interefl,  damages,  colts  and  charges,  &c.  of  all  s^ntantw 

*  .  trial,  on  the  pre- 

which  the  defendants  had  notice ;  and  by  reafon  of  the  fumpticn  that 

premifes,  and  according  to  the  ufage  and  cuftom  of  mer-  found  their  ver* 

chants,  they  became  liable  to  pay  to  the  plaintiffs  the  faid  ^  ,"J2 "£hre- 

fum  in  the  faid  bill  or  the  value  thereof,  together  with  the  oxchansc  *•■ 

*        •  »      ©  proved  to  their 

exchange,  re-exchange,  &c.     There  was  another  fet  of  fetisfattion  to 

*  °  *  .  .  have  cxifted  be* 

f points,  oply  charging  that  the  defendants  became  liable  tween  Ufbon 

and  London  at 
(he  timej  the  queftion  having  been  properly  left  to  them  to  allow  damages  in  the  name  of 
re-exchange,  if  the  plaintiff,  who  had  indorfed  the  dishonoured  bill  to  the  holder,  had  either 
paid  or  were  liable  to  pay  re-exchange  j  and  raving  the  queftion  cf  law,  whether  any  cx~ 
chapge  or  re-excfyan&e  couid  be  allowed  between  this  and  an  enemy's  country. 
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1 809*        to  pay  the  exchange,  re-exchange,  &c.  without  charging 
— —        that  the  plaintiffs  had  been  obliged  to  pay  the  fame. 
*l««fi  It  appeared  at  the  trial  before  Lord  EUenborough  C.  J* 

at  Guildhall,  that  the  fa&s  and  dates  of  the  fcveral  tranf- 
a£tions  correfponded  with  thofe  ftated  in  the  firft  connt 
of  the  declaration,  except  that  it  did  not  appear  that  the 
plaintiffs  had  in  fa£fc  paid  any  re-exchange;  It  further 
appeared  that  the  plaintiffs  had  purchafed  the  bill  m 
queftion  of  the  defendants,  and  that  when  it  was  returned 
dishonoured,  the  defendants  had  offered  to  pay  the  princi- 
pal, mtereft,and  all  expences attending  the  difhonour,  ex- 
cept the  claim  for  rt-exchange,  (which  was  the  only  claim 
now  in  queftion  5  the  reft  having  been  paid  into  court ;) 
and  which  claim  they  refitted  on  the  ground,  that  at  the 
time  when  the  bill  became  due  and  was  difiionoured  the 
French  were  in  poffeflion  of  Portugal^  and  entered  Lifbon 
on  the  I  ft  of  December  1807;  which  then  and  for  feme 
time  before  was  a£tually  blockaded  by  a  Britijb  fquadron 
at  the  mouth  of  the  Tagus\  and  that  there  was  not  in  fad 
any  exchange  exifting  at  the  time  between  Portugal  and 
gngland,  even  if  it  could  legally  take  place  while  the  two 
countries  were  in  a  date  of  hoftility.  On  the  other  hand, 
an  inftance  or  two  were  (hewn  of  an  exchange  of  bills 
about  this  time  between  the  two  countries,  through  the 
medium  of  other  bills  on  Hamburgh  or  America.  Lord 
EUenborough  C.  J.  told  the  jury,  that  if  the  plaintiffs  had 
paid  the  re-cxebange,  or  were  in  the  common  courfe  of 
dealing  liable  to  pay  any,  a  verdift  fhould  be  found  for 
them,  referving  the  queftion  of  law,  whether  in  the  rela- 
tive G tuat ion  of  the  two  countries  at  that  period  a  charge 
for  re-exchange  could  legally  be  demanded.  The  jury 
found  a  verdift  for  the  defendants.  On  which  The  At- 
torney-General moved  fcgr  a  new  trial,  affuming  the  verdift 

to 
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to  have  paded,  not  upjpn  the  ground  that  there  was  no  iSog. 
exchange  in  fa&  between  the  two  countries  at  the  time,  — 
the  contrary  of  which  he  confidcrcd  to  hare  been  (hewn         *g*\njt 

V  A   B  V  ttfl  ^B 

in  evidence ;  but  that  the  jury  had  been  led  to  fuppofe,  by 
the  courfe  which  the  caufe  bad  taken,  that  the  plaintiffs 
were  not  entitled  to  the  re-exchange,  without  proving 
that  they  had  in  faQ  paid  it.    This  he  contended  was 
not  neceflary ;  but  it  was  fufficiei\t  to  entitle  the  plaintiffs 
to  recover,  if  they  were  liable  to  pay  the  re-exchange  to 
the  holders  of  the  bill  at  the  time  of  the  dishonour.     And 
then  the  quedion  of  law,   which  had  been   refcrved,    J 
would  arife.     A  rule  niC  having  been  obtained  \  Lord  / 
Ellenborough  C.  J.  now,  on  reporting  the  evidence,  dated 
the  manner  in  which  he  had  left  the  cafe  to  the  jury  ; 
which  he  obferved  was  a  fpecial  jury  confiding  of  many 
eminent  merchants  conyerfant  with   the  fubje£fc,   and 
therefore  he  had  encouraged  them  to  take  an  a£tive  part 
in  the  examination  of  the  witnefles;  which  they  had  done: 
and  they  had  dfawn  their  cooclufion  from  the  whole  evi- 
dence in  favour  of  the  defendants  againft  the  claim  of 
re-exchangc. 

Garrotv  and  Marryat%  againft  the  rule,  faid  that  at 
this  period  there  was  in  faft  no  market  at  Lijbon  for  bills 
on  London  >  and  confrquently  there  could  be  no  re* 
exchange,  the  charge  for  which  confided  of  the  fam 
which  wduld  have  been  paid  in  the  Lijbon  market  for  a 
bill  drawn  there  on  London  of  the  Tame  relative  value  as 
the  dHhonoured  bill,  fuppofing  there  had  been  any  ex- 
change at  that  time  exifting  between  the  two  countries. 
That  in  ej9Fe&  the  fame  purpofe  was  answered  by  the  de- 
fendants having  engaged  to  pay  to  the  plaintiffs  in  Lon* 
fan  the  a£tual  lofs  fnftained  by  them  on  the  bill  in  con* 

fequence 


Baxikc. 
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1809.        fequence  of  its  having  been  difhonbured,  which  was  the 
■  principal  and  intereft  and  the  amount  of  the  charges  of 

*w*ft        protefting  and  returning  the  bill;  and  they  only  refilled 
the  payment  of  an  arbitrary  fum,  which  was  fa  id  by 
fome  perfons  to  be  the  charge  of  tranfmitting  the  money 
from  Lijbon  to  London,  through  the  medium  of  bills  on 
Hamburgh  or  America  or  Paris,  when  all  dired  exchange 
between  Lijbon  and  London  had  then  ceafed.    That  the 
verdifl  of  the  jury  was  founded  upon  the  fa&  that   no 
fuch  exchange  exifted  between  the  two  countries  at  the 
time;  and  that  in  point  of  law  it  could  not  exift,  as  the 
right  to  re-exchange  in  this  cafe  mult  be  founded  upon 
the  right  which  perfons  in  Lijbon  then  had  to  draw  upon 
others  in  London,  and  the  obligation  of  the  fubje&s  re- 
fiding  here  to  pay  fuch  bills?  an  obligation  which  could 
not  exift  during  the  continuance  of  hoftilities  between  the 
two  countries ;  and  if  it  were  illegal  to  do  it  direAly,  it 
mud  be  equally  illegal  to  do  it  indire&ly,  though  the 
difcovery  of  it  might  be  more  difficult  in  the  latter  cafe* 

The  Attorney-General  and  Littledale,  contra,  faid  that 
at  all  times,  and  particularly  in  the  prefent  ftate  of  the 
commercial  world,  it  would  require  grave  confideration 
before  it  was  laid  down  as  a  general  rule,  that  no  bill 
drawn  from  a  foreign  hoflile  country  upon  this  could 
legally  be  paid  here  ?  it  frequently  happened  that  this 
was  the  only  medium  by  which  our  own  merchants 
abroad  were  able  to  remit  their  property  home  out  of  an 
enemy's  country.  A  merchant  in  England  might  be  in- 
debted to  a  foreign  merchant  5  and  a  Britijb  merchant, 
in  a  foreign  country,  invaded  by  the  enemy,  might  make 
ever  property  which  he  had  upon  the  fpot  to  that  fo^ 

*  - 

reigner  in  exchange  for  his  bill  upon  the  Britijb  merchant 

at 
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i/t  home  1  and  in  thefe  and  the  like  cafes  no  aftual  pro-        1809. 
pcrty  is  tranfmitted  from  this  country  to  -the  enemy's       — — 
country ;  for  the  money  is  paid  to  a  fubject  at  home,  and         agmnjk 
the  principal  benefit   of  the  tranfa£tion  centers  here. 
Then  the  nature  of  the  tranfa&ion  which  gives  rife  to 
the  queftion  of  exchange  and  re-exchange  is  this — A 
merchant  in  London  draws  on  his  debtor  in  Lj/bon  a  bill 
in  favour  of  another  for  fo  much  in  the  currency  of  iV- 
tugaly  for  which  he  receives  its  correfponding  value  at  the 
time  in  Engli/b  currency ;  and  that  correfponding  value 
fluctuates  from  time  to  time,  according  to  the  greater  or 
leffer  demand  there  may  be  in  the  London  market  for  bills 
on  Li/ben^  and  the  facility  of  obtaining  them :  the  differ* 
ence  of  that  value  conftitutes  the  rate  of  exchange  on 
Lj/bon.    The  like  circumftances  and  confiderations  take 
place  at  Lj/bon,  and  conftitute  in  like  manner  the  rate  of 
exchange  on  London.     When  the  holder,  therefore,  of  a 
London  bill  drawn  on  Lj/bon  is  refufed  payment  of  it  in 
Lj/bon,  the  actual  lofs  which  he  fuftains  is  not  the  iden- 
tical fum  which  he  gave  for  the  bill  in  London,  but  the 
amount  of  its  contents  if  paid  at  Lj/bon %  where  it, waft 
due,  and  the  fum  which  it  will  cod  him  to  replace  that 
amount  upon  the  fpot  by  a  bill  upon  London,  which  he  is 
•entitled  to  draw  upon  the  perfons  there  who  are  liable  to 
him  upon  the  former  bill.    That  coil,  whatever  it  may 
be,  conftitutes  his  actual  lofs  and  the  charge  for  re- 
exchange.     And  it  is  quite  immaterial  whether  or  not 
he  in  fad  re-draws  fuch  a  bill  on  London  and  raifes  the 
money  upon  it  in  the  Lj/bon  market ;  his  lofs  by  the  dif  • 
honour  of  the  London  bill  is  exaclly  the  fame,  and  cannot 
depend  on  the  circumftance  whether  he  repay  himfelf 
immediately  by  redrawing  for  the  amount  of  the  former 
bill,  with  the  addition  of  the  charges  upon  it.  including 

the 
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1809.        flic  ahnount  of  the  re-exchange,  if  unfavourable  to  dn# 

Di  TaItet  countr7  »*  the  time  5  Or  whether  he  w*it  till  a  fotdre  fct- 
st*tnfi  tlement  of  accounts  with  the  Part?  who  is  liable  to  hiar 
on  the  firft  bill  here :  but  that  party  U  at  all  events  Sable 
to  him  for  the  difference  5  for  as  foon  sfa  the  bill  was'  dif- 
honoured,  the  holder  was  entitled  to  re-draw.  That, 
therefore,  is  the  period  to  look  to.  It  oaght  not  to  de- 
pend on  the  rife  oi  fall  of  the  bill  rriarfcet  or  exchange 
afterwards ;  for  as  he  could  not  charge  the  increased  dif- 
ference by  his  own  delay  in  waiting  tilt  the'  exchange 
grew  more  unfavourable  to  England  before  be  re*drew  ; 
fo  neither  could  the  party  here  fairly  inGft  on  having  th£ 
advantage  if  the  exchange  happened  to  be  more  favour- 
able when  the  bill  was  afiually  drawn.  Where  re- 
exchange  has  been  recovered  on  the  difhonour  of  a  fo- 
reign billy  it  has  not  been  ufual  to  prove  that  in  fa£t  an- 
other bill  was  re-drawn.  If  the  quantum  of  damage  is 
not  to  be  ascertained  by  the  exifting  rate  of  exchange 
at  the  time  of  the  difhonour,  the  rule  will  become  ex- 
tremely complex  for  fettling  what  is  to  be  paid  on  the 
bill  between  different  indorfees,  each  of  whom  takes  it 
at  the  value  of  the  exchange  when  he  purchafed  it.  If 
then  the  amount  of  the  re-exchange  between  the  two 
countries  at  the  time  of  the  difhonour  be  she  true  mca- 
fure  of  damage  which  the  holder  at  Lj/bon  was  entitled 
to  receive  from  his  jndorfee  in  England ;  and  that  re- 
exchange  confift  of  the  amount  of  a  bill  on  London 
which  would  put  the  holder  of  the  dtfhonouted  bill  in 
the  fame  fituation  as  if  he  had  received  the  contents  of 
it  when  due  in  Lj/bon ;  it  cannot  make  any  difference 
whether  the  exchange  between  Lj/bon  and  London  at  the 
time  were  carried  on  dire£Uy,  or  through  the  medium  of 
other  places.    The  more  circuitous  and  difficult  it  was, 

15  the 
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the  greater  would  be  the  lofs  of  the  holdcf  by  the  dif-        1809. 
honor.  - 

De  Taitit 

awtutA ' 

The  Codrt  faid  they  would  confide*  of  the  cafe,  and       IUtl"«- 
two  day*  afterwards 

Lord  ELLENfioftOUGH  C.  J.  delivered  their  opinion, 
that  the  rule  for  a  new  trial  fliould  be  discharged,  on  the 
ground  that  the  queftion  was  properly  put  to  the  jury* 
to  allow  the  plaintiff  damages  or  expences  in  the  name 
of  re-exchange,  if  the  plaintiff  were  either  liable  to  pay, 
or  had  paid,  re-exchange  on  thefe  bills.  And  that  as  it 
did  not  appear  to  have  been  clearly  made  out,  that  there 
was  at  the  time  any  courfe  of  re-exchange  between  Lajbon 
and  London^  the  Court  mud  prefume  that  the  jury,  which 
was  one  particularly  converfant  in  fubje&s  of  this  fort, 
found  for  the  defendant  on  that  ground  }  viz.  that  the 
plaintiff  was  not  liable  to  pay  re-exchange  in  this  cafe, 
and  not  on  the  ground  that  the  plaintiff  had  not  actually 
paid  it. 

Rule  difcharged. 


Wathen  and  Another  again/}  Beaumont  and  3W<rr> 
#  Another,  Bail  of  Askew.  y  l%t 

A  Rule  was  given  by  the  plaintiffs,  on  Saturday  the  6th  on  a  four-day 
A  of  May,  to  the  defendants,  the  bail,  to  appear  and  *££%££ 
plead  to  the  writ  of  fcire  facias,  otherwife  judgment  *ppe*r.»nd 

plead)  in  teim, 

would  be  figned  ;  and  default  being  made,  judgment  was  &»<%, though 
figned  on  Friday  the  12th  {Tburfday  being  a  dies  non,  day,  is  not  to  be 
&c.)     Bowen  thereupon  obrained  a  ryle  nifi  for  fetting 
afide  the  proceedings  for  irregularity;  which  was  now 
oppofed  by  Abbott;  and  the  queftion  was,  Whether  Siai- 

*S8  day 
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1809.       <fy,  being  29  intermediate  day  withiu  the  teem*  wqrc  to 
--  be  reckoned  as  one  of  the  four  entire  days  which  the  dc- 

ATHEIf 

*gm»ji  fendants  were  entitled  by  the  praSicc  to  have,  in  order 
to  appear  and  plead  in  fcire  facias ;  io  which  cafe,  Tforf- 
day  being  a  dies  non,  &c.  the  judgment  was  figned  one 
flay  too  fbon.  It  was  obfenrod  againft  the  rule,  that 
there  was  pothing  in  this  cafe  to  do  in  court,  and  there* 
fore  it  was  not  like  a  rule  for  judgment  nifi,  &c.  (a). 
But  after  reference  10  the  Matter,  Lord  Ellenhrougb  C.  J. 
faid  that  it  appeared  to  be  the  fettled  praftice  now  in  aU 
rules  for  pleading  againft  bail  in  fcire  facias  to  exclude 
Sundays  and  holidays  from  tfie  competition  of  tiqae  given, 
though  not  happening  on  the  lad  day. 

Per  Curiam*  Rule  abfolute  (J). 

> 

fa)  Vide  T\dd%*  Praff.  cb.  38.  referring  to  4  Burr.  213a 
(£)  In  Rotertt  v.  Quickadn,  Af.  50  Geo,  3.  this  cafe  was  explained  as 
not  meant  to  extend  the  like  mode  of  computation  to  rules  for  pleading 
in  «6ioM  hi  general.  The  practice  appears  to  be  thus— in  rules  to 
plead,  in  a&1ons  in  general,  a  Sunday  ot  a  hoiidiy  reckons  as  a  d.iy,  ex- 
cept it  be  tlie  laft  5  but  in  rules  for  judgment,  a  Sunday  or  a  holiday  docs 
not  reckon,  though  it  be  not  the  laft  day :  and  ia  proceedings  in  fcire 
facias  againft  bail  tho  rules  ft  r  pleading  are  aifi  milated  to,  and  operate  in 
this  refped  as,  rules  for  judgment,  and  arc  entered  as  fuch  in  a  fcparate 
book  in  the  office* 


MEMORANDUM— On  the  laft  day  of  the  term  Robert 
Henry  Peck  well  of  Lincplris  lnn%  and  William  Frere 
.of  the  Middle  Temple >  Efquires,  were  called  Ser- 
jeants, and  took  for  the  motto  on  their  rings, 
"  Txaditum  ab  antiquis  fervjure.* 
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REGULA   GENERAHS. 
INCONVENIENCE  having  atifen  in  fome  cafes  from  Affidavit  for 

changing  the 

ihe  ? enue  having  been  improperly  changed,  without  venue  to  be 
adverting  to  the  caufe  of  aftion;  Lord  Ellcnbortugb  reading  the  dr- 
C.  J.  early*  in  this  term  faid  that  the  Court  would  c,a^,tiao• 
require  in  future  that  all  affidavits  for  changing  the 
venue  in  any  aft  ion  (houl4  he  drawn  up  ".upon  read-* 
"  ing  the  declaration.19 


Vol.  XL 


*74 
i8o9< 


CASES  xn  TRINITY  TERM 


i 
scurfy,  Bolton  again/l  Sowerby  and  Another. 

A  farmer  and  tJJ  troTcr  for  cattle  and  other  goods,  tried  before  Lav*- 
ing  alfo  the  bo-  iwirr  J.  at  Yark9  the  fole  queftion  was,  Whether  the 
w,  by  buying  plaintiff  were  a  trader  at  the  time  when  a  commiffion  of 
^i^totie  bankrupt  was  taken  out  againft  him,  under  which,  the 
««fi™°of  ha  ***■*■*»  clamed.  It  appeared  that  Ac  plaintiff  lived 
Anns,  U  ex-       on  hfo  own  farm,  of  bo  or  70  acres,  at  Facebyt  and  had 

empted  from 

the  operation  of  a  great  deal  more  ftock  upon  it  than  the  fyrm  could  fup- 
iaws  by  ftat.  port.  In  the  courfc  of  1806  and  1807  he  bought  cattle 
^4^  *And3°*    to  fell  again  for  profit,  and  fold  them  off  as  faft  as  pof- 

t£j£lE^  fiWc#  At  one  iimc» in  Junt* wtcn  hc  had  alrcac|y morc 

fort  •/ bis  csttb,  Cattle  on  his  farm  than  it  would  carry*  he  bought  40  lean 

and  the  (ale  of  m  '  °      ^ 

part  of  it  again,  cattle,  with  a  view  to  fell  them  again  diredly,  and  make 

becaufc  it  was 

more  than  was  money  of  them  as  he  &xpectcd  ;  and  he  fold  two  in  a  day 
their  confumpi  or  two  afterwards.  He  had  bought  more  before ;  and 
make  Mma)C  ^e  b°ttgkt  about  four  fcore  of  lean  cattle  juft  before 
tndcr*  Candlemas  >  when  he  had  no  graft  on  his  farm  for  them  ; 

but  thefc  latter  were  for  the  ufc.of  another  rented  farm,  of 
1 000  acres,  at  Langton,  to  which  he.  was  going  at  Lady-  day. 
He  alfo  bought  at  different  times  lots  of  lean  Scoub  cattle 
travelling  along  the  roads,  for  the  purpofc  of  felling 
again  as  faft  as  he  could  find  pur  chafers :  once  he  re- 
fold fome  on  the  fame  day;  fomctimes  within  a  few 
days ;  at  other  times  they  were  re-fold  ieveral  months 
after  the  purchafe.  Sometimes  he  took  cattle  to  diffe- 
rent fairs  for  fate.  His  paftures  were  always  much  over- 
ftocked,  and  at  feveral  times  he  was  obliged  to  purchafe 
ftacks  of  hay  for  the  fuppprt  of  #the  cattle.  On  one  oc- 
casion he  fold  part  of  one  of  the  purchafed  ftacks  which 
had  not  been  confumed  by  the  cattle ;  and  on  another 

ccca&oo 
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occafion  he  exchanged  one  (lack  for  another.  Several 
lots  of  cattlfc  bought  were  unfit  for  the  farm )  and  were 
fold  by  him  in  their  lean  ftate  as  well  as  in  better  con* 
dition ;  and  he  admitted  that  he  had.  loft  money  by  all 
the  cade  he  had  bought  in  1807*  except  one  or  two. 
On  this  evidence  the  jury  found  a  verdi&  for. the  plain- 
tiff for  650/.;.  and  liberty  was  given  to  the.  defendants 
to  move  to  enter  a  nonfuit,  if 'the  Court  fhouM  be  of 
opinion  that,  the  plaintiff  was  a  trader  within  the  bank- 
rupt laws;  it  being  admitted  that  the  cattle,  he  had 
bought  were  much  more  than  he. wanted  for  the  occupa- 
tion of  his  farm  at  Langton.  A  tfule>nifi  was  accordingly 
obtained  in  die  laft  ttrm  for  entering  a  nonfait,  which 
was  now  oppofed  by 


18094 

<  Bolton 
againft 

SOWftABW 


Pari  and  Holroyd :  but  after  the  former  had  referred 
to  the  cafe  of  Mills  v.  Hughes  (a),  as  in  point,  that  per* 
fons  who  bought  and  fo)d  cattle  for  profit  came  within 
the  defcrtption  of  dr&verst  who,  together  with  farmer* 
and  graziers,  are  exprefsly  excepted  {b)  out  of  the  ope- 
ration of  the  bankrupt  laws ;  and  had  obferved  that  every 
aft  of  the  plaintiff  done,  for  die  purpofe  of  gaining  a 
livelihood  was  referable  to  pnt  or  other  of  the  thfee  ex- 
cepted characters ;  the  Court  called  on  the  Defendants* 
cpunfel  to  fuppbrt  their  rule. 

CocheH  Strjt.*  Toppings  and  Hulloch,  then  infifted  that 
the  plaintiff  was  a  t fader  within  the  general  provifions  of 
the  bankrupt  laws,  having  fought  his  livelihood  by  buy- 
ing and  felling  cattle  plainly  beyond  the  occafions  of  his  v 
farms,  and  therefore  not  proteAed  by  the  chaftder  of 

(*)  fTillts,  588. 
(4)  By  (I.  5  On.  2,  t.  30./.  40.  made  perpetual  by  it  27  Geo*  *•  c.  i&     ^ 

T  a  farm** 
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1809*  farmer  or  grazier  \  and  that  he  did  not  come  within  the 
— —  encoption  of  a  drover,  who,  by  the  defcriptlon  of  fnch 
4jf«^  perform  in  the  ftats.  5  &  6  25rf.  6.  *.  14%  and  5.  Eli%.  c.  12., 
is  one  who  buys  cattle  in  one  place  in  order  to  fell  in 
fairs  and  markets  at  a  diftance,  and  who  was  regulated 
and  required  to  be  ltccnfed  by  thole  a£b.  That  one 
who,  like  the  plaintiff,  was  a  farmer  or  grazier,  and 
bought  and  fold  cattle  which  were  flocked  on  his  own 
farms,  could  never  have  been  obliged  to  take  out  a 
licence,  though  fucb  buying  and  felling  were  not  for  the 
purpofe  of  farming*  or  grazing  his  own  land,  but  to* 
carry  o»  a  trade  in  cattle*.  The  true  description  of  this- 
man,  they  faid,  was  that  of  a  farmer  dealing  in  cattle 
beyond  the  occaGons  of  his  farm  ::  it  was  a  mixed  cha- 
racter, not  falling  precifely  within  either  of  the  excep- 
tions, and  oruft  therefore  bo  governed  by  the  general 
pro? ifiobs  of  the  bankrupt  laws*  They  admitted,  how- 
ever* that  the  cafe  in  Witless  Reports*  which' was  not  ad* 
verted  to  at  the  trial,  prefled  again  It  them  \  and  they  did 
not  urge  the  argument  further,  after  Lord  Elienborough 
C.  J.  had  obferved,  that  the  plaintiff  could  not  be  left  ex* 
•mpt  f jom  the  operation  of  the  bankrupt  laws  becaufe 
he  came  under  all  the  three  de  fori  prions  of  excepted  per- 
fpas,  namely,  of  farmer,  grazier,  and  drover ;  to  one 
or  other  o{  which  chara&ers  all  his  a£U  were  auri- 
butable.  And  with  refpe£t  to  the  fingle  inftance  inn 
which  the  plaiptiff  had  fold  hay  before  purchafed  by 
him,  La  Blanc  J,  obferved,  chat  the  hay  had  been  pur- 
chafed  for  the  fake  of  the  cattle,  and.  not  to  fell  again  \ 
sad  the  (alp  of  it  was  quite  accidental,  Tfccaufe  die  plain- 
tiff found  he  had  more  than  was  wanted  for  the  coo- 
fumption  of  his  cattle:  and  therefore  there  was  no 
ground  for  calling  that  a  trading  in  hay.. 

Lord 
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Lord  Exlenboeough  C.  J.  afterwards  continued—  1809. 
Three  defcriptioos  of  perfons  are  fpecifically  exempted  boItok 
by  the  ft.  5  G.  a.  from  the  operation  of  the  bankrupt  *%"& 
laws;  farmers,  graziers,  and  drovers  of  cattle.  The 
plaintiff's  character  of  farmer  or  grazier  would  not  pro* 
tcft  him  for  any  trading  carried  on  ultra  his  bufiaefs  of 
farming  or  grazing,  and  collateral  to  the  management  of 
his  farms.  But  the  qutftion  bt  whether  all  the  a£t$  of 
buying  and  felling  cattle  proved  to  lave  been  done  by 
the  defendant  do  not  come  within  the  other  description, 
that  of  drover ;  or  whether  every  ad,  not  done  by  htm  a* 
a  farmer  or  grazier,  were  not  done  by  him  as  a  drover  ? 
And  the  cafe  in  WUUs%  which  was  much  difcuffled,  is  a 
ftrong  authority  in  his  favour.  Reliance,  however,  it 
had  upon  the  ftatutes  of  Ed.  6th  and  Elizabeth,  to  (hew 
that  the  tfiara£ter  of  drover  was  then  confidcred  to  be 

1 

* 

different  from  the  prefent  condition  of  the  plaintiff}  fuch 

* 

perfons  then  not  having  farms  of  their  own,  but  going 
about  the  country  purchafing  cattle  at  one  market  or  fair 
and  felling  them  at  another.  The  condition  of  fuch  per* 
fons  has  indeed  altered  in  that  refpe£t  Gnce  the  time  of 
Ed.  6th,  and  probably  even  fince  the  5  Geo.  2.  Many  of 
them  now  hold  large  farms,  combining  the  character  of 
farmer  or  grazier  with  that  of  drover  as  it  was  formerly 
praQifed :  but  a  perfon  cannot  be  lefs  exempt  from  the 
operation  of  the  bankrupt  laws,  becaufe  he  is  exempted 
partly  as  a  farmer,  partly  as  a  grazier,  and  partly  as  a 
droverf  for  the  feveral  a<2s  done  by  him  in  thofe  refpec- 
tive  chancers.  The  queftion  is,  whether  any  one  a& 
has  been  done  by  him  which  does  not  come  within  one 
or  other  of  thofe  chancers  t  He  had  one  farm  of  his 
own,  md  another  he  rented  as  a  grazier,  for  the  feeding 
of  hit  cattle,  which  he  bought  for  the  purpofe  of  fatten* 
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1809.        ing  upon  his  land  and  then  felling  them.'  In  addition  to 
-  this  he  bought  other  cattle  for  the  purpofe  of  felling 

*g*inft  again  immediately  as  opportunity  offered.  This  latter 
occupation  brings  him  within  the  character  of  a  drover. 
Then  there  was  an  union  of  all  the  three  chara&crs,  each 
pf  which  is  exempted  by  the  ftatute.  If  there  had  been 
any  dealing  beyond  the  fcope  of  tbofe  employments, 
fuch  dealing  might  have  fubje&ed  him  to  the  bankrupt 
laws  i  as  in  the  cafe  of  Bartholomew  v.  Sherwood  (a),  where 
a  farmer  fought  his  living  by  buying  and  felling  horfes 
collaterally  to  the  bufinefs  of  his  farm, 

Grose  J.  The  legtflature  contemplated  to  exempt 
perfons  from  the  bankrupt  laws  who  made  the  moft  of 
their  own  land  or  of  the  lands  of  others  by  farming, 
grazing,  or  dealing  in  cattle ;  under  the  names  of  "  far- 
"  mer,  grazier,  and  drover  of  cattle/*  The  plaintiff 
afted  in  all  inftances  as  one  or  other  of  thefe,  and  as  a 
drover  or  dealer  in  cattle  cannot  be  lefs  within  the  pro- 
tection of  the  aft,  becaufe  he  alfo  partook  of  the  charac- 
ter of  farmer  or  grazier* 

Le  Blanc  J.  In  the  cafe  of  Mills  v.  Hughes  (4),  a 
conftru&ion  was  put  upon  the  word  drover  in  the  flat. 
5  Geo*  2.  at  no  great  diftance  of  time  after  the  palling  of 
it,  and  after  much  consideration,  which  has  decided  the 
legal  meaning  of  that  word ;  and,  according  to  that,, the 
meaning  of  it  is  not  confined  to  the  defcription  of  a 
drover  as  colte&ed  from  the  ftatute  of  Ed.  6th,  but  ex- 
tends to  perfons  buying  cattle  at  different  places  and 


(a)  &.  %i  too.  3.  Bm  R.  cited  in  P*tm*a  *  Pm%i**f  i  T«rw  M+ 
J7S*    V&St€wrtr.  fydi>i.NewRtf.7%. 

(*)  muh  588. 

felling 
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felling  them  afterwards  as  opportunity  offers.    The  ad  of        1 809. 
&o.  2.  exempts  the  three  defcriptions  of  perfons  \  w  far*       — — 

Bj>LT01f 

mer,  grazier,  and  drover  of  cattle  r  which  latter  is  in  facx  e&infi 
a  dealer  in  dro?es  of  cattle.  And  the  cafes  in  Willes  de- 
cides that  a  perfon  employing  himfelf  in  buying  cattle 
where  he  can,  though  not  in  large  droves,  and  felling 
them  again,  is  a  drover  within  the  aft  of  Geo.  2. ;  in 
fliort,  that  a  drover  in  a  fmall  way  is  within  the  fame 
protection  as  one  upon  a  great  fcale.  Hie  plaintiff  then, 
by  buying  and  felling  cattle  beyond  the  occafions  of  his 
farm,  has  only  added  to  his  bufinefs  of  farmer  anjl  gra- 
zier that  of  drover,  which  is  equally  exempted  by  the 
aft.  And  if  a  drover  of  great  droves  would  be  exempt- 
ed, he  could  not  be  lefs  a  drover,  or  lefs  exempt,  by 
buying  2  or  3  head  of  cattle  at  a  time  in  different  places 
as  they  came  along  the  road  from  Scotland.  Such  a  deal- 
ing would  (till  be  Conformable  to  his  general  character  of 
drover. 

Batley  J.  It  was  neceffary  for  the  defendants  to 
fhew  that  the  plaintiff  was  a  dealer,  by  fuch  a£ts  of  deal- 
ing  in  buying  and  felling  as  do  not  range  themfelves 
under  the  occupations  of  farmer,  grazier,  or  drover; 
but  no  fuch  a  els  were*  given  in  evidence :  and  the  cafe 
in  Wtllesy  which  was  much  confidered,  has  determined 
that  a  drover  Is  a  perfon  who  employs  himfelf  in  buying 
cattle  and  felling  them  again.  Were  it  not  for  the  ex- 
emption in  the  ftatute,  a  perfon  feeking  his  livelihood  by 
buying  and  felling  cattle  would  have  been  a  trader  within 
the  meaning  of  the  bankrupt  laws  ;  but  the  flat.  5  G.  2. 
exempts  him.  The  cafe  of  Barthobmenv  vr  Sherwood  tf  as 
that  of  a  farmer  who  bought  and  fold  horfes  for  profit, 

Rule  discharged, 

T4 


3g.  CASES  in  TRINITY  TERM 


jf«4^,a         Rob,  on  the  Dcmife  of  Johnson  and  Humphrey, 

againft  Ireland. 

The  cnfrancifc-  t  N  ejedmcnt  for  certain  copyhold  lands,  in  which  %  wttm 
hold  mayVupon        di&  had  been  found  for  the  plaintiff  before  Heath  J,, 

tS^SSSST9  **  Chelmsford  affizes,  upon  a  rule  niG  for  a  new  trial,  the 

^^And*  only  9ucftiotl  wa8»  Whether  the  learned  Judge  ought  to 

where  a  furrvn-  bavc  left  it  to  the  jury,   under  all  the  circum&ances, 

der  had  been 

mule  to  church-  to  prcfume    an   enfranchifement  by   the   crown:    in. 

"wardens  and 

their  fucceflbn  which  cafe  the  verdi&  ought  to  have  been  for  the- defend*, 

out  naming  any  ant.    It  appeared  upon  the  report,  and  was  now  agreed, 

3649  the  t»r-  that  the  lands  in  queftion,  which  lay  within  the  manor 

^"c^edthe  of  #rS/?A,w*  wcrc  oncc  copyhold,  and  continued  fo  at 

churchwardens  icaft  down  to  the  30th  of  April  1636,  in  the  12  Car.  i«9 

*Uh6</<  rent  *  r  9    f  9 

under  the  head    when  one  7*  Newman*  who  had  been  admitted  tenant  m 

©f  "freehold 

rents,"  and  the  5  Jac.  i.,  on  the  fuiTcnder  of  certain  perfons  to  him 

evidence  of  any  and  his  heirs,  furrendered  the  premifes  in  queftion,  con- 

^nThVeTpaid  fiftin8  of  two  cottages  with  gardens,  &c,  to  the  ufe  of 

since  that  time,  £#  Qrffyr  and  another,  churchwardens  of  the  parifli  of 

and  receipts  had  r 

been  given  for     Weftham%  and  to  their  fuccefljrs.    Thefc  entries  were. 

it,  as  for  •free-  # 

!>,/</ rent,  by  the  read  from  the  ccfcrt  rolls,  and  no  mention  was  made  of 

manor :  hdd      the  rent  in  either  of  thofe  entries :  but  it  appeared  that 

li?denceS  tTbe     6s-  6J*  wa*  th«  °ld  copyhold  rent.    And  it  was  admitted 
luMimted  to  a     that  n0  tcntnt  appeared  on  the  rolls  at  any  time  fubfe- 

Jury,  on  winch  J 

they  might  pie*  qucnt  to  Ntwhsan's  furrender,  but  that  the  annual  rent 

iume  a  grant  of    * 

enfranchise-       of  6d.  had  been  conftantly  paid  by  the  holders  of  thefc 

ment,  although  «•  1  «      • 

the  manor  had     tenements  fincc  that  time.    There  was  alfo  given  in  evi- 
ITieafefrom '     dence  the  copy  of  a  tablet  of  parochial  benefa&ions  fuf* 

before  1636  to 

3*04,  and7 

though  a  tablet  of  parochial  beneia&ions,  at  leaft  as  old  as  1656,  which  was  fufpended  in  the 

prilh  churchy  noticed  the  gift  of  tjie  copyhold,  by  furrender,  bat  did  not  notice  any  eo* 

arancnifcmcEt  of  if, 

(ended 
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ponded  in  the  church,  dated  30th  April  1656,  (the  old        1809* 
letters  of  which  were  ftill  viGble,  though  it  had  been  ' 

then  recently  painted,)  viz.  "  JM/i  Newman  furreodered  ©ntheDemifeof 
unto  the  churchwardens  a  mefibages  and  2  gardens,  fituate  Jl"^*' 
in  the  church-yard."  There  wen*  alfo  proved  two  leafca  law-Am^ 
from  the  crown  of  the  manor  of  Weftbam,  the  one  of  the 
10th  January  14  J.  1.  161 6,  granted  by  the  king  to  Sir 
Francis  Bacon  and  others  for  99  years  abfolute  from  Mich. 
then  lad  paft,  to  the  ufe  of  Prince  Charles  and  Henrietta 
Maria  his  confort  and  Qyeen  Catharine.  The  other,  of 
the  15  th  June  1694,  to  Sir  George  Booth,  for  99  years 
abfolute  from  the  death  of  Queen  Catharine,  which  wa$ 
to  be  concurrent  with  a  former  leafe.  The  laft  leafe  ex- 
pired  in  December  1 804*  A  conveyance  from  the  crown 
to  the  leffors  of  the  plaintiff  under  the  land-tax  a&  was 
admitted.  And  in  1806  and  1807  feveral  proclamations 
were  made  in  the  manor  court  calling  on  the  tenants  to 
come  in  and  be  admitted  ;  and  none  appearing,  proceed- 
ings were  had  thereupon,  according  to  the  cuftom  of  the 
manor,  the  refult  of  which  was,  that  the  premifcs  were 
declared  to  be  forfeited  to  the  lord.  For  the  defendant 
it  was  infilled  that  the  jury  ought  to  prefume  that  thefe, 
which  were  formerly  copyhold  premifes,  had  been  en- 
franchifed  by  the  crown ;  and  in  fupport  of  fuch  pre- 
sumption the  following  evidence  was  given.  Flrft,  The 
parliamentary  furvey  in  164^  under  the  title  of  the  manor 
of  Weflham.  There  were  3  columns  of  rents ;  one  of 
-freehold,  another  of  copyhold,  the  3d  of  rents  not  af- 
cerfained ;  and  in  the  column  of  freehold  tents  the 
churchwardens  were  marked  6d.  rent.  Receipts  given 
by  the  fteward  of  the  manor  from  1803  to  1805  were  for 
juit  rents.  The  ftyle  of  thefe  receipts  was  endeavoured  to 
be  accounted  for  by  the  flcward,  by  faying  that  the  difco- 

▼ery 
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1809  TCry  °^  ^c  P1*0"**8  beiog  copyhold  was  made  fiibfe- 

"  qucnt  to  thofe  receipts,  by  finding  the  ancient  court 

•ntbcDemifeof  rolls  of  the  manor,    from  which  the  entries  firft  men* 

*iJh#'  tioned  were  read,  in  the  evidence-room  of  Lord  Htnm- 

Ubland.  ^  t^c  latc  jeffcc  0f  the  crown;  thc  rcntal8  at  firft 

given  to  the  witnefs  being  without  diftin&ion  of  freehold 
or  copyhold,     And  it  was  fuggefted  that  the  compilers 
of  the  parliamentary  furvey  might  probably  have  been 
led  into  the  fame  miftake  if  they  could  not  get  the  court 
rolls ;  and  that  fothe  miftake  might  have  been  continued 
down  ;  and  was  the  lefs  likely  to  be  discovered,  becaufe 
it  did  not  occafion  any  diminution  of  the  revenue  of  the 
crown.     U^on  this  evidence  the  learned  Judge  told  the 
jury,  that,  confidering  all  the  circumftances,  he  faw  no 
ground  for  their  prefuming  an  enfranchisement,   inas- 
much as  it  would  be  fubverfive  of  the  maxim  of  the  law, 
nullum  tempus  occurrit  rcgi.    This  dire&ion  was  ob- 
jected to,  upon  a  motion  for  a  new  trial  made  in  the  laft 
term,  when  the  cafe  of  the  mayor  of  Kingston-upon-  Hull 
v.  Horner  {a)  was  referred  to,  where  a  grant  or  charter 
was  prcfumed  againft  the  crown  upon  a  pofieffion  of 
350  years. 

Gar  row,  Marryat3  and  1Valford>  in  (hewing  caufe 
againft  the  rule,  relied  principally  on  the  ancient  court 
rolls  recently  difcovered,  the  exiftence  of  which  was  pro- 
bably not  known  to  the  parliamentary  commifiioners ; 
and  if  not,  it  would  account  for  the  miftake  they  had 
made  in  chfling  the  6d.  rent  under  the  head  of  freehold 
rents.  The  prefent  fteward  had  fallen  into  the  fame 
miftake  as  his  predecefibrs  before  the  difcovery  of  the 
court  rolls.     Then  the  prefumption  of  a  grant  of  en- 

(«)  Cgw/>.  10*. 

franchifement 
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franchifement  was  rebutted  by  the  Clence  of  the  court         1899. 

roils  and  of  the  parochial  church  tablet  in  refpe£k  to  any 

fuch  enfranchifement ;  though  the  latter  noticed  the  be-    onthcDemifre-f 

^"^  III  Iff  ^tt  tt4%Vtf 

nefa£tion  of  thefe  premifes,  as  copyhold,  by  the  furren-         agmnft  * 
der  to  the  churchwardens.     Next,  they  urged,  that  dur- 
ing all  the  time  within  which  a  grant  from  the  crown 
could  be  prefumcd  to  have  been  made,  if  at  all,  which 
was  between  1636,  when  Newman  furrendered  the  copy- 
hold to  the  churchwardens,  and  1649,  the  date  of  the 
parliamentary  furvey,  the  premifes  were  out  on  leafe,  and 
could  not  have  been  enfranchifed  without  the  concur- 
fence  of  the  leflecs.     And,  laftly,  they  aflced  to  whom 
the  grant  of  enfranchifement  was  to  be  prtfumed  to  have 
been  made  i  Not  to  Newman  %  after  his  furrender  of  the 
eopyhold  to  die  churchwardens  and  their  fucceflbrs :  and 
thefe  latter  could  not  take  a  grant  of  land  to  them  and 
their  fucceflbrs  (*).     [It  was  (fuggefted  that  the  grant 
might  have  been  to  the  two  firft  churchwardens  and 
their  heirs  in  truft  for  their  fucceflbrs,  who  had  con- 
tinued ever  fince  in  poffeflion.]    The  poffeffion  of  the 
churchwardens  fas  equally  accounted  for,  whether  the 
premifes  continued  copyhold  or  were  enfranchifed.   — 

Tht  Attorney-Gentraly  Shepherd  Serjt.,  and  Pooley%  con* 
tr£,  were  (lopped  by  the  Court. 

Lord  Ellenborodgh  C.  J.  The  copyhold  rent  hav- 
ing been  6s.  6d.,  and  np  evidence  that  any  other  rent 
than  6d.  had  ever  been  paid  for  the  premifes  in  queftion, 
which  are  defcribed  to  be  freehold  in  the  parliamentary 

(«)  See  3  Big.  Akr.  377.  tit.  Grants,  in  marginc,  and  i  Bsc.  Abr.  60 1.  -. 
fit.  Qmrcbwtrdtnt.   And  fee  alfo  what  U  Cud  by  Lord  Kuym  in  WtbttU 
V#  Gtrtbcm,  $  Term  Jltf*  396. 

r  furvcyi 
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1809*        forvey,  it  is  impofible  to  fjy  that  this  was  not  evidence 
"T"~*"         to  go  to  the  jury  that  they  were  freehold :  but  their  con- 
cwthcDcmifcpf  federation  of  the  queftion  was  excluded  by  the  learned 
sgmnft  *       Judge,  who  told  them  that  they  could  not  in  this  cafe 
presume  a  grant  agatnft  the  crown*    The  parliamentary 
furvey  ftands  very  high  in  cftimation  for  accuracy :  it 
has  happened  to  me  to  know  feveral  inftances  in  which 
the  extreme  and  minute  accuracy  of  the  tommiffioners 
who  drew  k  up  has  exceeded  any  thing  which  could 
have  been  expeded.    And  when  I  find  from  thence  that 
a  freehold  payment  of  6d.  was  made  for  the  premifes  in 
1 649*  and  there  is  no  evidence  of  any  other  payment 
fince  that  time :  and  when  I  find  that  there  were  perfons 
exifting  between  1636  and  1649,  (f°r  r^c  k"IDK  continued 
in  the  exercife  of  his  regal  funftiona  during  the  greater 
part  of  that  time)  competent  to  make  an  enfranchise- 
ancnt;  I  would  prefume  any  thing  capable  of  being  pre* 
famed  in  order  to  fupport  an  enjoyment  for  fo  long  a 
period.    As  Lord  fanyon  once  faid  on  a  firntbr  occafion, 
that  he  would  not  only  prefume  one,  but  one  hundred 
grants,  if  neccfiary,  to  fupport  fuch  a  long  enjoyment.    It 
is  clear,  therefore,  that  there  ought  to  be  another  ipvefti- 
gatton  of  the  cafe.     And  his  Lord  (hip,  after  confulting 
with  the  reft  of  the  Court,  added  that  the  tofts  (hould 
abide  the  event. 

Per  Curiam ,  Rule  abfolute. 
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Mowbray,  onfe,  iccJ  againft  Fleming.  Jf«w*yt 

rPHIS  adioo  was  brought  by  an  attorney,  to  recover  An  attorney, 

the  amount  of  certain  charges  for  bufinefs  done  and  bvcrcTan'y  b5* 

money  paid  for  the  defendant.    There  waa  no  bill  deli-  J^JaJJJ1  **• 

vered  a  month  before  the  aftion  brought,  as  is  required  brorght;  *><* 

0  ^  having  delivered 

by  the  ftat.  a  Geo.  2*  c.  *3#/  23.  before  an  attorney  can  *  bill  of  parti- 

rt.  r  •    r       •  *  cularsof  hisde- 

«'  maintain  any  action  or  lint  for  the  recovery  of  any/**/,  manrf  under  a 

ic  charges >  or  diflmrfements  at  law  or  in  equity  "  and  which  after^ion 

bill,  the  itatute  fays,  upon  application  of  the  patty  tp  the  [™J*  ;J^ 

Court,  &c.  «  in  which  the  buinefs  contained  in  fuch  ML  *em80f  charS? 

*  »    J     J  J  *  for  money  paid 

«*  or  the  greatcft  part   thereof    in    amount*  **r  value,  for  his  client** 

.  u/e,  having  no> 

**  Jball  have  hem  tranfaBed?  is  to  be  ta*4d«     But  after  reference  to  hi» 

the  action  brought,  a  bill  of  particulars  of  the  plaintiff's  attorney  j  al- 

demand  was  delivered  by  him  under  a  Judge's  order,  con-  *££* ^t^bai 

taining,  atfiongft  feveral  other  hems,  for  attendances  on  ofpur,^,jl*rt 

the  defendant  and  writing  letters,  which  it  wassadmitted  able,  and  with- 

t        ,  1  1 ,        t .    •  -r.  in  the  provifion 

were  not  in  thenuel vta  taxable,  this  item ;  u  To  attend-  of  the  ft.  *  c.  *. 

ances  with  you  both  by  myfclf  and  clerk  pn  Mr.  Toufe  requiring  iVat 

in  the  city,  rcfpe&ing  a  fuit  at  law  commenced  againft  ^i^hbSli 

your  brother  JW,  Fleming  \  when,  after  confulting  conn*  'hc  a*iott 
fel,  and  after  feveral  other  attendances  and  letters,  the 
bofinefs  was  adjufted  to  your  fatisfa&ion,  2/.  zs"  The 
kdt  item  was  this — "  To  cafh  paid  by  me  for  the  ftage- 
hire  of  your  fon  down  to  Chertfey  and  back  to  London % 
agreeable  to  your  requeft,  8/."  It  was  objeQed  at  the 
trial  before  Heath  J.  on  the  Home  Circuit,  that  the  item 
firft  specified  was  for  bufioefs  done  by  the  plaintiff  as  an 
attorney  in  the  courfe  of  a  caufe  in  court,  which  wa» 
taxable,  and  therefore  that  the  whole  bill  was  taxable ; 
and  being  £b»  no  ~a£Uon  could  be  maintained  for  the 

amount^ 
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t  , 


1 809.        amount,  without  complying  with  the  requifition  of  the 

-~~         ftatute ;  and  the  learned  Judge  being  of  that  opinion, 

one,  *cc.       nonfuited  the  plaintiff.    This  nonfuit  was  moved  in  the 

Flimino.      laft  term  to  be  let  afide,  on  the  ground  that  the  item 

in  queftion  was  not  taxable,  as  not  relating  to  any  caufe 

in  which  the  defendant  himfelf  was  concerned,  or  for 

any  thing  done  in  court  in  the  eourfe  of  that  fait.    And 

at  any  rate  that  the  plaintiff  was  entitled  to  recover  for 

the  laft  item  in  the  bill  of  particulars,  whieh  had  00 

manner  of  relation  to  the  bufinefs  of  an  attorney* 

Btfi  Serjt.  now  (hewed  caufe,  and  was  going  to  refer 
to  cafes  (a)  to  <hew  that  if  there  were  one  taxable  item  is 
the  bill,  the  whole  bill  was  taxable :  but  the  Court  fakl 
that  he  need  not  labour  that  point,  but  proceed  to4hew 
that  there  was  any  one  taxable  item  in  the  plaintiff's  bill : 
on  which  he  retted  on  the  firft  mentioned  item;  and 
cited  Winter  ▼.  Payne  (6),  where  items  for  "  attending 
and  taking  inftru&ions  to  Commence  an  a£kion ;  draw* 
ing  and  engroffing  affidavit  of  debt  ;  attending  the  party 
to  be  fworn,"  &c.  were  confidered  as  bufinets  done  in 
court,  [Lord  Eiltnbormgh  obferved  that  that  was  a  pro* 
ceeding  in  court.]  Here  there  was  a  confutation  with 
immediate  reference  to  a  caufe  in  court  \  and  it  is  enough 
that  there  be  a  caufe'  exifting,  and  thatv  the  bufinefs 
be  done  with  reference  to  that  caufe.    This  has  always 

(*)  Vide  H\llt  one,  &c  v.  Humphreys,  %  Bof.  &  Pull.  343.,  where 
other  cafes  are  collected,  all  of  which  were  referred  to  on  moving  for  the 
rule.  And  vide  alfo  Ben  torn  v.  Garcia  t  Kiu£stPn  Lent  Affizes,  1800,  3  Efr* 
Jv\  {.  Csf.  140.,  where  Heath  J.  held  that  the  attorney'*  demand  could 
•ot  be  fevered,  though  no  bill  were  delivered  T>y  him  before  the  a&ioa 
brought.  But  there  the  whole  demand  was  connected  with  the  plain- 
tiff's chara&cr  of  an  attorney. 

(4)  6  Term  Rep,  645* 

1  bees 
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been  confidered  as  a  very  beneficial  ftatute,  and  fit  to  be        1809* 
extended  as  far  as  the  words  will  warrant :   and  the  pre-  ' 

^f  OWl  RAY 

fent  cafe  comes  within  the  reafon  and  the  words  of  it. .  cne.  &c  ' 


Bayley  J.  afked  what  he  had  to  fay,  why  the  plaintiff 
might  not  recover  the  amount  of  the  lad  item!  for  cafli 
paid  by  the  plaintiff  for  the  ft  age -hire  of  the  defendant's 
fon,  which  had  no  manner  of  reference  to  the  bufinefs  of 
an  attorney.  To  which  Beft  replied  that  in  Hill  v.  Hum- 
phreys [a)  Lord  Eldon  had  confideied  that  an  attorney 
would  not  be  entitled  to  recover  fuch  items  mixed  with 
others  in  a  taxable  bills  if  the  ftatute  were  not  complied 
with. 

Lord  Ellenborough  C.  J*  '  What  was  there  faid 
by  Lord  Eldon  was  with  reference  to  a  cafe  where  an 
attorney  had  delivered  a  bill  including  taxable  items  :  but 
this  is  not  the  cafe  of  a  bill  delivered,  as  an  attorney, 
but  an  account  of  the  plaintiff's  whole  demand  againft 
the  defendant  obtained  under  a  Judge's  order,  as  in  any 
other  cafe. 

All  the  Court  agreed  in  refpeft  to  the  laft  item  ;  and 
Come  of  the  Judges 'doubted  whether  the  firft  item  were 
to  be  confidered  as  any  thing  more  than  an  attendance 
by  the  defendant's  defire  for  the  purpofe  of  compromif- 
ing  the  fuil  againft  his  brother. 

Rule  abfolute. 

G arrow  and  Nolan  were  to  have  fupported  the  rule. 

(*)  a  Bof.&  Put!.  343. 


enc,  &c 

tgatnft 
Flbmxmc. 


*» 


28g  CASES  m  TRINITY  TERM 

1809.  • 

Mmd*r»  Denne,  on  the  Demife  of  Bowyer,  againji  Judge. 

Jume  5th. 

Where  one  de-  tt  N  eje&ment  brought  for  a  meffuage  at  Maidjhne,  the 
truftees  co  fell  leffor  of  the  plaintiff  derived  title  under  the  will  of 

Inmey^oc^rt  T.  Smith,  dated  the  15th  of  March  i8e6,  by  which  he 
S^fe^to  devifed  h5«  rcal  property  to  five  truftces  named,  in  truft 
Ws^awn*1  to  fell  the  fame,  and  apply  the  purchafe-money  to  certain 
they  do  not  take  ttf€8.  He  alfo  gave  fyecific  legacies,  difpofed  of  the  refi- 
tutwu  bot  as  due,  and  made  the  fame  perfons  executors  of  his  will, 
and  joint  te-  whom  he  had  before  appointed  truftees  of  the  real  eftate 
•^rttefhedcafc  for  Ac  purpofe  of  fale.  Deeds  of  leafc  and  relcafe  to 
the  *££a%  thc  leffoT  of  *c  PIaimiff  wcrc  thcn  produced  by  him, 
*' ?"  a  "VSa  appearing  upon  the  face  of  them  to  have  been  duly  exc- 
ettate  upon  pro-  cuted  by  all  the  five  truftees,  but  the  execution  of  three 

du&ion  of  aeon- 

vtyance  par.      of  them  only  was  in  fad  proved.    On  the  part  of  the  dc- 

Ixecoted  by  the  fendant  it  was  infilled  that  this  was  a  defective  convey- 

amta I?* CX"  ancc»  and  Pf0?cd  no  tldc  in  the  leflbr  to  any  part  of  the 

•^wWbT  pf °Vttt7'  Bot **  Chicf  B*ron  wa$  ot  opinion  that  fome 
proved.    But      eftate  at  leaft  paffed  to  the  releafee ;  either  the  whole,  or 

taking  it  to  be  ' 

a  conveyance  by  3*5ths,  by  feverance  of  the  joint  eftate,  to  be  held  in  corn- 
it  would  fever'  mon  w^h  the  two  remaining  parts :  and  therefore  he  di- 
^i^aVdcon.  "ft«l  the  jury  to  find  a  general  verdift  for  the  plaintiff, 
^e  efta^^bc  w*"ch  might  be  confirmed,  or  modified,  or  a  nonfuit  en- 
held  in  common  tered,  as  the  Court  thought  proper.  A  rule  nifi  having 
itauining  pvti.  been  obtained  for  entering  a  nonfuit,  or  confining  the 

verdi£t  to  3-sths; 


Befi  Serjt.,  and  Roberts,  (hewed  caufe  againft  the  rule; 
endeavouring  at  firft  to  fuftain  the  verdift  for  the  wfcole 
under  the  ft.  ax  H.  8,  c.  4.  which  enafts,  that  where  part 
oT  the  executors,  named  in  a  will  dire&ing  a  fale  of 

1 1  lands 
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lands  by  executors,  refufe  to  aft,  and  the  refidue  accept  the        1 809. 

charge,  all  bargains  and  fales  of  fuch  lands  by  the  afting         ~ 

executors  (hall  be  as  good  as  if  all  the  others  refufing  to  oathcDemifcof 

adminiuVr  had  joined  with  them.  And  they  referred  to  Co.  *z*infi 

Lit.  1 1 3.  a.  and  Bontfaut  v.  Greenfield  (a)9  where  the  cafe         J**«* 

was  this  ;  one  devifed  lands  to  J.  S.  and  three  others  "and 

their  heirs,  to  fell  and  apply  the  money  to  the  perform* 

ance  of"  his  will ;  and  appointed  the  four  his  executors  % 

one  of  whom  refufing  to  meddle,  the  other  three  fold 

the  land :  and  fuch  fale  was  held  good  either  by  the 

common  law  or  the  ftatute.     For  when  he  devifed  the 

land  to  four  to  fell,  and  afterwards  made  them  his  exe* 

cutors,  it  was  tantamount  to  deviling  at  firft  that  fuck 

his  executors  fliould  fell. 

Loid  Ellenborough  C.  J.  The  ftatute  was  pafled 
to  remedy  the  inconvenience  where  fome  of  the  execu- 
tors  refufe  to  ad :  but  here  there  was  no  fuch  refufal : 
fo  far  from  refufing  to  aft,  they  have  all  apparently  con- 
curred  in  the  conveyance,  though  there  was  a  defeft 
of  proof  as  to  the  execution  of  two  of  them.  '  Befides, 
here  the  eft  ate  was  not  devifed  to  them  as  executors  to  be 
fold,  but  as  devifees  ;  though  they  were  alfo  appointed 
executors.  They  had  nothing  to  do  with  the  land  aft 
executors.  If  indeed  the  fund,  when  raifed,  had  been 
dtftributable  by  them  in  that  clura&er,  that  might  have 
brought  the  cafe  within  the  rule  contended  for. 

Lawesj  for  the  defendant,  admitting  that  the  plaintiff 
was  entitled  to  enter  his  verdift  for  3-5*he,  it  was  ordtrtd 
by  the  Court  accordingly. 

Vol.  XI.  U 
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Taf/Jfoy, 
June  6th* 


,  on  the  feveral  Demifes  of  Andrew  and 
Others,  againjl  Lainchbury  and  Others. 


/ 


A  derife  of  all 
the  rcfidue  of 
the  teftator's 


1 N  ejc&mcnt  for  the  recovery  of  one  undivided  moiety 
of  certain  mefiuages  in  the  parUh  of  St.  Andrew  H*L 
«  Flirty,  *x\&'  horn,  va  Mlddlefex %  a  verdiQ  was  found  for  the  plaintiff, 

« tritflT1  fubJeft  t0  thc  °PinioQ  of  thc  Court  uPon  ttkC  foibviog 


" turc  foever,**         r 
to  A  and  B.        caic# 


"  to  be  divided 
'«  equally  be- 
41  tween  (hem, 
"  (hare  and 
"  maie  alike," 
will  pafs  rtml  as 
well  as  ftrfmml 
eftate,  where 
from  other  parts 
of  the  will  it 
appeared  that 
the  teftator  had 
applied  the 
words  property 
and  effcBt  to  real 
eftate.     A% 


t 


James  Lainchbury  being  fcifed  in  fee  of  the  faid  met 
fuages,  and  alfo  fcifed  and  poffefled  of  other  real -and  por- 
fonal  eftate  of  confiderable  value,  con  G  ft  in  g,  among  other 
things,  of  an  eftate  in  the  county  of  Oxford,  part  freehold 
and  part  copyhold,  and  of  various  leafcholds  in  the  coun- 
ty of  Middle/**)  by  his  will,  dated  the  13th  of  March 
.1800,  and  duly  executed  and  attefteds  devifed  as  follow*: 
"  As  to  the  little  money  and  effecls  with  which  the  Al- 
mighty has  intruded  me,  I  difpofe  thereof  as  follows, 

Ms  wlu*  ^  that  h  t0  &y»  firft» l  ordcr  my  fct  of  chamb€r8  (in  Gr*?J 
ing  «  as  to  my    jnn\  ^  j,c  foW  ^hin  twelve  months  after  my  deceafe, 

"  money  and  '  *  * 

*«  e^fs\l^r  t08ct^cr  w^  ^uc^  Part  °f  m7  fixtures,  books,  and  furni- 
«  as  follows,**     ture  as  may  not  be  wanted  and  not  hereinafter  difpofcd 

&c.  and  then 

proceeded  to       of.    I  leave  unto  my  brother  William  Lainchbury  all  my 

difpofe  of  parts 

of  his  nal eftate.  houfes,  farm,  Ian 4s*  and  eftate,  both  freehold  and  copy- 
ing landlTinter-  hold,  Gtuatc  at  Ram/den  and  FinJJuck  in  the  county  of 
•KilndsT  °*ford>  Sw^Bfcl  a'l  of  which  faid  premifes,  (Ming 
horctofclof  the  copyhold,  have  been  by  me  furrendercd  to  the  ufe  of  my 
latter,  if  offered  will.    And  if  my  faid  brother  William  (hould  happen  to 

for  fale,  f  bt  .  rr 

«tiU4  f  bit  «ber  die  before  his  prefent  wife  Martha  %  then  I  leave  unto  his 
pt,ty.  laid  widow  Martha  20/.  a-year,  payable  quarterly  during 

her  life,  out  of  my  landed  eftate  abtfve-mcntioned,  by  the 
perfon  or  perfons  next  after  in  poffefllon  \  and  which  af- 

I  tft 
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tar  my  feid  brother's  death  I  leave  all  the  faid  boufes,        1899% 
farm,  lands,  and  eftate,  as  aforefaid,  unto  my  nephew  " 

garnet  Lainchbury  for  Ijis  life  \  he  keeping  the  fame  in  onthcDcmifeof 
good  tenantable  repair,  and  committing  no  wade*     And        qaijjr' 
after  the  death  of  my  nephew  James%  then  I  leave  the   *•**«»"■** 
fame  unto  my  filter's  cldcft  fon  Edward  LainchburySot 
his  life  \  he  keeping  the  fame  in  good  tenantable  repair* 
and  committing  no  wafte.    And  after  the  de*th  of  my 
nephew  Edward,  then  unto  his  brother  William  for  his 
life  r  he  keeping  the  fame  in  good  repair  without  wafte. 
And  after  the  death  of  my  brother  and  three  nephews, 
as  hereinabove  defcribed,  I  then  leave  all  the  faid  houfes, 
lands,  farm,  and  cftate,  both  freehold  and  copyhold, 
fituate  at  Ram/don  and  Finftuckt  in  the  county  of  Oxford 
aforefaid,  unto  and  amongft  my  five  nieces,  or  as  many 
of  them  as  (hall  or  may  be  then  living,  (hare  and  (hare 
alike."  Then,  after  giving  fevcral  life  annuities  to  different 
relations,  and  fome  fmall  Icgadks,  the  will  proceeds: 
"  I  do  hereby  alfo  charge  all  and  every  of  my  freehold 
and  leafchold  ground  rents,  that  now  do,  or  that  (hall  or 
may  hereafter  belong  to  me,  in  London  or  elfe where,  with 
the  fcveral  payments  of  all  and  every  the  faid  annuities 
herein  mentioned/9    And  then  he  dire&s  that  on  fale  or 
aflignraent  of  any  of  the  annuities,  they  (hall  ceafe* 
"  And  whereas  I  have  reafon  to  fuppofe  that  the  two 
grounds  and  a  little  flip  of  woodland  formerly  belonging 
to  the  late  J*  JSs  cftate  which  I  purchafed  of  his  ne- 
phew £.2?.  muft  be  fold  after  the  death  of  the  prefent 
fwner,  and  as  the  owner  of  the  faid  grounds  has  a  right 
to  a  road  to  and  through  my  lands  to  theirs,  it  may  be 
advifeable  for  me  or  my  heirs  to  become  the  purchaser, 
in  order  to  lay  them  together :  and  if  it  (hould  ever  fo 
happen,  it  is  my  wifh  to  have  them  purchafed,  and  add 

U  2  them 
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1809*         them  to  my  other  adjoining  property  and  to  be  held  ill 
■■  rotation  during  the  feveral  fives,  as  hereinbefore  I  have 

Dot,  >  * 

•nthe  L>tmifeof  left  and  bequeathed  my  other  lands.     And  for  that  pur- 

*£"'"/?  *      P°fc  I  bequeath  500/.  in  truft  to  purchafe  the  bid  two 

Laimcbbvit.  gTOUn(js  anc|  Woodland  when   a  fair  opportunity  fliali 

offer.  And  in  the  mean  while,  it  is  my  requeft  that  the 
faid  500/.  fo  left  be  inverted  in  the  3  per.  cent,  confols* 
in  my  nephew  James's  name,  ift  truft  until  the  faid  pur- 
chafe  can  be  obtained,  provided  the  fame  can  be  had  in 
10  years  after  my  deceafe;  and  if  not,  I  leave  the  faid 
500/.,  with  all  intereft,  unto  my  faid  nephew  James" 
&c.  The  teftator  then  gives  fmall  legacies  to  different 
friends,  and  concludes  as  follows ;  "  And  as  to  all  the 
reft,  refidue,  and  remainder  of  my  money,  ftock,  property^ 
and  effeBsy  of  what  kind  or  nature  fotver  the  fame  may 
be  at  the  time  of  my  deceafe*  I  leave  and  bequeath  the 
fame,  and  every  part  thereof,  unto  my  nephew  jfames 
and  my  niece  Sarah  Lainchbury,  for  to  be  divided  equally 
between  them,  fhare  and  (hare  alike.  And  I  do  hereby 
alfo  appoint  my  faid  nephew  James  Lainchburj  and  my 
piece  Sarah  Lainchburj  executor  and  executrix,  &c.  and 
Kkewife  joint  and  equal  reGduary  legatees,"  &c.  The 
teftator  died  on  the  2d  of  April  i8c2,  leaving  William 
Lainchbury  of  Ram/don^  in  the  county  of  Oxford)  in  the 
will  named,  his  only  brother  and  heir  at.  law.  By  in- 
dentures of  leafe  and  releafe  of  the  7th  and  8th  of  July 
1803,  being  the  marriage- fettle ment  of  the  faid  Sarah 
Lainchbury,  with  Paul  Moot*,  (both  leflbrs  of  the  plain* 
tiff,) the  faid  undivided  moiety  of  the  premifes  in  queftioa 
was  conveyed  to  T.  Andrew  and  J.  P.  Vincent >  the  other 
leflbrs  of  the  plaintiff,  as  truftees  upon  the  trufts  therein 
mentioned.  And  by  certain  other  indentures  of  leafe 
and  releafe,  dated  the  14th  and  15th  of  June  1808,  the 

-  premifeg 
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ptemifes  isqueftion  were  conveyed  by  William  Lainch-  1809. 
fory*  the  teftator's  brother  and  heir  at  law,  to  "Janus  J>or  • 
Laincbburjy  the  nephew,  atid  the  other  of  the  refiduary  ontheDemifrof 

^  r  •  '         Andrew, 

legatees  of  the  teftator,  and  one  of  the  defendants  in  this  "**»# 
action.  The  other  defendants  are  tenants  in  poflVilion. 
The  queftion  for  the  opinioh  of  the  Court  was.  Whether 
any  eftate  in  the  premifes  in  oueftion  pafled  by  the  faid 
will  to  Sarah,  now  the  wife  of  Paul  Moore,  and  whether 
the  plaintiff  were  entitled  to  recover  ?  If  he  were  fo 
entitled,  the  verdict  was  to  (land :  if  not,  a  nonfuit  was 
to  be  entered, 

Richardfott)  for  the  plaintiff,  contended  that  the  devi- 
for'6  real  property  in  Oxford/hire  and  Middle/**  pafled 
under  the  refiduary  claufe,  by  the  words  "  property  and 
11  rffeclu  of  what  kind  or  nature  foever  ;M  though  pre- 
ceded by  the  words  **  money  tndjloct  ,•"  fuch' being  the 
apparent  intention  of  the  devifor;    A  refiduary  devife  of 
all  a  man's  " efeBt  both  real  and  per/oval"  was  held  in 
Hogan  y.  Jack/on  (a),  to  pafi  land.     The  addition  of  the 
word  real  in  that  cafe  only  (hewed   the  intent  more 
clearly :  and  here  it  is  (hewn  by  the  introductory  words, 
as  to  "  my  money  and  effeffs,  &e.  I  difpofe  thereof  as  fob 
lowsj"  and  then  proceeding  to  difpofe  immediately  of 
his  real  eftate ;  which  (hews  a  more  eon&ftent  ufe  of  the 
word  effecli  as  referring  to  realty  than  was  (hewn  in  the 
former  cafe,  where  the  introductory  words  were  "  as  to 
my  worldly  fabftance"  And  the  word  effefi*  being  clearly' 
ufed  as  dtferiptive  of  realty  in  the  beginning  of  his  will, 
it  may  fairly  be  prefumed  that  he  ufed  it  in  the  fame 
fenft  in  the  refiduary  claufe.     In  Doe  d.  Cbilcott  r,  ' 

(«)  C*wrf>.  999.  and  7  Bru  P.  Caf.  4.67, 

Us  whit** 
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Wiite  {a\  when  the  teftator  bavirig  before  devifed  rea^ 
and  perfonal  property  to  his  wife  for  her  life,  empower* 
«jtbeDcmifcof  ed  her  to  give  what  {he  thought  proper  of  her /aid  effeBs 
*     tgmn/*  *     to  her  filters  for  their  lives :  this  was  held  to  extend  her 

Lainch.ciy.  djfpofing  towei  oyCT  fo  rcaky#     The  c,^  0fD„£ 

Spearing  v.  Butler  (£),  and  Cornfield  v.  Gi/fcrf  (r  ),  which 
may  be  cited  for  the  defendant,  onlj  (hew  that  the  word 
effefts,  unlefs  coupled  with  #n  apparent  intention  from 
the  context  to  pafs  real  eftate,  will  only  pafs  perfonaltj  \ 
and  there  were  circumftances  in  each  of  thofe  cafes  to 
{hew  that  the  teftator  only  meant  to  pafs  perfonaltj* 
Here  alfo  the  word  property  is  ufed,  which  is  as  applica- 
ble  to  real  as  to  perfonal  eftate*  And  in  Huxtep  v.  Br*^ 
man  (d),  a  devifc  of  u  all  I  am  worth,"  which  can  mean 
no  more  than  "  all  my  property,"  was  held  to  include 
realty.  So  Lord  Mansfield  in  Hogan  v.  Jaclfon  (<),  con- 
fidered  a  devife  of  "  all  a  man's  property"  to  be  fynoni- 
mous  with  "  real  and  'perfonal  efie&s  ;n  which  were 
there  held  to  carry  the  land*  [Lord  Ellenhrmfgh  C  J, 
obferved,  that  there  was  a  further  reafon  in  the  nrefent 
cafe  for  faying  that  the  teftator  muft  have  meant  the 
realty  by  the  word  property,  as  he  had  evidently  yfed  it; 
in  that  fenfe  in  another  part  of  the  will,  where  he  dire&s 
money  to  be  laid  out  in  the  purchafe  of  a  certain  piece 

of  land  to  be  added  to  his  «*  other  adjrimng  properiy/T} 

\  •  • 

Reader,  contra,  admitting  this  to  be  a  cjueftion  of  in- 
tention, diftinguilhed  this  cafe  from  Hogan  .v.  Jackfimt 
on  account  of  the  word  real  there  added  to  effefts ;  and 
.  ftfxn  Dee  v.  White  by  the  addition  of  the  word  find  be* 
fore  efe£U%  which  referred  it  to  the  realty  before  devifed, 


M  t  JLjff,  3).     '     (i)  f  Term  JC?.  610.  (#)  3  B*#>  51$. 

(4  1  Mr*  Cb.  C*f.  437.  (<)  Cmf  .  304. 

6  and 


Laikcjlbuit* 


IN  THB  FORTY-KINTH  Y*AR  OP  GEORGE  III. 

and  which  could  only  be  enjoyed  after  the  death  of  the 
firft  taker.  And  he  relied  principally  on  Cornfield  v. 
Gilbert y  as  coming  neareft  to  the  prefent  cafe  ;  where  ontheDemircef 
a  devife  of  "  all  the  refidae  of  her  effecls  wherefoever  natnfi  ' 
u  and  whatfoever,  and  of  what  nature  kind  or  quality 
"  foe?er,"  Sec.  was  held  not  to  pafs  land.  And  though 
there  was  an  exception  added  of  wearing  apparel  and  plate* 
and  the  divifion  of  the  refidue  was  to  be  made  by  her 
executors ;  from  whence  it  might  be  colle&ed  that  the 
teftatrix  only  meant  thfc  refidue  /of'  her  perfinaltBcStsi 
yet  the  indication  of  fuch  an  intention  from  thefe  colla- 
teral circumftances  was  fully  counterbalanced  by  her 
having  before  referved  a  rent-charge  out  of  the .  land 
to  her  .heir  at  law  for  life.  Here  the  teftator  firft 
dire&s  his  chambers*  fixtures,  books,  and  furniture  to 
be  fold ;  and  then  he  difpofes  of  his  rea)  eftate ;  and  after- 
wards in  the  reGduary  claufe  he  bequeaths  his  perfonalty  * 
aflbciating  the  words  "property  and  effo&s"  with  "  money 
"  and  Jock,*  which  latter  are  firft  mentioned  by  him : 
and  the  argument  to  be  derived  from  fuch  aflbciation 
was  (tangly  put  by  Grofi  J.  in  Cornfield  v. '  Gilbert ;  and 
that  will  ferve  as  an  anfwer  to  the  obfervation  made  upon 
the  ufe  of  the  word  property  in-  a  former  part  of  the  will* 
At  any  rate  the  heir  will  take  if  there  be  any  doubt  of 
the  teftator's  intention. 

Lord  Ellbnborough  C.  J.  It  is  a  known  maxim 
that  an  heir  at  law  is  not  to  be  disinherited  but  by  ex- 
press words  or  neceffary  implication.  Here  are  no  cx- 
prefs  words }  but  the  queftion  is  whether  there  be  not  a 
plain  implication  from  the  words  ufed,  that  the  teftator 
meant  to  pafs  real  as  well  as  perfonal  property  and  effe&s 
by  the  words  ufed  in  the  rcfiduary  claufe.    The  word 

U  4  ofeBi 
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1809.        ffifis  indeed j  in  its  natural  fenfe„more  peculiarly  import* 

1  moveable  pcrfonal  property ;  but  that  this  t  eft  a  tor  did  not 

«ntbrD«mttbof  mean  to  confine  it  to  that  fenfe,  the  fiift  fentence  of  his 

4p*0i  '      will  (hews.    For  he  begins,  u  As  to  the  Kttle  money  and 

Iaikomvbv,   „  ^g^  &c    I  Aifyok  thereof  as  follows  ;  that  is  to  fay? 

and  then  he  fiift  orders  his  chambers  in  Grays  Inn  to  be 
fold :  that  was  not  moveable  perfonal  property ;  it  ww 
at  lead  a  chattel  real ;  and  if  no  more,  ftill  it  would 
Jhew  that  he  meant  to  include  chattels  real.  But  he  pro- 
ceeds next  to  devift  lands,  &c.  freehold  and  copyhold  ; 
and  that  clearly  (hews  that  in  his  underftanding  of  the 
word  effefts,  it  was  fufficiently  large  to  carry  his  real 
eftate.  He, afterwards  dire&s  money  to  be  laid  out  in 
the  purchafe  of  land  to  be  added  to  his  "  other  adjoining 
property"  That  gives  us  a  ftandard  of  his  meaning  of 
the  word  property,  and  (hews  that  he  meant  by  it  real 
eftate.  Then  follows  the  refiduary  claufe,  by  which  he 
difpofes  of  the  reft  of  his  "  money,  (lock,  property,  and 

"  eflfefls  of  what  kind  or  nature  foever,"  &c.    Then 

.         -  •  •        • 

having  before  (hewn  his  meaning  of  the  word  ejfefts  and 
of  the  word  property,  as  comprehending  real  eftate,  are 
we  to  look  for  a  different  ufe  of  the  word  by  other  per- 
fons  on  other  joccafipns,  when  we  have  an  index  of  his 
own  'mind  to  refort  to  in  the  very  inftrument  before  us, 
where  he  has  told  us  that  by  thofe  words  he  meant  real 
eftate.  I  know  of  no  word  in  general  ufe  fo  inflexibly 
importing  one  meaning  only  as  to  be  incapable  of  bend- 
ing to  the  manifeft  fenfe  of  the  party  ufing  it  differently. 
In  a  late  cafe  (a)  before  us,  we  held  that  the  words 
"  perfonal  estate"  carried  real  eftate,  fuch  being  the  clear 
meaning  of  the  teftator  as  colledled  from  the  reft  of  the 
Will.     In  Hcgan  v.  Jaclfon  the  word  effeBs  joined  with 

(*$  D:t  a\  Tcjcld  v  7ofeMf  ante,  24!. 

other 
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pftbet  voids  importing  the  Tealty  would  carry  it  \  apd  m  1809. 
Ctmfield  t.  Gilbert,  we  reftrained  it  to  perfopalty,  be-  "jj~^ 
canfe  it  appeared  by  the  context  that  per foo ally  only  was  on*«D«mifcof 

AW©a*aW, 

intended.    But  here  it  evidently  was  meant  in  the  larger         *%***? 
fenfe,  and  therefore  we  muft  give  it  that  meaning,  with- 
out doing  any  violence  to'  any  different  conflrudion  put 
upon  the  fame  word  iq  any  other  cafe* 

The  reft  of  the  Judges  concurred  in  the  rtajbn*  give* 
by  his  Lordflup. 

Poftea  to  the  Plaintiff. 


pYFFQRi)  again/i  Woodgate  and  Another*  Sftfi. 

TN  cafe,  the  declaration,  after  fetting  forth  a  judgment  jncafeagainft* 

obtained  by  the  defendants  againft  the  plaintiff,  ftated  '^SS 

that  they  fued  out  a  writ  of  6eri  facias  thereupon,  W  ciouflyfoingout 

1  r      '  an  alias  fi-  fa. 

dorfed  to  levy  71/,  \s.  befides  Iheriff's  poundage,  &c. ;  after  a  fuffldent 

.^,  execution  levied 

by  virtue  whereof  the  ftienff,  at  the  defendant s'  vequclt,  upon  the  plain- 

feized  the  plaintiff's  goods  to  a  much  greater  amount  der  the  firft  fi." 

than  was  neceflary  \  yet  that  the  defendants,  before  the  [he  (heriff  •■*««. 

flieriff  had  made  any  return  to  that  writ,  and  before  they  tum8  i!?dorfcd  - 

■  '  '  upon  the  two 

could  hwfuRy  fue  out  another,  wrongfully  and  mall-  wriu  (which 

'  .   ' !    .  writs  had  been 

cfoufty  fued  out  an  alias  ndri  facias,  under  colour  and  produced  in  evi- 

pitteoee  ahesirf,  indorfed  to  kvy  72/.  u.  4J.  befidea  JaTtiff^rt 

poundage,  Sec. ;  whereby  the  plaintiff  was  put  to  un-.  ^fb^*lnat£]  fl,e. 

neceflkry  expence  and  oppreficd,  &e.    The  defendants  eriff  ftated  that 

?  ¥  .  he  had  forborne 

pleaded  the  general  iffse,  and  alfo  a, licence,,  which  was  to  fell  under  the 

denied  by  the  replication.     At  the  trial  before  Lord  fold 'under  the 

mnbanmgb  C.  J.  at  Wtjkmnfttrt  the  writ  of  fieri  facias  [nf  ^ft  and 

with  the  con- 
tent of  the  now  plaintiff,  were  prima  facie  evidence  of  the  fads  fo  returned  \  credence  being 
6n  to  toe  ottriai  afo  «f  ihc  flieriff  between  third  j*rf*n*. 

having 
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having  been  given  on  evidence  on  the  part  of  the  plain* 
tiff,  the  following  return  annexed  to  it  waa  required  to 
Hah$    .     he  read  by  die  defendant!1  counfd,  aa  part  of  jhe  inftrn- 

HfttJI  ft  ^  A  im  w" 

meijt  prod  need  by  the  plaintiff;  and  though  refilled  by  the 


plaintiff**  counfel,  waa  diie£fced  to  be  read  by  his  Lord- 
Atp^  It  ran  thus— -w  By  virtue  of  the  writ  annexed,  I 
have  fci?ed  and  taken  in  execution  the  gooda  and  chat- 
tels of  the  within  named  E.  G$fford9  in  nay  bailiwick 
hereafter  mentioned,  to  be  fold  and  difpofed  of;  and  at 
the  requeft  of  the  within  named  E,  Woodgttt  the  elder 
tad  JL  W+  the  younger,  the  plaintifis,  and  E.  Gyford, 
the  defendant!  I  kept  and  retained. the  fame  in  my  cuf- 
tody  until  the  return  of  the  annexed  writ;  and  .at  the 
return  thereof,  in  purfuanct  of  an  agreement  made  be- 
tween the  faid  plaintiffs  and  defendant  for  that  purpofe, 
t  writ  of  alias  fieri  facias, .  returnable,  &c.  indorfed  to 
levy  72/.  a/.  44  befides  fhcrifPi  poundage,  &c  waa  de- 
livered to  me  the  laid  flicriff,  and  at  the  requeft  of  the 
find  JS.  Gjjjpvdj  I  forbore  to  fell  the  fame  until  the  26th 
ofJuguf?  laft,  when  I  fold  and  difpofed  of  the  fame  for 
the  fum  of  no/,  171.  and  paid  and  applied  the  feme  as 
ftated  andfet  forth  in  my  return  to  the  writ  of  alias  fieri 
facias."  To  the  alia*  fieri  facias,  (alfo  given  in  evidence) 
the  flicriff  made  a  very  fpecial  return,  (alfo  read  in  evi- 
dence) ftatbg,  that  he  had  paid  to  the  now  defeiidants 
the  fum  indorfed  on  the  writ:  That  he  had  difpofed  of 
other  part  of  the  money  for  which  the  goods  Ud9  ha 
payment  of  rent  and  taxes,  for  which  the  now  plrmTtTlF 
was  liable:  and  that  he  had  always  been  ready  to  pay 
to  the  latter  the  refidue  thereof  if  he  would  accept  the 
fam*    On  the  part  of  the  defendants  it  was  contended* 
that  thefe  returns  were  conclufive  evidence  in  fupport  of 
the  plea  6f  licence,  and  (hewed  that, all  that  the  plaintiff 
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flow  complained  of  had  been  fan&ioned  by  him  at  the 
lime.  On  the  other  hand,  it  was  denied  that  the  plain- 
tiff Gjfford$  who  was  no  party  to  the  fherHPs  return, 
which  was  in  effett  made  on  the'  fuggeftion  of  the  theq 
plaintiffs,  (the  Woodgates)  ought  to  be  afieOed  by  ift 
contents:  and  it  was  contended,  that  the  execution 
having  been  irregularly  made,  it  lay  upon  the  defendant! 
to  fhew  the  fa£k  of  the  now  plaintiff's  licence  and  con- 
tent to  that  irregularity,  and  not  the  mere  di&ura  of  the 
flieriiF,  made  in  his  o^n  judication.  Lord  EUm* 
hnmgb  C  J.  however  wag  of  opinion  that  this  was  pritri$ 
facie  evidence  of  the  fads  ftated  in  the  return,  upon  th$ 
ground  that  faith  was  to  be  given  to  (he  official  aft  of  a 
public  officer,  like  the  (tariff,  even  where  third  perfons 
were  concerned.  That  if  the  (hcriff  returned  a  refcoe, 
the  coqrt  above,  to  which  thp  return  was  made,  wo«14 

*  •  •  •  * 

fo  far  give  credence  to  it,  that  they  wopld  ifiue  an  at* 
tachment  in  the  firft  inftance  (a)  t  though  upon  an  tndkk* 
ment  for  a  refcue,  it  would  be  open  to  the  defendant 
fo  (hew  that  the  return  wis  faMe. 

Objefiion  was  now  again  made,  upon  motion  for  f 
new  trial,  by  Garmv  and  Cunvopd,  to  the  admiflibility  of 
the  evidence  and  the  direction  of  the  Lord  Chief  Juftice* 
but  his  Lordlhip  (and  the  reft  of  the  Court  concurred  with 
htm,)  ftill  thought  that  the  fherilFs  return  was  prim! 
facie  evidence  of  the  fafts  therein  ftated  \  and  therefore 
the  Court  refufed  a  rule. 

(*)  Btx  ▼.  MQiftt,  4  Burr.  »  J*$» 


\ 
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1869, 


*«/fc»  ,  Law  again/}  Ho » son, 

y**6tlw  * 

The  ft.  17  a  3.   rpHIS  was  an  aftion  of  affumpfit  to  recover  the  value 

c.  4».  which  re-      J.  * 

quires  bricks  of  a  quantity  of  bricks  which  had  been  fold  and  dc 

for  fate  to  be  of  .     . 

certain  dimen-  livered  by  the  plaintiff  to  the  defendant.     An  objedion 

a  penalty  forth*  wa»  taken  at  the  trial  that  the  bricks  were  made  of  left 

regulation1, M-  dimenfioni  than  is  required  by  the  flat,  17  Geq  3.C.  42., 

iretea^the10  vhich  after  reciting  *  that  inconveniences  had  aiifen  to 

uyer  again  i 
tie  fraud  of 
iUcr ;  if  br 
be  fold  and  de- 


pre 

buyer  again  ft       the  public  by  frauds  committed  in  lefiening  the  fi?e  of 

Jjie  fraud  of  the  r  '       .  .  •     e 

fdicr;  if  bricks  bricks  under  their  ufual  proportion,  without  any  dimi« 
livered under "  nution  of  price;  for  remedy  thereof,  and  for  the  com- 
to  unknown      mon  gpod  and  benefit  of  the  fubjeft,"  cnaa*,  that  all 

theWle^cannot    ^^  madC  *"  f*,C  ^^  bC' °f  CCrUia  dim€aG<>0»  *« «» 

ieC°ofe^ithc  V*"    specified :  and  then  gives  a  penalty,  on  convi&ion,  of  ao/f 

per  thou&nd  for  the  breach  of  this  regulation.  It  ap- 
peared in  evidence,  that  the  bricks  in  queftioa  had  been 
feed  by  the  plaintiff,  and  fele&ed  by  him  out  of  a  larger 
quantity,  fome  of  which* had  been  rejected  by  him  for 
other  defefls,  but  no  notice  had  been  taken  of  the  fize ; 
and  the  bricks  were  afterwards  received  and  ufed  by  the 
defendant.  But  Lord  ElUnborough  C.  J.  being  of  opi* 
nion,  that  the  making  and  felling  of  fuch  bricks  was  9 
fraud  upon  the  ftatute,  nonfuUcd  the  plaintiff. 

1  Garrow  now  moved  to  fet  aGde  the  noafuit,  on  the 
ground  that,  however  the  breach  of  this  law  might  have 
been  a  reafon  for  the  defendant's  refcinding  the  contraftj 
and  returning  the  bricks  when  he  difcovered  them  to  be 
under  the  flat u table  dimensions,  yet  having  accepted 
and  a&ually  converted  them  to  his  own  ufe,  the  contra& 
was  executed,  and  the  vendee  was  at  all  events  liable  to 

7  pay 
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pay  the  a£tual  value  of  the  goods.    That  the  legiflature         1 809.- 


Law 

Ho»so«« 


bad  not  avoided  the  contra  &  itfelf,  but  only  fubje&ed  the 
bricknuker  to  a  penalty,which  was  alfo  limited  to  be  fued       H?^5^ 
for  within  a  month. 

Lord  Ellenborough  C.  J.    This  was  a  fraud  upon 
the  buyer,  whom  the  legiflature  meant  to  protc&.    He. 
gave  credit  to  the  maker  at  the  time  that  the  bricks  were 
of  the  ftatutable  6ze,  and  the/  turned  out  to  be  air  under 

that  fize. 

Grose  J.  The  legiflature  has  prohibited  the  general 
(ale  of  bricks  which  are  under  fize. 

Le  Blanc  J.  It  did  not  appear  that  the  defendant 
bought  the  bricks,  knowing  them  to  be  under  fize. 

Bayley  J.  The  policy  of  the  a&  was  to  proteft  the 
buyer  (a)  again  ft  the  fraud  of  the  feller,  and  this  can  only 
be  done  by  holding  that  the  latter  (hall  not  recover  the 
value  of  fuch  bricks  fo  (old. 

Rule  refufed. 

(*)  Wtejtbnfonv.  Hudjon,  ante,  180.  and  note  this  diftinflion. 


Bdggett  agalnji  Frier  and  Another.  Frij^9 

June  9th. 

TRESPASS  for  breaking  and  enteriag  the  dwelling-  a  wife  cannot, 
houfc  and  (hop  of  the  plaintiff  Sarah  Boggett,  on  the  "a1nu?n%^!r/ 
8th  of  April  1807,  and  expelling  her  therefrom,  and  Pafs  foi break" 

*  r  o  >  .  ing  and  entering 

,    *  herhoufeand 

feUing  goods  in  her  poffcflion,  by  replying,  in  anfw?r  to  a  plea  of  coyertnre,  that  her  huf band 
Jiad  4  years  before  defcrttd  her  and  gone  beyond  fcas  without  leaving  her  any  means  of  fun  port 
and  that  he  !*ad  not  Once  returned  nor  been  btaut  of  by  her;  and  that  daring  a!l  the  time 
(he  had  lived  feparate  from  him,  tnd  had  traded  and  contracted  at  a  fole  trader  and  fin  frit 
woman,  and  as  fuch  was  lawfully  poflefled,  Sec.  5  the  defendant  rejoining  that  the  hufbjnd 
wa»  a  natural-born  fubjea,  &c.  and  had  not  abjured  the  realm,  or  been  exiled,  or  baniflied* 
or  litigated  therefrom* 

taking 
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taking  her  goods,  &c.  Pica,  That  the  fai<l  Sard?,  at 
the  time  of  the  trefpafs  committed,  and  from  tbcnc* 
hitherto  hath  been  and  ftill  is  under  covetture  of  one 
Jofeph  Boggett,  her  hulband,  who  is  ftill  alive,  &c. 
Replication »  That  before  the  time  of  committing  the 
trcfpafs;  to  wit,  on  the  17  th  of  February  18051  ***  ^ 
Jofeph  deferted  and  left  the  faid  Sarah,  and  departed  out 
of  this  kingdom  to  certain  parti  beyond  the  feas,  to  wit, 
to  AfterUa,  without  letting  any  means  of  neccfiary  pro* 
tifion  and  fupport  to  the  faid  Sarah  z  and  that  from  the 
time  of  his  faid  departure  hitherto  the  faid  Jofepb  has  not 
fettffncd  to  this  country,  oar  cdrrefponded  with,  nor 
been  heard  of  by  the  faid  Sarah ;  and  that  daring  all 
that  time  the  faid  Sarah  hath  lit ed  in  this  kingdom  fepa* 
tate  and  apart  from  the  faid  Jofepb,  and  made  contraflis 
and  obtained  credit  as  a  (ingle  woman,  and  for  her  ne- 
ceflary  fupport  and  maintenance  hath  during  all  that 
time  carried  on  the  trade  and  bufinefs  of  a  merchant  as 
a  (ingle  woman  and  fole  trader,  and  as  fuch  was  law* 
fully  poffefled  of  the  faid  dwellingjioufe  and  (hop  in  the 
declaration  mentioned.  Rejoinder,  That  the  faid  Jofeph 
.was  born  within  this  realm,  and  from  his  birth  .hitherto 
hath  been  and .  (till  is  a  fubjeft  of  our  lord  the  king, 
owing  allegiance,  &c. :  And  that  the  faid  Jofepb  hath 
not  at  any  time  hitherto  abjured  this  realm,  or  been 
tailed  or  banifhed  or  religated  therefrom,  Arc.  To  this 
there  was  a  general  demurrer,  which 

Robert*  was  to  fupport :  but  he  was  diked  in  the  firft 
inftance  by  the  Court,  whether  he  could  diftioguifh  this 
Cafe  in  principle  from  that  of  Mar/hall  r.  Rutt*n(a): 
on  which  he  urged  the  departure  of  the  hufband  in  this 

(«)  S  Tertn  Rtf,  545, 

.cafe 
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Oife  out  of  the  realm,  and  oonfequently  beyond  the  reach 
of  procefs,  under  circumftances  which  evinced  a  per- 
manent defer  tion  of  his  wife  and  country*  And  he  alfo 
referred  to  feveral  «cafea  and  authorities,  which  either  bore 
againft  the  do&rine  of  Marjball  v.  Rutton,  or  diftin- 
guithed  this  cafe  from  it ;  particularly  that  of  de  Gaillen 
v.  PAigU  {a) ;  where  the  wife  having  traded  and  obtained 
credit  in  this  country,  as  a  feme  fole,  in  the  abfcnce  of 
her  hatband,  a  foreigner,  who  refided  abroad,  ,was  held 
liable  to  be  fued  for  her  own  debts* 

But  all  thefe  cafes,  it  was  obferred  by  the  Court,  were 
antecedent  to  that  of  Marjball  v.  Rutten ;  and,  fo  far  as 
they  were  oppofed  to,  were  overruled  by  that  decifion* 
which  reftored  what  was  the  old  eftablHhcd  rule  of  law, 
founded  generally  upon  the  relation  of  hufband  and  wife, 
by  which,  with  certain  known  fpecific  exceptions,  no 
married  woman  was  capable  of  contracting  or  a£tfng  as  a 
feme  folc,  or  of  fuing  or  being  fued  as  inch.  And  Lord 
EUenborougb  C.  J.  referred  to  Marjb  v.  Hutchinfon  (J), 
which  was  under  difcuffion  at  the  fame  time  as  Mar/ball 
t.  Rutton,  and  was  afterwards  decided  in  conformity 
with  that  determination,  as  bearing  ftroagly  upon  the 
prefent  cafe.  And  die  fame  principle  he  faid  was  a&ed 
upon  m  Chamber t  v.  Donald/on  (c). 

The  only  cafes  mentioned  by  Robert*^  as  fubfequent  m 
time  to  thefe,  were  Carroll  v.  Blencow  (d)9  and  Farm  v. 
Granard  (*).  The  firft  waa  the  cafe  of  a  married  woman, 
whofe  hufband  had  been  tranfported  for  7  years  from 
March  1794,  and  during  this  time  (he  had  fold  and  deli- 
vered goods  to  the  defendant,  for  which  the  a£Uon  was 

(*)  1  B$f.  &  pgIL  357.  where  all  the  prior  cafes  are  collected, 
(t)  %  Bof.  6f  Pull-  2ft6,  (0  9  £*p.  471. 

(<Q  4*>.  #.  ft  Of.  %T  W  I  #r»  **•  U. 

brought, 


i<4 


iSoa> 
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1*09.        brought,  and  which  came  to  trial  at  Che  fittings  in  C.  B. 

BoTTTTt  lftcr  ^'f*  m  7™*  l8oi  :  and  it  was  objefled  that  the 
maty  term  of  tranfportation  being  expired,  the  hiifband  Was 
competent  to  fue  for  this  debt.  But  there  being  no  evi- 
dence of  the  hufband's  return,  Lord  Ahanlcf  C.  }.  per- 
.  mitted  the  plaintiff  to  recover.  In  the  other  cafe,  which 
t»  in  Trinity  term  1804,  the  Court  overruled,  Upon 
general  demurrer,  a  replication. to  a  plea  of  coverture* 
ftatrng,  that  the  defendant's  hnfband  refided  in  Ireland, 
and  the  defendant  in  this  kingdom,  feparate  from  het 
hufband  as  a  fingle  woman,  and  as  fuch  contracted  and 
promifed,  &c. :  the  Lord  Chief  Juftice  of  C.  B.  faying, 
that  the  terms  of  the  replication  were  confident  with  a 
mere  temporary  abfence. 

Neither  of  thefe  cafes  were  confidered  by  the  Court  as 
bearing  againft  the  opinion  they  had  intimated  1  and  there- 
fore, without  hearing  Littledali,  who  was  to  have  fupported 
the  rejoinder,  they  gave  judgment  for  the  defendants* 


s*urd*y,         The  King  again/1  The  Inhabitants  of  the  Parifh  of 

June  10th.  . 

Bridekirk  in  Cumberland. 

To  an  india-  HTHIS  was  an  indiftment  for  the  non-repair  of  a  com- 
inhUbiuults  of  a  raon  highway  within  the  parilhj  which,  after  Hating 

5525*1  yjh.«  the terminiof the  highway^hargedthata^tei/i/ar/of  the 
way  within  it,  a  kmc  highway  between  fuch  and  fuch  places  (defcribing 
the  pahOi  was     them  with  the  length  and  breadth,)  on  the  ift  of  June 

immemoriaily  m  .«.»■» 

divided  imo  7      1807, ;  &c.  was  out  of  repair,  &c. :  and  then  it  alleged 

fownlhips,  ihc  -  _ 

inhabitants  of 

which  refpedively  were  immemoriaily  bound  to  repair  the  highways  within  their  refpefliv* 
townfhips ;  and  that  ftart  of  the  highway  indided  was  within  the  tawnfliip  of  G*  B.  kz,  and 
that  the  refidue,  &c  was  within  the  townfliip  of  L.  #.  Sec,  and  that  the  tefpeAive  parts 
ought  to  be  repaired  by  the  inhabitants  of  the  refpe&ive  townfliips*  Sec.  is  bad  }  without 
fpecifying  ivbut  fart  of  the  lvghway  lsy  within  one  townfhip,  and  -what  part  within  the 
other* 

m  that 

r 
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that  the  inhabitants  of  the  pariQi  of  Bridelirk  were  im-        1809. 
memorially  bound  to  repair  the  faid  highway.    The  d«- 

fendants  pleaded,  that  the  parifli  of  Bridekirk  from  time         *iai»P 

.  _  The  Inhabitant! 

immemorial  was  divided  into  feven  towmhips  (naming  of 

them,)  and  that  the  inhabitants  of  the  (aid  (Several  town* 
(hips  rcfpe&ively  from  time  immemorial  have  repaired* 
independent  of  each  other,  when  neceflary,  fuch  and  £6 
many  of  the  feveral  and  refpe&ive  ancient  common  king** 
highways  refpedively  fituated  within  the  faid  rcfpe&ive 
townflups  as  would  otherwife  be  repairable  by  the  inha- 
bitants of  the  faid  parifli  at  latge.  That  part  of  the  faid 
part  of  the  faid  king's  common  highway  in  the  indi&ment 
fpecified,  and  thereby  fuppofed  to  be  ruinous*  now*  is, 
and  during  all  the  time  in  the  indiftment  mentioned  bath 
bttnJUuate  in  the  faid  to*wnJbip  of  Great  Broughton  in  the 
laid  parifh,  and  during  all  that  time  was  and  (till  is  a 
king's  common  highway,  which  but  for  the  faid  prefejip- 
tion  or  ufage  would  have  been  and  would  be  repairable 
by  the  inhabitants  of  the  faid  parifli  at  large :  and  that  the 

rffidtte  of  the  fold  part  of  the  faid  king's  common  highway 

* 

in  the  faid  indi&ment  fpecified,  ice.  is,  and  during  all 
the  time,&c.  hath  been  Gtuate  within  the  faid  townfhip 
of  Little  Broughton  in  the  faid  parifli,  &c.  And  by  reafon 
of  the  premifes  the  inhabitants  of  the  faid  parifli  at  large 
ought  not  to  be  charged  with  the  repairing  the  faid  part, 
&c*  of  the  highway  in  the  indi£fcment  fpecified  ;  hut  the 
rtfpeftive  parts  thereof,  Gtuate  in  the  faid  refpe&ive  town* 
(hips  of  Great  Broughton  and  Little  Broughton,  -  ought  to 
have  been  and  ftill  ought  to  be  repaired  by  the  refpe&ive 
inhabitants  of  thefe  refpe£tive  townQiips  independent  of 
the  reft  of  the  inhabitants  of  the  faid  parifli,  &c.  To  this 
there  was  a  fpecial  demurrer,  becaufe  the  plea  did  not 
fet  forth  or  diftinguiCb  what  part  of  the  highway  alleged 

Vol.  XI.  X  to 
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3  800.         to  be  ruinous  lies  within  the  townlhip  cf  Great  BrtughUrtf 
t        and  tubal  fart  within  the  townlhip  of  Little  Brought**. 

agaimft    * 

The  JnMriranto       /6/r9rf  1Fgued  in  fupport  of  the  demurrer,  that  the 
Bui>*mir*.     inhabitants  of  the  parifli  at  large,  being  liable  at  common' 

law  to  the  repair  of  all  highways  within ,  it,  could  only 
difcharge  themfelves  by  (hewing  with  certainty  on  whoa 
the  burthen  lay,  and  in  what  right.  For  which  he  cited 
Rex  v.  Sheffield  (a)%  Rex  v.  Penderryn  (*),  and  Rex  v.  Great 
Brought**  (c).  The  plea  therefore  fliould  have  ftated  that 
fuch  a  part  of  the  highway  specifying  it,  was  fituate  within 
the  townlhip  of  Great  Brougbton,  the  inhabitants  of  which 
townlhip  were  immemorially  bound  to  repair  it :  and 
that  fuch  other  part,  fpecifying  it,  (or  the  refidoe  of  the 
highway  ftated  in  the  indi£tment)  was  fituate  within  the 
townlhip  of  Little  Brougbton,  and  that  the  inhabitants  of 
that  townlhip  were  immemorially  bound  to  repair  fuch 
other  part. 

The  Court  were  decidedly  of  opinion,  that  this  objec- 
tion was  well  founded.  That  the  parilhioners  mud  ne- 
cefiarily  know  the  limits  of  the  (cveral  townfliips  within 
it  t  and  were  bound  to  (hew  with  certainty  the  parties 
who  were  liable  to  repair  every  part  of  the  highway  in* 
di&ed,  and  in  what  right  they  were  fo  bound.  But  the 
Court  offered  to  give  Litt/eJale,  who  was  counftl  for  the 
defendants,  leave  to  amend  before  argument  \  which  he 
accepted. 

(«)  %  TtrmRt}.  iof.  {t)  li.  51  j.  (r)  $Btrr.  vjoo» 
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The  Kino  againft  Teal  and  Others.  ^/isd. 

THIS  was  an  iodi&mcnt  againft  Thomas  TeaL  Han-   A]]  thc  **»*• 
anu  convitf  ed 

*w£  Stringer,  G.  Etberington%  and  Sar<s£  Cumberland^   UP°«  «n  indidu 
-for  confpiring  falfely  to  charge  the  profccutor  with  being   fpiracy  mvft  be 
the  father  of  a  baftard  child  born  on  the  body  of  Hannah   when*  imricn' 
Stringer,  which  indictment  had  been  removed  by  writ  of  s^de^l*- 
certiorari,  at  the  inftance  of  the  defendants,  into  this   !?Jf€f  ***** 
Court.    Before  the  trial  a  noli  profequi  was  entered  as  to 
Hannah  Stringer  •,  and  at  the  lad  Tori  afiizes  Teal  and 
Cumberland  were  convi&ed  upon  four  counts  of  the  in- 
diftment,  and  Etherington  was  acquitted.*   On  the  fourth 
day  of  the  hft  term  Teal  appeared  perfonally  in  Court, 
and  Cockell  Serjt.  on  his  behalf  moved  for  a  new  trial,  on 
the  ground  that  improper  evidenee  had  been  admitted  on 
the  part  of  the  profecution,  and  that  other  evidence 
tendered  on  the  defendant's  part  had  been  improperly 
reje&ed* 

The  Court  inquired  if  all  the  defendants  who  had  been 
convi&ed  were  then  in  court ;  and  being  informed  that 
Sarah  Cumberland  was  not  prefent,  they  faid  they  could 
not  entertain  a  motion  for  a  new  trial  in  her  abfence}  of 
which,  If  granted,  (he  muft  alfo  have  the  benefit ;  be- 
caufe  if  fuch  a  precedent  were  once  eftablifhed,  the  perfdft 
mod  criminal  might  keep  out  of  the  way,  and  take  the 
opinion  of  the  Court  by  putting  forward  one  of  the  other 
defendants  who  had  been  convi&ed.  Tfafey  alfo  inquired 
if  the  defendants  had  defended  feparately  at  the  trial; 
which  was  anfwered  in  the  negative ;  but  Cockell  Serjt. 
added,  that  he  was  now  only  inftru&ed  by  the  defend- 

X  a  ant 
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1809.         ant  Teal,  and  that  his  client  had  no  control  orer  Sarah 

The  Kino      Cumberland,  and  could  not  compel  her  attendance :  and  it 

Againfl         would  be  very  hard  for  him  in  a  cafe  where  there  was  no 

Teal  ' 

and  Others,  pretence  of  any  collufion,  to  be  deprived  of  the  opportu* 
nity  of  moving  for  a  new  trial  by  her  abfenttng  hcrfelf. 
But  the  Court  fa  id  that  they  could  not  permit  the  motion 
to  be  made,  unlefs  all  the  defendants  appeared,  or  a  fpecial 
and  feparate  ground  were  laid  before  them,  for  difpenfing 
with  the  general  rule.  But  they  faid  they  wodld  bear  in 
mind  what  paffed  now  when  the  defendants  were  brought 
up  for  judgment.  And  the  profecutor  not  moving  for 
Teal's  commitment,  he  was  not  committed  into  cuf- 
tody. 

Afterwards,  on  the  6th  of  May>  Teal  and  Cumberland 
being  prefent  in  Court,  Mr.  Juftice  Lawrence's  report  of 
the  evidence  on  the  trial  was  read ;  and  CockelL  Serjt. 
would  then  again  have  moved  for  a  new  trial :  but  the 
Court  faid  that  the  four  days  being  now  expired,  he  was 
not  entitled  to  make  fuch  a  motion ;  though  they  would 
hear  any  arguments  which  he  had  to  fugged  upon  the  re* 
port,  in  order  to  fatisfy  them  in  the  performance  of  their 
ewn  duty,  that  juftice  had  not  been  done  upon  the  trial: 
and  if  they  were  of  opinion,  on  hearing  thofe  arguments, 
fend  'confidering  the  learned  Judge's  report,  that  there 
ought  to  be  a.  new  trial,  they  would  of  their  own  accord 

award  it.  And  they  referred  to  The  King  v.  Holt,  5  Term 
Rep*  436.  and  to  The  King  v.  Atkinfon,  there  cited.  The 
defendant's  counfel  accordingly  dated  the  grounds  upon 
which  he  impeached  the  former  trial,  and  the  Court  faid 
they  would  conCder  of  them ;  and  in  the  mean  time 
the  Court  committed  the  defendants  to  the  cuftody  of 
the  inarfhalj^without  making  any  rule  for  a  new  trial. 

And 
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And  now  in  this  term  Lord  Ellenborough  C.  J.  faid  that 
the  Court  had  confidered  the  obje&ions  which  had  beeu 
made  to  the  trial,  and  though  not  in  the  form  of  a  motion  agmnft 
for  a  new  trial,  yet  with  the  fame/  benefit  to  the  parties  an(j  others, 
concerned  :  and  they  were  of  opinion  that  there  was  no 
foundation  for  either  of  them.  After  this,  affidavits  in 
mitigation  were  put  in  by  the  defendant's  counfel  and 
read,  and  the  defendants  were  directed  to  be  brought  up 
for  judgment  on  Monday  the  19th  of  June,  when  the 
Court,  taking  into  confideration  the  imprisonment  they 
had  already  fuffered,  and  the  expences  of  the  profecu- 
tion,  fentenced  Teal  to  Gx  months,  and  Cumberland  to 
two  months  imprifonment  in  York  gaol. 

The  obje&ioos  which  Codell  Serjt.   urged  on  the  6th   A  wltneftad- 
of  May  againft  the  verdict   were,    ift,    that  Hannah  to"  have before 
Stringer ywho  was  examined  at  the  trial  on  behalf  of  the  npo™tlefpJrti. 
profecutian,  was  an  incompetent  witnefs.     The  general  •*™l*r  point,  but 
purpofe  for  which  (he  was  called  was  to  prove  that  (he   the^erfuafion 

*      r  r  of  the  defend* 

had  before  fworn,  at  the  indication  of  the  defendant  am,  is  not  an 

9TV<*/,  to  the  profecutor  having  been  the  father  of  her  nefs  againft  him 

haftard  child;  but  that  in  truth  the  defendant  Teal  was  men" fori  con- 

the  father;  and^confequently  (he  was  to  prove  herfelf  %^^^ 

foifworn.     It  was  therefore  objected  on  the  part  of  the   fl^rtr  *>  hc«" 

■*  *  credit. 

defendant,  not  only  that  (he  was  incompetent  to  contra- 
<li£l  the  fa£t  (he  had  before  fworn  to ;  which  fcemed  to  be 
admitted,  he  faid,  by  the  learned  Judge  5  but  that  (he  was 
an  incompetent  witnefs  for  any  purpofe,  on  the  ground  of 
her  acknowledged  perjury  and  infamy.  It  was  urged,  that 
if  (he  had  been  convicted  of  perjury  at  common  law,  (he 
could  not  have  been  examined  at  allunlefs  reftoredto  credit 
by  the  King's  pardon ;  or  in  the  cafe  of  felony,  by  burning 
in  the  hand,  which  operates  as  a  ftatute  pardon :  and  that 
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■ 
■ 

it  was  not  the  funifbment  which  worked  the  infamy,  but 
the  crime >  as  dated  by  Ld.  Ch.  B.  Gilbert  la)  and  i/jw- 
agwfi        Vw*  (*)•    That  it  made  no  difference  whether  the  infamy 

mlotten-  vfcrc  'oun<*  fy  verdiQ,  ot  by  the  confeffion  of  the  party 
tendered  as  a  witnefs ;  for  there  could  not  be  more  certain 
evidence  of  the  fad  than  the  confeffion  of  the  party  in 
open  court*  Being  afked  by  the  Court  what  he  had  to 
fay  to  the  common  cafe  of  an  accomplice  giving  evidence, 
though  admitting  himfelf  guilty  of  a  fa£t,  fuch  as  trea- 
fon,  which,  if  convi&ed  of  it,  would  render  him  incom- 
•  petent  ?  he  anfwercd,  that  there  the  accomplice  did  not 
admit  himfelf  guilty  of  the  very  crimen  falfi  which 
{hewed  him  unworthy  of  being  believed.  [Le  Blanc]* 
qbferved  from  the  report,  that  the  learned  Judge  at  the 

y  trial  was  of  opinion  that  the  woman  might  be  examined 

on  thofe  counts,  which  did  not  ftate  that  (he  went  before 
a  magiftrate  and  took  the  oath  of  filiation.]]  Objection 
was  taken  that  evidence  could  not  be  received  of  what 
the  woman  had  fworn  before  the  magiftrate,  which  had 

♦ 

been  taken  down  in  writing,  unlefs  the  depofition  itfclf 

•   •        • 

was  produced :  on  which  the  magiftrate,  before  whom  it 
was  taken,  offering  to  put  in  the  depotUton,  though  that 
was  put  afide  for  the  fake  of  regularity  vt  the  inftant,  the 
examination  of  the  witnefs  Stringer  went  on  with  refe- 
rence to  fuch  depofition.  He  then  infifted  much  upon 
the  cafe  of  Titus  Oates  (c\  where  the  evidence  of  a  wit* 
nefs,  that  he  had  befpre  perjured  himfelf  at  the  fuggeftiou 
of  the  defendant,  was  rejected  by  this  Court  on  a  trial  a( 
bar ;  though  the  witnef?  had  not  been  convi£lcd  of  per- 
jury :  and  this  decifion  was  approved  of  in  the  cafe  of 
JH'fzabtth  Qanmng  (</).  Upon  the  fame  principle  pne  wbq 

is)  Gty.  L  *f  EviJ,  it  j.  (f)  %  Hmk.  cj»  tf  J.  i?.  ** 
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admits  himfclf  to  be  an  infidel  is  difqualificd  to  be  a  wit*        1(09. 
fiefs.    [Lord  ElUnbarougb  C.  J.    An  infidel  cannot  admit        " 
the  obligation  of  an  oath  at  all,  and  cannot  therefore  give        tgma/i 
evidence  -under  the  fan£tion  of  it.     But,  though  a  perfpn     a^j  others 
may  be  proved  on  his  own  (hewing,  or  by  other  evidencet 
to  have  forfworn  himfclf  as  to  a  particular  fa£t  j  it  does 
not  follow  that  he  can  never  afterward^  feel  the  obliga- 
tion of  an  oath ;  though  it  may  be  a  good  reafon  for  the 
jury,  if  fatisfied  that  he  had  fworn  falfely  on  the  particular 
point,  to  difcredit  his  evidence  altogether*    But  (till  that 
would  not  warrant  the  rejection  of  the  evidence  by  the 
Judge  j  it  only  goes  to  the  credit  of  the  witnefs,  on  which 
the  jury  are  to  decide.]    Ld.  Ch.  B.  Gilbert  (a)  fayst 
**  another  thing  that  derogates  from  the  credit  of  a  wit* 
oefs  is,  if  upon  oath  he  affirmed  dire&Iy  contrary  to 
what  he  afierts,  &c.  >  this  takes  from  the  witnefs  all  ere-  * 

dibility,  inafmuch  as  contraries  cannot  be  true*99    And 
again  he  fays  (£),  that  "  if  the  mother  of  a  baftard  child 
charge  two  perfons,  (he  lofes  her  credibility,  that  (he  Whereawitneft 
Cannot  charge  either  of  them."    [Lord  EUenborovgb  C.  J.  to  have  been'  C 
obferved,  that  thofe  pafoges,  contrafted  with  others,  SSSS,^*  - 
pointed  at  the  diftin&ion  between  competency  and  ere di-  a"£  t!Je  Ju<?£c 
tilift.    And  then  called  on  Cockell  to  ftate  his  other  ob-   m?ttria^  to  hear 

*  wjtnefllt  ten- 

je&ion  on  account  of  the  reje&ion  of  evidence  propbfed.1  <*<T*<*  ty  th« 

-*  defendant  to 

The  other  obje&ioo  amounted  to  no  more  than  this,  fluw  her  coo- 
that  Hannah  Stringer,  the  witnefs,  having  admitted  that  other^^ 
(he  had  been  conne&ed  with  two  or  three  perfons,  the  J1*  &1!lxfyaZ*m 
learned  Judge  thought  it  immaterial  to  examine  witnefies  J01*!?^  te  *° 
tenderecLon,  the  part  of  the  defendant  to  (hew  that  (he  lhe  Court  bemg 

_  fatiifitd  that 

had  been  alio  connected  at  other  times  with  feveral  other  this  couw  nave 
perfons;  confideriog  that  by  her  own  (hewing  (be  was  a  onthtwtfST 

_  refafed  a  ntw 

*  •  1 

(«J  P.  J3*-  M»  ***•  (*)/&.  139.  account 
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rtop.   -    coittmofi  woman.   But  it  was  now  urged  that  the  ea tent  of 
""^        her  proftitut&on  might  have  (baken  her  credit  in  a  greater 
4<"«*        degree.     On  this  Lord  Eflenknm?h  C.  I .  observed,  when- 
and  others,     he  afterwards  delivered  the  opinion  of  the  Court,  as  be* 
fere  mentioned,  agataft  the  obje&ionsj  that  if  the  evi- 
dence had  been  admiftbd,  it  could  hare  made  no  differ- 
ence, at  lead  it  ought  not  to  have  made  any  difference 
in  the  vcrdifl. 


s*wrdqf  Doe,  on  the  Demlfe  of  Spicer,  a?ainfl  Lea. 

y«ff*loth.  ...         *  c      J 

A  leafe  of  lands   JN  eteament  for  lands  in  Wiltjhire,  the  demife  was 

by  deed,  fince       X       .  . 

the  new  ftilc  laid  on  the  1 2th  of  Oclober  1808,  and  it  appeared  that 

to  hold  lrom  .  .  t  . 

thefcaftof  St.  notice  was  given  on  the  24th  of  March,  to  quit  on  the 
be  taken  to  l  ith  of  Oclober,  Old  Michaelmas  day.  The  fafts  were  that 

JJyJJ^JJ  the  original  tenant,  who  had  under-let  to  the  defendant, 

cannot  be  Oicwn  |ia<j  ;n  ,7g0  t^tTi  the  farm  Dy  parol  from  0j<|  Michael- 
by  exinnfic  evi-  '  *  * 

dencetoreferto  mas  \  but  after  folding  for  about  three  years,  he  took  a 

a  holding  from        ,y 

Old  Michaelmas ;  leafe  of  it  for  1 3  years,  to  hold  from  the'feajl  of$L  Mi- 
quhztQMMi-  chael ;  and  after  the  determination  of  that  leafe,  which 
given  half  a°ye^r  expired  in  1796,  the  tenant  had  held  en  without  coming 
before  Nt^^   to  any  new  agreement.     It  was  thereupon  objected  at  the' 

trial,  on  th"  part  of  the  defendant,  that  the  tenant  molt 
be  takes  to  hold  according  to  the  terms  of  that  leafe;  and 
that  being  to  hold  from  the  feaft  of  St.  Michael  generally, 
mud  be  taken  to  mean  New  Michaelmas,  and  could  not 
be  explained  by  parol  evidence  to  mean  Old  Michaelmas  i 
and  then  the  notice  to  quit  at  Old  Michaelmas  was 
wrong.  Chambre  }.,  before  whom  the  caufe  was  tried, 
agreed  that  the  terms  of  the  leafe  concluded  the  holding 
to  be  frpm  New  Mictaelmat :  but  that  as  the  notice  was 

ferved 
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fcnred  before  New  Lady-da?,  and  the  tenant  bad  theteby        1 809. 
bad  more  than  fix  months  notice  to  quit,  no-  injuftice       ' 
was  done  to  him  &  and  that  the  notice  was  (Sufficient}        Sfick* 
be  therefore  dire&cd  the  jury  to  find  a  verdiQ  for  tkl         lxa« 
plaintiff.    But  as  the  point  was  new,  he  gave  the  defend- 
ant's counfel  leave  to  move  to  enter  a  nenfnit,  if  thd 
Court  (hould  think  the  obj^dion  well  founded.    A  rule 
nifi  for  that  purpofc  having  been  obtained  in  the  lift 
term 5 

JdeyU  and  Eaji  now  (hewed  taufe  againft  the  rule,  and 
contended,  firft,  that  the  leafe  being  from  Michaelmas 
generally,  though  prima  facie  that  muft  be  taken  to  meat} 
New  Michaelmas i  was  capable  of  being  ihawn  by  extrin* 
fie  evidence,  fuch  as  the  fa£t  of  the  previous  holding,  and 
the  underloading  of  th$  parties,  to  mean  Old  Michael* 
mas*  And  they  referred  to  Farley  a\  The  Mayor  y  &c.  of 
Canterbury  v.  Wood{a)%  .Kent  Sum*  Aflizes  1794,  before 
Lord  Kenyan  C.  J.,  where  the  tenancy  was  from  MU 
chaelmas  to  Michaelmas %  and  the  notice  was  given  on  th$ 
aoth  of  March  1 793  to  quit  on  the  1  oth  of  Oclober  follow* 
ing 5  which  was  objefted  to  be  infirfficient,  as  it  ought 
to  have  been  to  quit  either  at  Michaelmas  generally,  or 
on  the  29th  of  September.  But  Lord  Kenyan  permitted 
evidence  to  be  given,  that  by  the  cuftom  of  the  countjr 
of  Kent  fuch  a  tenancy  from  Michaelmas,  generally,  waa 
confidered  to  be  Old  Michaelmas-;  and  held  the  notice  to 
be  regular.  [Being  afked  whether  the  holding  there-were 
by  deed  ?]  they  faid  that  it  did  not  fo  appear ;  but  that 
would  make  no  difference  3  for  here  the  leafe  had  ex* 

(a)  This  was  cited  from  Runtnngtonys  Ejeffmerrt,  in.    The  fame  cafe . 
is  reported  in  1  Eft,  N.  P.  Of  198.  with  Tome  variation. 

pired 
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J  809,  pired,  and  the  tenJtnt  only  heW  by  implication  trader  the 
— —  terms  of  it.  adly,  Sappofing  the  evidence  to  be  conclu- 
Srirtt  *fc  ***  *c  tenancy  was  from  New  Michaelmas,  yet  th{ 
^£^  notice  was  fufficient.  The  law  required  reafonablc  no- 
tice (a),  which  bad  been  deemed  in  thefe  cafes  to  be 
half  a  year's  notice  to  quit  before  the  end  of  the  tenant's 
year :  and  here  the  tenant  had  had  half  a  year's  notice 
and  more  *  for  the  notice  was  given  before  New  Ladj»daj  $ 
and  therefore  he  could  not  complain  \  for  no  prejudice 
could  enfue  to  him  from  the  excefs  of  the  time,  and  he 
bad  all  the  benefit  of  it  if  he  pleafed  to  remain  after  New 
Michaelmas.  It  was  therefore  different  from  the  cafe 
where  a  notice  is  given  to  quit  at  a  different  quarter  or 
tialf  year  from  the  commencement  of  the  tenant's  hold- 
ing -,  for  there  be  would  have  to  pay  additional  rent,  and 
be  fubje&ed  to  all  the  intermediate  burthens  of,  bis  te- 
nure. But  here  no  fuch  inconvenience* could  enfue. 
They  alfo  wllbed  to  rely  on  evidence  of  a  fubfequent 
waver;  but  were  anfwered,  that  that  point  was  not 
referved. 

Jjent  Serjt.  and  Cajberi  contra  were  flopped  by 

The  Court,  who  were  of  opinion,  on  the  firft  point, 
that  no  extrinfic  evidence  Could  be  given  to  explain  the 
lime  of  holding  ftated  in  the  deed^  which  muft  be  taken 
to  be  from  New  Michaelmas,  fince  the  aft  of  parliament 
for  altering  the  (tile :  unlefs,  as  Lord  EUetthrwgh  ob- 
ferved,  there  had  been  any  reference  in  the  deed  itfelf  to 
the  prior  holding.  And  nothing  having  been  fhewn4 
fubfequent  to  the  expiration  of  the  leafc,  from  whence  a 

ft)  Vide  ptr  fPiImn] .  in  7mmu*i  v.|R«w/i»/ai,  3  Bmr,  1609. 
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new  time  of  holding  could  be  inferred;  the  tenant  mud         1 809* 
be  taken  to  have  held  on  under  the  terms  of  that  leafe*         — 

Doe  draw 

They  were  alfo  of  opinion  with  the  defendant  on  the        Srict*. 

fecond  point  ;  that  conGdering  the  tenant's  year  to  end         ^£'* 

at  New  Michaelmas,  the  notice  to  quit  at  Old  Michaelmas% 

though  given  half  a  year  -before  New  Michaelmas,  was 

bad;  for  the   notice  mull  be  to  quit  at  the  end  of 

the  tenant's  year  j   and  if  it  might  be  given   to  quit 

12  days  afterward*,  it  might  as  well  be  at  any  other  time. 

That  the  landlord  could  not  alter  the  period  of  quitting 

by  his  notice  5  and  this  was  given  fpecifically  as  a  notice 

to  determine  the  tenancy  at  Old  Michaelmas  y  and  not  as 

a  liberty  to  the  tenant  to  remain  at  his  option  for  fo  long 

after  his  tenancy  expired* 

Rule  abfolutc. 


Taylor  avaintl  Forbes.  Jifewfe* 

6       J  Junt  iUh. 

'THE  affidavit  of  debt  made  by  th£  plaintiff  to  hold  the  Affidavit  ©f 

defendant  to  bail  dated  that  the  defendant  was  *Vi-  that  defendant 

debted  to  the  plaintiff  in  fo  much,  for  goods  fold  and  de-  7hl  plaintiff  in* 

Kvcred  to  the  defendant,  (not  faying  «  fold  and  delivered  g^tkhmi 

ty  the  plaintiff  to  the  defendant.")     On  which  Burrough  J1!]^*  (J^ 

obtained  a  rule  calling  on  the  plaintiff  to  accept  common  plaintiff)  to  the 

bail,  upon  the  infufficiency  of  fuch  affidavit :  and  cited  infuftdenu 
Mackenzie  v.  Mackenzie  (a)t  Perks  v.  Severn  (£),  and  Gj- 
throw  v.  Hagger  (r),  as  in  point.  Marryat  now  {hewed 
caufe,  and  faid  that  Cathrow  v.  flagger  went  further 
than  the  former  cafes,  and  was  decided  without  reference 
to  Cvpfinger  v.  Beaton  (</),  which  was  contrary  to  it.    And 

•      I*)  iTcrmRtf*  71$.  (*)  7  £*A  »94« 

(0  S  £ajt,  itf*  to  S  Term  R*f>,  338. 


». 
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1809*         that  the  meaning,  of  this  affidavit  being  obvious  to 
Taylor       Court   would  not,    a*  they  had  declared  in  the  bft* 
r?fi^.        mentioned  cafe,  entangle  the  (tutors  in  unnccefttry  nice- 
tics.    But  by 

Lord  Eijlbnborough  C.  J.  The  ftriftneft  requited 
in  thefe  affidavits  is  not  only  to  guard  defendants  againft 
perjury,  but  alfo  againft  any  imfconception  of  the  law 
by  thofc  who  make  the  afidavits.  And  the  leaning  of 
my  mind  *is  always  to  gieat  ftridnefs  of  eoaftru£ttori 
where  one  party  is  to  be  deprived  of  his  liberty  by  the 
aft  of  another. 

Per  Curiam^  Rule  abfolute* 


jifajty  Sprang  againft  Monprivatt. 

Jfiufi  I  *th. 

Where  a  writ  of  1XTIGLET  obtained  a  rule  on  the  plaintiff  to  (hew 

error  is  allowed  rw                                                     .                  •    «      1       ■    .. 

before  tKe  ex.  caufc  why  the  proceedings  agaioft  the  bail  upon 

^£rt£d  the  writs  of  fcire  facias  (hould  not  be  flayed  pending  the 

'ewlcf'tbeir  w"1  °*  crTOr »  tl)e  **"*  m|kf  taking  ta  P*7  *°  ^e  plain- 

prinoipa),  the  ^flf  t^e  damages  recovered.  OR  to  furrender  the  defiutdael 

bail  ate  entitled  •                                         ;                              J 

to  fey  the  pro-  within  four  days  of  the  determination  of  the  writ  of 

tbL^mimg"  error,  in  cafe  it  (hould  be  determined  in  favour  of  the 

**££*  «%™i  Pra«tiff M-  This  W8S  now  w"  ^ -»«- 

^'he'damVes  ryat*  unlefs  the  bail  undertook  to  pay  the  damages  aod 

recovered,  or  to  cofts  in  the  original  a&ion,  the    cofts  of   proceeding 

.  defendant  with-  againft  them,  and  of  this  application,  and  alfo  the  cofts 

determination  in  error,  within  four  days  after  the  determination  of  the 

detcrmTncd  in  wr*  of  CTro*»  l{  determined  in  favour  of  the  original 

favour  of  the 

ordinal  plain*  ^  ^.^  .^  accW(Jjng  t0  thc  form  of  the  ^^  jn  Ctfna  v.  Arcbtr, 

1  ifirrr.  340  ,  which  wai  referred  to  on  moving  for  the  rule. 

plaintiff. 
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phintiffi,     And  the  queftion  was,  on  which  of  thcfc  con-         1 809. 
ditfoss  the  proceedings  were  to  he  ftayed.  " 

The  writ  of  capias  ad  fatkfacienduia  iflued,  find  was  *gm*fi 
lodged  in  the  fherifFs  office  on  the  25th  of  Aprils  return-  °»*«ivatt. 
able  on  the  3d  of  May  \  on  which  non  eft  inventus  was 
returned.  The  writ  of  error  was  tefted  on  the  6tb,  and 
allowed  on  the  9th  of  May.  The  fcire  facias  againft  the 
tail  iflaed  on  the  8th  of  -Wary,  was  lodged  with  die  fhetiff 
00  the  9th,  and  was  returnable  on  the  15th  of  May* 
The  alias  fcirc  facias  ifiued  on  the  25th,  was  lodged  with 
the  fheriff  on  the  26th,  and  was  returnable  on  the  ad  of 
June%  the  firft  day  of  this  term :  on  which  laft  day  thfc 
rale  to  appear  to  the  writs  of  fcire  facias  was  giren. 

Marry  at,  againft  the  rule,  urged  that  though  a  writ  of 
error  was  a  fuperfedeas  as  to  the  principal,  it  was  not  fo 
as  to  the  bail ;  which  was  proved  by  the  neceflity  the  bail 
were  under  to  apply  to  this  Court  to  day  proceedings 
againft  them,  pending  the  writ  of  error ;  and  therefore  ' 

coming  to  aflc  a  favour  of  the  Court,  they  muft  fttboait 
to  fair  terms.  The  cafe  of  Copron  v.  Archer  indeed  feems 
to  have  proceeded  on  the  ground  that  the  allowance  of 
the  writ  of  error  was  a  fuperfedeas  even  as  to  the  bail  5 
and  that  it  was  enough  that  the  allowance  was  before 
the  time  indulged  to  the  bail  for  rendering,  though  no-  » 

tice  of  the  allowance  were  not  given  till  afterwards  :  but 
that  was  decided  by  only  two  Judges  in  court,  and  ftands 
alone.  Whether  the  writ  of  error  there  were  fued  out 
before  or  after  the  capias  does  not  appear :  but  here  the 
writ  of  error  was  not  fued  out  till  after  the  return  of  the 
capias  ad  fatisfaciendom,  and  the  bail  did  not  apply  to 
ftay  the  proceedings  till  the  time  for  rendering  their 
principal  was  out:  in  which  cafe  it  was  faid  by  the 

13  Court, 
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1809*        Court*  in  Richard/on  v.  Jelly  (0),  that  they  would  not 
.  give  the  bail  any  time  for  that  purpofe.  but  only  four 

SVRAMO  *  * 

s^aimfi        days  to  pay  the  money  in,  after  the  judgment  was 
affirmed* 

WigUji  contra,  relied  on  the  cafe  of  Capron  y.  Archer* 
where  a  Cmilar  rule  was  granted  on  the  ground,  as  it  is 
cxpreffed  in  the  report,  that  the  defendant's  writ  of  error 
was  allowed  before  the  time  was  expired  within  which  the 
hail  bad  indulgence  to  fur  render  tie  principal.  That  nraft 
mean  aftet  the  firft  feire  facias  1  and  fliews  that  the  al- 
lowance of  the  writ  of  error  was  not  till  after  the  capias 
ad  fatisfaciendum :  and  the  notice  of  the  allowance  these 
could  not  hare  been  given  till  after  the  expiration  of  die 
time  for  rendering  *  becaufe  the  report  ftates,  that  the 
writ  of  error  was  allowed  before  the  lime  expired  withis 
which  the  bail  had  indulgence  to  (urrender.  Here  the 
allowance  of  the  writ  of  error,  which  was  on  the  9th  of 
•  May,  was  clearly  before  the  ifluing  of  the  fecond  fcire 
facias  (*),  and  therefore  within  the  precedent  of  Capro* 
r.  Archer  (c) :  and  Buchanan  v.  Alders  (J),  where  further 
terms  were  impofed  upon  the  bail,  went  upon  the  ground 
that  the  bail  were  fixed  before  the  writ  of  error  was  fued 
out  *  which  recognizes  the  fame  principle.    [Le  Blanc  J. 

Si 

(#)  xStrg.  117a. 

(*)  It  feems  from  1 TM9 145, 6.  (2d  tdJt.)  and  the  rcfolt  of  the  cafes, 
that  at  matter  of  right,  the  bail  cannot  render  their  principal  after  to* 
return  of  the  capias  ad  fatisfaciendnm*  But  by  the  indulgence  of 
the  Court,  where  the  proceedings  are  by  bill,  the  bail  may  render  any 
time  before  the  rifing  of  the  Coafrt  on  the  mum-day  of  the  fecond  fare 
facias,  or  of  the  firft  fci.  fe«  where  a  fcire  feci  is  returned.  Where  the 
proceedings  are  by  original,  they  may  render  at  any  time  before  the  fifing 
of  the  Court  on  the  appearance-day  or  qoarto  die  poft  of  the  return  of 
,the  fecond  fcire  facias,  or  of  the  firft,  where  a  fcire  feci  is  returned  1 

(/)  I  Burr.  34&  {d)  3  £*/,  54*, 

i&esl 
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tflted  if  he  were  aware  of  the  eafe  of  Copous  v.  Ityfe*  (a)t 
which  feems  to  have  proceeded  on  the  time  within  which 
the  bail  applied  for  the  indulgence,  and  not  upon  the 
time  of  the  allowance  of  the  writ  of  error.  To  which 
it  wis  anfwered,  that  the  pra&ice  was  different  in  C  B.] 
And 

Lord  Ellbnboeough  C.  J.,  after  confulting  with  the 
reft  of  the  Court,  faid,  that  they  were  of  opinion  that 
confidently  with  the  cafes  which  had  been  decided  in 
this  court,  the  time  to  be  looked  to  was  when  the  writ 
of  error  was  allowed,  and  not  when  the  indulgence  was 
applied  for :  and  therefore  in  this  cafe  the  wot  of  error  « 

baring  been  allowed  before  the  time  allowed  for  render- 
ing the  principal  was  out,  the  rule  muft  be  made.abfolute 
en  the  terms  in  which  it  was  moved. 

(*)  i  Afop  Jty.  67. 


Flicker  againfi  Eastman.  If"*** 

A  Rule  was  obtained  on  the  defendant  to  (hew  caufe  A  Judge'*  or&tt, 
*""  why  a  Judge's  order,  dated  the  17th  of  May  laft,  or-  Il&tStSi 
dering  "  that  upon  payment  of  62I.  14J.  the  debt,  and  the  °°-ft8dby  ti?"" 
cods  to  be  taxed  by  the  mailer,  on  or  before  Wednefday  ceedingtfliouid 
next,  all proceedings Jbould  be Jlaygd"  fliould  not  be  made  only  conditional 
a  rule  of  Court ;  and  why  the  matter  fliould  not  be  di-  ant.  "' 

reflcd  to  tax  the  plaintiff  his  colls :  the  plaintiff  intending 
afterwards  fb  move  for  an  attachment  upon  this  rule. 
On  the  15th  of  May  an  order  for  time  to  plead  expired. 
On  the  16th  the  defendant  took  out  a  fummotis  for  the 
plaintiff  to  (he*  caufe  why,  on  payment  of  the  debt  and 
eofts  within  a  week,  further  proceedings  fliould  not  be 

•  ftayed; 


£*4TMA«« 
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ftayed :  on, which  the  plaintiff's  attorney  confeoted  t* 
the  order  in  qucftion,  which  wis  accordingly  obtained  on 
mgat^  the  1 7 th  i  ami  but  for  thh  order,  the  plaintiff  would  hate 
been  entitled  to  figo  judgment  for  want  of  a  plea  on  that 
iday.  Notwithstanding  this,  the  defendant  waited  till  the 
24th  of  May,  when  the  order  for  the  payment  of  the  deht 
and  coft8  was  out ;  and  then  he  pleaded  the  general  iffue  j 
which  the  plaintiff  refufed  to  accept,  and  applied  to  the 
•matter  to  tax  the  cofts :  the  mailer  however  refufed  to  do 
fo,  confidering  that  order  to  be  conditional :  whereupon 
the  plaintiff  obtained  the  prefent  rule ;  and  the  qneftion 
was,  whether  fuch  an  older  were  conditional  ox  peremptory  t 

Borrow  nefifled  the  rule,  relying  upon  the  general  un- 

•  

derftandiog  in  the  matter's  office  and  atnongft  the  prac- 
titioners, that  fuch  orders  were  only  conditional  in. this 
court,  though  peremptory  in  C.  B.  (a) :  and  fuch  he  in- 
filled was  the  grammatical  conftru&ion  of  the  words  of  it. 

Holroydy  contra,  infilled  that  as  the  effe£l  of  fuch 
an  order  was  to  flay  the  plaintiff  from  proceeding  in  the 
mean  time,  it  mud  in  its  nature  beconfidered  as  peremp- 
tory ;  and  alfo  by  analogy  to  rules  of  court  drawn  up  on 
payment  of  a  fum  of  money,  which  are  always  deemed  to 
be  compulfory  (£),  except  in  the  common  cafe  of  pay- 
ing money  into  court,  where  there  is  no  (lay  of  pro- 
ceedings. 

« 

Iford  Ellehbo&ough  C.  J.  It  is  true  that  the  order 
procured  for  the  defendant  an  immediate  (lay  of  proceed* 
ings  up  to  the  24th,  by  which  he  has  fecured  to  himfelf 

(«)  Vide  Bern*,  a  8  3.     Pr.  Reg.  159. 
(*)  King  ?.  r.  v.  CHfion,  5  7trm  Rfr  stf. 


i 
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til  advantage  without  any  equivalent  to  the  plaintiff,  un-        1809. 
left  the  order  be  confidered  as  abfolute :  but  this  ought        ■ 

Ftxcrt* 

not  to  be  taken  by  implication,  when  the  plaintiff  might  *gmnti 
have  required  words  of  obligation  to  be  inferted  in  the 
order,  as  is  very  frequently  done.  But  as  the  order  is 
now  drawn  up,  the  (trill  conliru&ion  of  the  words  is 
only  to  make  it  conditional  $  and  fuch  has  been  the  ge- 
neral underftanding  in  the  profeflion. 

Per  Curiam,  Rule  discharged. 


Hill  againft  Jones*  Jtfw<r, 

yum  iatb« 

'THE  defendant  was  arretted  on  the  id  of  May  above  ifbaiitothe 

60  miles  from  London,  and  gave  a  bail-bond  to  the  ^J*ff£? 
(heriff:  on  the  6th  the  fame  bail  were  filed  above :  on   ception  taken 

before  an  aflign- 

the  10th  exception  was  taken  to  the  bail;  and  they  not   mentoftbebaii- 

'  bond,  they  are 

having  iuftified  by  fome  mi  (lake,  the  plaintiff  ten  days   bound  to  juftify 

r  \  no*writhftand- 

after wards  took  an  aflignment  of  the  bail-bond,  an<J  com-  ing  fuch  afligo- 
menced  proceedings  thereon.  In  the  mean  while  the  de- 
fendant had  obtained  further  time  for  juftifying  his  bail, 
and  then  applied  to  fet  afide  the  proceedings  for  irregu- 
larity :  and  Phelps  on  his  behalf  contended  that  the  plain- 
tiff having  taken  an  aflignment  of  the  bail-bond  had 
thereby  precluded  himfelf  from  objeding  to  the  Sufficiency 
of  the  fame  bail,  and  waved  his  exception :  upon  the 
fame  principle  that  he  could  not  have  excepted  "to  thenV 
after  he  had  taken  an  aflignment  of  the  bail-bond  (a). 
Efpinaffe  control  infifted  on  the  neceflity  of  juftifying  the 
bail,  the  exception  having  been  well  taken  at  the  time. 
That  bail  regularly  excepted  to,  and  not  juftified,  are 

(*)  t  Tuldt  133.  cites  1  Satk*  97.  and  7  MU>  6i» 

Vol,  XI ,  "  Y  confidered 
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i8oc>        confide  red  as  no  bail ;  and  the  plaintiff  is  thereupon  efr 
l„  titled  to  take  an  aflignment  of  the  bail-bond;  and  that 

si  ILL 

*g*h#        he  ought  not  to  be  placed  in'  a  worfe  condition  by  the 
defendant's  having  put  in  the  feme  bail  above. 

The  Court  direfied  the  matter  to  (land  otet,  and  on 
this  morning  Le  Blanc  J.  faid  that  they  were  of  opinion 
that  the  exception  to  the  bail  having  preceded  the  align- 
ment of  the  bait-bond,  the  defendant  was  bound  to  juftify 
them.  But  under  the  circumftances,  they  gave  leave 
to  the  defendant  to  juftify  his  bail  after  the  ufuil  time. 


Tmjdy,  Doe,  on  the  Dernife  of  the  Earl  and  Counted 

Cholmondeley,    againji   WeathiSrby    and 
Others.     . 

i£TZ™£d  XHIS  fie£lm€nt,  was  "bought  in  right  of  Lady  ChoT- 

bft^Wene«[*  mondeley,  as  co'heircfs  with  Lady  Willougbbj  of  -Ro- 

wordsofartfi-    },€rt  Duke  of  Ancaflery  to  recover  nolle  flion  of  an  undi- 
duary  claufc  in 

awiii,  by  which  vided  moiety  of  certain  lands  in   Wejtminjfer  for' life) 

having  before  included  in  the  marriage  fettlemeirt  hereafter  mentioned. 

ctSaTeft^ti  A  verdia  was  taken  for  the  plaintiff,  fubjeO:  to  the 

in  Aria  fettle-  opjnion  0f  the  Court  on  this  cafe. 

ment>  and  given      * 

annuities  for  jjy  indenture  of  the  6th  of  January  1767,  made  be- 

life  to  A  B.  and  J  J  J     i    n 

C,  which  an-      tween  Thomas  Pant  on  the  elder,  Prifcilla  his  wife,   Ti 
charged  upon      PatUon  their  only  fon,  Elizabeth  Bird  and  others  \  being" 

"  ail  and  fingu- 
1  ir  his  manors, 

lands,  tenements,  ind  hereditaments.  &c.  not  before  difpofed  of;1*  devifed  u  all  and  Angular 
his  faid  manors,  lands,  fee.*'  and  other  his  real  eftate  jo  charged  with  and  fub}c&  to  the  fnd  3 
fevtral  annuities  as  afcefaid :  although  one  of  the  annuitants  had  a  prior  lii'e-eftatc  in  the  pro- 
perty, the  reverfton  of  which  was  in  the  teftator.  Por  general  words  in  a  rtfiduary  cbufe 
will  carry  every  eftate  or  intert  ft  which  it  not  etprefsly  or  by  ncceflary  implication  ex* 
eluded  from  its  operation  ;  and  no  intention  of  the  reft.itor  to  exclude  the  reversion  is  ne- 
cetfarjiy  to  be  implied  ftom  the  circumftance  that  the  charge  of  one  of  the  annuities  could 
not  attach  upon  this  reversion  j  as  the  other  two  might;  and  the  wUufc  will  be  cooftiucd 
reddendo  fingula  finguiii. 

-the 
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the  marriage- fet dement  of  9T.  Panton  jun.  with  Elizabeth         1809* 
Bird;  and  by  a  fine  levied  in  purft/ance  thereof;  divers  " 

manors,  lands,  &c.  in  Cambridge/hire,  Hants  $  Leicester-   ontbeDemifeof 

-.  •■*..»/.  1^11  •        Lord  *nc  Lad/ 

/wr*,  and  Midd/e/ex,  were  conveyed  and  fettled  to  certain     Cmolmohm- 
ufes  which,   with  refped  to  the  premifes  in  queftion,  Lrr* 

were  as  follows :  after  the  marriage,  to  the  ufe  of  T. 
Panton  the  elder  for  life  5  remainder  to  fecure  a  jointure 
of  8oo/.   per  annum  to  Mrs.  Prif cilia  Panton  for  life  $ 
remainder  to  the  ufe  of  T.  Panton  the  younger  for  life  % 
remainder  to  fecure  a  jointure  of  700/.  a  year  to  Eliza* 
hetb  Bird  for  life  j  remainder  to  truftees  for  900  years* 
toraife  10,000/.  for  portions  of  younger  children ;  re«"~ 
mainder  to  the  ufe  of  the  firft  and  other  fons  of  the 
marriage  fucccflively  in  tail  mah;;  remainder  to  the  ufe 
of  the  firft  and  other  fons  of  T.  Panton  the  younger  by 
any  fubfequent  wife  fucceflively  in  tail  male  ;  remainder 
to  the  ufe  of  all^the  daughters  of  the  marriage  and  of  any  * 
fubfequent   marriage   or   marriages   of   T.  Panton    the 
younger,  as  tenants  in  common  in  tail  general  ;  remain- 
der to  the  ufe  of  other  truftees,  during  the  lift;  of  Mary 
the  Duchefs  of  Peregrine  Duke  of  Ancafter^  and  daughter 
of  T.  Panton  the  eldeT,  upon  truft  during  her  life  to  pay 
the  rents,  &c.  to  her  fole  and  feparate  ufe,  &c;  remain- 
der to  the  ufe  of  the  faid  Peregrine  Duke  of  Ancafter  for 
life  *,  remainder  to  the  ufe  of  Robert  Marquis  of  Lindfay% 
their  fon,  in  fee.   On  the  xath  qf  Auguft  1778,  Peregrine 
Duke  of  Ancafter  died,  and   was  fucceeded  by  his  fon 
Robert.     Duke  Peregrine  alfo  left  two  daughters  by  the 
faid  Duchefs,  namely,  Lady  Willoughby  the  wife  of  Lord- 
Gwydier,  the  defendants,  and  Lady  Cbolmonde/ey,  one  of 
the  krTors  of  the  plaintiff.     Duke  Robert  by  his  will  of 
the  29th  of  M ay  1779  defifed  all  his  freehold  and  copy- 
hold manors*  redone**  advowfons,  raeffuages,  lands,  te- 
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•  1809.        nements,  tithes,  rents,  hereditaments,  and  other  his  real 

— —        cftate  whatsoever  and  wherefoever,  and  all  his  eftate  and 

cntfacDemtieof  intereft  therein,  in  manner  thereinafter  mentioned,  (that 

Cmluondi.    is  to  fay,)  as  to  his  capital  manfion-houfe  at  Griniberpe  in 

~2&         Uneoinfbire%  &c  (defcribing  various  eftates,by  name,  in 

WsAriiEmar.  that  county,  fubje&  in  part  to  a  certaiu  mortgage  to 

m 

Welby,)  to  Denjbire  and  Parker  in  fee,  upon  the  feveral 
ufes  declared,  viz.  as  to  the  faid  hereditaments  and  pre- 
mifes  not  in  mortgage  to  Welbj,  to  the  ufe  of  James  and 
Win.  Cecil*  for  the  term  of  3000  years,  upon  the  trufts* 
after  mentioned.  As  to  the  pre  mifes  fo  in  mortgage, 
under  and  fubje&  to  the  faid  mortgage  ;  and  as  to  the 
laid  premifes  fo  limited  to  Js.  and  Wm.  CecU  for  3000 
years  ;  to  the  ufe  of  Lord  Brown/ow  Bertie,  (late  Duke  of 
Amcafier^  for  life ;  remainder  to  truftees,  &c  ;  remainder 
to  the  firft  and  other  fons  of  Browmiow  Duke  of  Ancafler 
in  tail  male ;  remainder  to  die  ufe  of  Lord  Robert  Bertie 
Cor  life;  remainder  to,  traces,  &a  ;  remainder  to  the  ufe 
of  the  firft  and  other  fons  of  the  faid  Lord  Robert  Bertie 
'  Jocceflively  in  tail  male ;  remainder  to  the  nfe  of  the 
tsftator'a  filter  {the  now  Lady  Wilbugbbj)  for  life,  fans 
wafte  ;  remainder  to  truftees,  &c.  \  remainder  to  the  oft 
of  her  firft  and  other  fons  fucceflivcly  in  tail  male ;'  re* 
mainder  to  the  ufe  of  her  firft  and  other  daughters  fuc~ 
ccfljvely  in  tail  male  1  remainder  to  the  teftator's  fitter 
(the  now  Lady  Cbolmondeley)  for  life,  fans  wafte ;  re- 
mainder to  truftees,  &c. ;  remainder  to  the  ufe  of  her 
firft  and  other  fons  fucceffively  in  tail  male  *  remainder 
to  the  ufe  of  her  firft  and  other  daughters  fucceffively  in 
tail  male ;  remainder  to  the  teftator's  own  right  heirs  for 
ever*  And  the  trufts  of  the  term  of  3000  years  were  by 
mortgage,  {ale,  &c*  to  raife  aooo/.  to  be  paid  to  his  exe- 
cutrix and  cpecfetors  named  ;  which  fum  he  gave,  together 
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with  the  reft  and  refidue  of  his  goods,  chattels,  and  per- 
fonal  eftate,  to  his  executrix  and  executors,  upon  truft  to 
difcharge  all  mortgages,  (except  the  mortgage  to  Welly,)   onthe^Demifeof 
and  all  other  his  juft  debts  and  legacies.     And  he  gave 
one  clear  annuity  of  130CI.  to  his  mother  the  faid  Mary 
Duchefs  Dowager  of  Ancafler,  during  her  life,  over  and 
above  all  annuities  or  other  provifions  flic  might  be  en- 
titled to  receive  out  of  any  part  of  his  real  eftate.     And 
he  alfo  gave  two  other  life  annuities  therein  fpecified ;  and 
charged  the  /aid  three  annuities  upon  and  directed  the  fame 
to  be  payable  cut  of  the  rents,  ij/hesf  and  profits  of  all  and 
Jingular   his    manors,    meffuoges,  lands,   tenements,  tithes^ 
rents,  and  hereditaments,  whatfoever  and  moherefoever,  "not 
thereinbefore  particularly  devifed  and  difpofed  of  to  the  faid 
Brownkw  Duke   of  Ancafter  for  life,  with  remainders 
over  as  aforefaid.     And  he  gave  to  the  fcveral  annuitants 
the  ufual  powers  of  diftrefs  and  entry,  and  perception  of 
the  rents  and  profits  of  the  premifes  fo  charged  with  the 
paymmt  thereof.     And  as  to,  for,  and  concerning  all  and 
fmgular  his  faid  ^manors  or  lord/hips,  reclories,  aduowfons, 
mejfuages,  lands,  tenements,  tithes,  rents,  hereditaments ?  and 
'  other  bis  real  eftate,  whatfoever  and  wherefoever,  not  there- 
in before  devifed  and  difpofed  of,  fo  charged  with  and  fub* 
jetl  to  the  faid  three  feveral  annuities  aforefaid,  he  thereby 
devifed  the  fame  unto  Den/hire  and  Parker  and  their 
heirs,  on  the  feveral  ules  declared,  viz.  To  the  ufe  of 
James  and  William  Cecil,  for  a  term  of  5000  years,  fans 
wafte,  upon  the  truth  thereinafter  mentioned :  and  after 
the  determination  of  the  faid  term,  and  fubjc&  thereto,  * 
and  to  the  trulls  thereof,  in  the  mean  time  to  fuch  per* 
fon  and  perfons,  and  for  fuch  eftate  and  intereft  therein, 
and  upon  fuch  ules  as  are  thereinbefore  particularly  de- 
clared concerning  the  premifes  firft  thereinbefore  de-» 
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1809.      -vifed,  in  cafe  of  failure  of  iflue  male  of  Lord  Robert 

_  Bertie,  viz.  To  rhe  ufe  of  his  fiftcr  (the  now  Baronefs 

ot>tbri>   ifeof   Willoughby)  I of  life,  fanswafte;  remainder  to  truftees, 

ItfOi  d  and  L*dy 

Cbolmunpe.    8tc  ;    remainder  to   her  firft  and   other  fons  fucccf- 
mgaJfi         finely  in  tail  male}  remainder  to  het  firft  and  other 

Wjatkz&st.  daUghters  fucceflively  in  tail  male ;  remainder  to  his  fitter 

(the  now  Countefs  Ckolmondeley)  for  life ;  with  like  re- 
mainders in  drift  fettlement  tc  her  fons  and  daughters  in 
tail  male ;  remainder  to  his,  the  teftator's,  own  right 
heirs*  And  he  declared  that  the  term  of  5000  years  fo 
limited  to  Jas.  and  Wm.  Cecil  was  upon  truft,  by  mort* 
gage  or  fale  of  the  premifes  comprifed  in  the  faid  term,- 
to  raif-,  in  aid  of  his  perfonal  eftate,  &c.  fufficient  to 
pay  off  the  refidue  of  his  mortgages,  (except  the  mort^ 
gage  to  Welby,)  and  all  other  his  debts  and  legacies,  and 
the  portion  of  20,000/.  provided  for  the  now  Countefs 
Cbolmondekyy  &c.  and  then  the  term  to  ceafe.  And  he 
gave,  among  other  legacies,  10,000/.  to  his  fitter  (the 
now  Lady  Ckolmondeley  y)  in  addition  to  her  portion. 
Robert  Duke  of  A.  died  July  8th  1779*  leaving  his  mo- 
ther Mary  Duchefs  Dowager  of  //.,  his  faid  t*o  fitters, 
and  T.  Panton  the  elder  and  T.  Pant  on  the  younger,  him 
furviving  *,  and  being  feifed  in  poffeflion  in  fee  at  the  time 
of  making  his  will  and  at  his  death  of  very  confiderable 
eftates  in  the  county  of  Lincoln  and  in  Wales,  be  fides 
thofe  fpecified  in  the  firft  pirt  of  his  will,  and  therein 
mentioned  to  be  in  mortgage  to  Welby*  2~.  Pant  on  the 
elder  died  in  December  1782,  leaving  his  fon  T.  P anion 
the  younger,  his  daughter  the  faid  Mary  Duchefs  Dowa- 
ger of  A.%  ami  two  prand -daughters,  the  faid  Lady  Wil* 
kitghby  and  Countefs  Cholmondeley,  him  furviving.  .  Mary 
Duchefs  Dowager  of  A.  died  in  1793-  ^ord  Robert 
Bertie  died  without  iflue  in  the  lifetime  of  Tho.  Ponton 
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the  younger,  who  died  November  30th  1808,  without        1809. 
having  ever  had  iffue ;  leaving  Lord  Brewnlvw  Berth,        mmm —~ 
afterwards  Duke  of  Ancafier,  him  furviving,  who  died  in  •ntheDemifcof 
!?#9,  without  iffue.    The  defendants  are  in  pofleffion    Ckolmoudb. 
of  the  premifes  for  which  this  e jedment  is  brought*    If        mg2^t 
the  lcflbre  of  the  plaintiff  were  entitled  to  recover  the    W*A*"»»»T- 
moiety  of  the  premifes,  the  verdi&  .vas  to  ftand  \  if  not,  a 
nonfuit  was  to  be  entered. 

•  • 

Scarlett,  on  behalf  of  Lady  Cholmende!ey9  contended 
that  the  ultimate  remainder  in  fee  in  the  eftate  in  queftion 
did  not,  on  the  death,  of  Thomas  Ponton  jun,,  pafs  to 
Lady  Willougbbyt  under  the  general  rcCduary  claufe  in 
the  will  of  Robert  Duke  of  AneaRery  but  defceoded  as  a 
reverfion  undifpoftd  of  to  his  co~hcireffes,  {he  Ladies 
Willougbby  and  Ckolmondeley*  He  admitted  that  the  words 
of  that  claufe,  "  all  his  lands,  tenements,  and  heredita- 
ments," &c.  were  large  enough  f o  pafs  any  fpecies .  of 
intcreft  which  the  Duke  had  either  in  poffeflioo  or  rever- 
fton,  if  nothing  exprefsly  appeared  in  the  will  or  were 
necefiarily  to  be  colle&ed  from  it,  to  (hew  that  his  inten- 
tion was  confined  to  pafs  other  fpecific  eftates  and  inte- 
refts*  and  therefore  to  exclude  this  rcverGon.  And  he 
alfo  admitted  that  it  was  not  neccffary  for  the  devifee  to 
(hew  that  her  teftator  had  this  fpecific  reverfion  in  con- 
templation  when  he  ufed  general  words  fuQicient  in  them- 
felves  to  comprehend  it,  and  where  his  apparent  inten- 
tion upon  the  face  of  the  whole  will  was  to  pafs  all  he 
had.  .  But  he  contended,  that  where  fuch  general  words 
were  followed  by  others  which  (hewed  that  the  intention 
of  the  teftatof  in  uGng  them  was  confined  to  particular 
pans  only  of  his  property,  the  conftrufiion  mud  be  nar- 
rowed and  ccnfined  to  the  parts  fo  defined.    Now  here 
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1809.        the  Duchefs,  his  mother,  had  an  eftate  for  life  fccured 

1  to  her  in  the  property  in  queftion  and  the  other  fettled 

*o  the  Demifcof  eftates  under  the  raarriagerfettleraent  of  1  767,  before  the 

Lord  nnd  Lady 

Choimokds-  reverfion  could  defcend  upon  Duke  Robert.  So  circum- 
-mganfi        danced,  he  firft  difpofed  of  certain  eftates  in  Lincoln/hire 

Wsatpxmt.  -n  ftyia  fetttement  on  different  members  of  his  family, 

including  the  Ladies  Wilkughbj  and  Cbdmondeky.  Then 
he  gives  an  annuity  of  1300/.  to  the  Duchefs  Dowager 
his  mother  for  her  life*  over  and  above  all  annuities  and 
Other  provifions  (he  was  entitled  to  out  of  any  part  of  his 
real  eftate,  and  charged  this  annuity  upon  all  bis  other 
lands %  &c  not  before  particularly  devifed.  From  this 
'  description  he  mull  have  meant  to  exclude  thofe  lands  in 
which  tye  had  before  a  faded  life  eftate  \  for  it  wou/d 
be  abfurd  to  impute  to  him  ai|  intention  to  give  his  mo- 
ther a  limited  annuity  for  her  life  in  an  eftate,  the  whole 
of  which  (he  was  already  entitled  to  for  her  life.  And 
excluding  that,  eftate  from  his  contemplation,  the  eftates 
intended  tq  pafs  by  the  reGduary  claufe  mud  be  confined 
to  the  other  eftates  which  he  meant  to  charge  with  the 
^  additional  annuity  of  1300/.  to  1iis  mother  and  the  two 

other  annuities :  for  he  thereby  only  difpofes  of  all  his 
«  manors,  lands,  fee*  and  other  his  realjeftates,"  not  be- 
fore fpecifically  devifed,  "  fo  charged  vritb  andfubjecl  H 
the  /aid  three  feveral  annuities  as  afore/aid.*  And  as  this 
reverfion  never  could  have  been  charged  with  his  mo* 
iher*8  annuity,  a$  it  never  could  have  come  to  him  till 
after  her  death,  it  follows  that  it  could  not  pafs  by  thefe 
words  to  Lady  Willoughbj  and  the  other  devifees  under 
the  refiduary  claufe.  [Lord  Ellenborough  C  J,  objeQed 
that  this  argument  was  raifed  upon  too  narrow  a  &a£s » 
for  it  did  not  apply  to  the  other  two  annuities,  which 
were  charged  on  the  refiduum.]    It  equally  (hews  the 

inten- 
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intention  of  the  tcftator  to  exclude  the  fettled  lands  in 
which  his  mother  had  a  life  eftate,  at  he  only  meant  to  pafs 
fuch  eftatesas  were  charged  with  all  the  three  annuities.  ontheDemifeof 
He  then  diftinguiflied  this  from  Wheeler  v.  Walroone  (a)f    c*oimo*©*^ 
and  Willows  ▼.  Lydcot  {b) ;  becaufe  there  appeared  no         iSi. 
intention  in  either  of  the  wills  to  exclude  the  reverfions    W*****"** 
in  queftion*  which  were  created  by  the  teftators  them* 
felres,  as  was  alfo  the  cafe  in  Cbefter  v.  Chefter(c)9  and 
null  therefore  probably  have  been  in  their  contempla- 
tion.    But  this  revcrfion,  which  was  remote,  was  created  _ 
by  the  prior  fettlement.     And  he  relied  on  Coot  r.  Oak* 
ley  (</),  where  a  devife  to  one  of  a  red  box,  and  all  things 
not  before  bequeathed^  was  held  not  to  pafs  part  of  a  con- 
fiderable  leafehold  eftate,  which  had  come  to  the  teftatov 
by  the  death  of  his  father,  but  of  which  he  was  ignorant 
at  the  time.    [Lord  Ellenborougb  C.  J'.    The  things  be- 
fore bequeathed  were  rings,  buttons,  and  a  cheft  of 
cloaths  \  and  it  was  reafonable  to  fuppofe  that  he  meant 
iy  the  words  of  bequeft  fuch  like  trifling  articles,  as  he  . 
had  before  fpecifically  mentioned.]     In  Roe  d.  Reade  v. 
Reade(e)  Lord  Kenyon  obferved,  that  undoubtedly  the 
words  were  fufficiently  com prehen five  to  pafs  the  eftate 
in  queftion,  "  if  it  could  be/  colle&ed  from  the  will  that 
*  the  devifor  intended  that  if  (hould  thereby  pafs."    In 
Strong v*  Teatt  (f)  this  Court,  and  afterwards  the  Houfe 
of  Lords,  held  that  general  words  in  a  will  might  be  re- 
(trained  in  cafes  where  it  appeared  that  the  devifor  did 
not  intend  to  ufe  them  in  their  general  fdnfe.    That  cafe 
Uluftrates  the  prefent:  the  queftion  was  whether  the 
revcrfion  of  an.  eftate  fettled  on  the  marriage  of  the  de- 
vifof's  eldeft  fon  pafled  under  a  devife  of  "  all  other  his 

(*)  j£!ej*,  %%.  (*)  %.Fentr.  285.  (*)  I  Eq.  Caf.  Abr.%\\. 

\i)  xf.Wmuyfy       (e)  lTcrmRtp.ii%r-ltu        (/)  %Burr.  91*. 
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itop.        kndt,  tenements,  and  hereditaments,"  &c. ;  which  lands 
-— ~         were  devifed  to  his  three  younger  fons  in  facceffion* 

Dot,  7         * 

eaftheDanifcof   And  there  was  a  provifion,  that  if  the  fettled  eftate  (hould 

l4vd  and  Lady 

CjoiMONos.    come  to  the  third  fen  by  the  death  of  the  two  elder  with- 

^4^         out  iffue  male  in  his  lifetime ;  then  he  fhoold  not  take 

W*AT*i*iT.   any  intcrc(|  or  cftatc  in  the  lands  before  deviled  to  him 

by  the  refiduary  claufe,  bat  the  fame  (hould  go  over  to 
die  fourth  fon.  And  then  the  argument  was,  that  if  the 
reverfion  of  the  fettled  eftate  pafled  by  the  refiduary  claufe, 
the  third  fon  never  could  get  it  if  the  fettled  eftate  came  to 
htm ;  an  abfurdity  which  was  relied  on  to  (hew  that  the 
teftator  could  not  have  contemplated  that  reverfion,  bat 
only  the  lands  of  which  he  was  fcifed  in  fee  in  poffeffion, 
Now  that  argument  did  not  (hew  that  he  contemplated 
the  reverfion  and  intended  to  exclude  it,  but  that  he  fpe- 
ctficajly  contemplated  fomething  elfe,  and  therefore  that 
the  reverfion  muft  be  excluded.  So  in  Goodttile  vT 
Miles  (<?),  one  having  the  reverfion  of  lands  fettled  on  him 
for  life,  remainder  to  his  iflue  in  tail,  and  having  only 
trio  daughters,  devifed  to  his  elded  daughter  in  tail  his 
unfettled  eftates  by  name,  and  all  other  his  lands  which 
were  not  fettled  in  jointure  i  remainder  to  his  other  daugh- 
1  tcrfor  life  ;  remainder  to  her  children,  &c.  charged,  &c; 

remainder  to  his  nephew  in  fee.  And  it  was  held  that 
the  reverfion  of  the  fettled  lands  did  not  pafs,  but  were 
excepted  oat  of  the  general  claufe  by  the  reftridive  word* 
"  and  which  are  not  fettled  in  jointure"  and  becaufe  of  th* 
incongruity  of  imputing  to  the  devifor  an  intention  of 
deviling  eftates  tail  and  for  life  to  his  daughters  in  lands 
which  were  before  fettled  on  them  in  tail  general*  And 
that  decifion  was  the  ftronger,  becaufe  it  did. not  appeal 
that  the  devifor  had  any  other  real  eftate  on  which  the; 

{*)  6  Baft,  494. 
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general  claufc  could  operate  except  the  reversion  of  his        1809. 

fettled  landk     In  Cbefitr  v.  Chefttr  (a)  the  reyerfion  was  ■ 

not  fettled,  and  therefore  when  the  teftator  devifed  all  ontheDcmifeflf 

his  lands,  &c.  not  formerly  fettled^  thofe  words  clearly    choimowm- 

comprehended  the  reverfion,  if  that  alone  would  have  L^*J 

fufficed  to  pafs  it,  where  no  fuch  intention  appeared.   Weamm*?. 

Upon  the  whole  of  this  will,  it  appears  that  the  Duke  of 

Aneafter  did  not  mean  to  pafs  any  eftates  by  the  icfiduary 

claufe,  except  fuch  as  were  charged  with  the  annuity  of 

1300/.  to  his  mother :  he  could  not  therefore  have  meant 

to  pafs  this  reverfion  which  could  not  be  fubjeft  to  that 

charge,  becaufe  (he  had  already  an  eftate  for  life  in  the 

whole  property ;  but  he  mud  have  meant  to  confine  the 

devife  to  fuch  eftates  as  he  had  in  pofleffion*     [Lord 

Elknbormgh  having  afked  whether  he  had  attended  to  the 

cafe  of  Goodrigkt  d.  the  Earlof Buchnghamfhhre  and  Others 

againft  the  Marquis  of  Down/bin  (b)}  where-the  govern* 

iog  principle  of  all  thefe  cafes  was  well  laid  down  by 

Lord  Alvanley ;]  he  obferved  that  (fuppofing  the  words 

u  then  and  in  fuch  cafe?  which  were  not  noticed  in  the 

argument  or  judgment,  did  not  make  the  devife  of  the 

rcfidue  of  the  real  eftate  depend  on  a  condition  (c)  which 

did  not  happen)  the  cafe  only  came  to  this  que  ft  ion, 

whether  a  devife  of  "  all  the   reft  and   refidue  of  red 

eftates,"  would  pafs  a  reverfion  not  before  difpofed  of; 

concerning  which  there  could  be  no  doubt,  if  there  were 

(#)  1  Bf.  Caf.  j&%  4ii.  {h)  a  Bof.&  Pull.  6co. 

(<")  Qiuc"  the  purcluation  of  the  will  in  p.  6oj.  of  the  printed  re- 
port ;  and  wnctiier  rfc?  rtfiduary  claufc  were  not  read  as  commencing 
twith  the  cii  p<  fnicn  of  the  rtfidue  of  his  real  eftates  5  making  the  preced- 
ing feftCr&ce  end  wS  h  the  words  ufir  btrjije  only?*  particularly  as  the 
laifc  fentence  coackidt*  with  deviling  tiie  fubjeft- matter  to  the  wife; 
"  her  fain,  txtcutoiV  && 

no 


332  CASES  in  TRINITY  TERM 

1809*        bo  other  words  to  reftrain  the  generality  of  their  meais- 
iog:  and  Lord  Ahunley*  judgment  is  not  inconfiftent 

DOK, 

cntheDcmifcof  with  the  cooftru&ion  contended  for  upon  the  c£c£t  of 
CMOLMONDt*     *h*  reftraining  words  in  this  wiB. 

LIT, 

mgmnfi 

WiATJiEtBT.       Dampier  contra  was  flopped  by  the  Court. 

~Lord  Ellenboroogh  C.  J.  Referendo  fingula  fingulis^ 
the  charges  of  the  three  annuities  on  the  fereral  eftate* 
dcvifed  by  the  refiduary  claufe,  there  is  nothing  in  the 
objection  founded   upon  one  of    the  -annuitants   bav- 
.   ing  a  prior  life  eftate  in  the  property  in  queftion,  the  re- 
verfion  only  of  which  was  in  the  teftator.    This  cafe  is 
completely  decided  by  that  of  Goodnight  v.  The  Marquis 
ef  Donanjbire^  where  Lord  Ahanley  in  delivering  the  judg- 
ment of  the  Court  of  C.  B*  lays  it  down,  that  the  ope- 
ration of  a  refiduary  claufe  of  real  eftate  carries  crcry 
real  intereft  of  erery  kind  whatfoever,  whether  known  or 
unknown  to  the  teftator,  unlefs  it  be  manlfeftlj  excluded. 
How  then  can  we  fay  that  this  reversion,  which  it  is  ad- 
mitted would  pafs  by  the  general  words,  is  manifeftly  ex- 
cluded, becaufe  the  devife  of  the  refiduura  is  charged 
with  the  payment  of  three  annuities  for  lives,  two  only 
qf  which  could  attach  upon  this  particular  eftate.     All 
the  antecedent  cafes  bearing  upotv-this  point  were  fully 
confidered  in  the  former  cafe,  amongft  others  that  of 
Strong  t.  Teatt,  which  has  been  relied  upon  in  the  argu- 
ment,   Sat  that  cafe  went  00  the  ground  dated  by  Mr. 
Juftice  Wilmot)  that  the  intention  not  to  pafs  the  revet- 
Con  was  as  clear  upon  the  whole  tenor  and  complexion 
of  the  will  as  the  ftrongeft  exprefs  negative  claufe  could 
haive  made  it.    And  fo  Lord  Mansfield  considered  the 
ftfej  that  there  weje  pbtfn  expreffions  in  tl\e  will  to  Chew 
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that  the  teftsttor  did  not  intend  to  devife  the  reverfion  of         1809. 
his  fettled  cftate:  that  there"   were  in  efie&  negative  ■  ■ 

words  to  exclude  it  from  the  operation  of  the  general  ontheDemifcof 

words  of  the  claufe.   Now  here,  By  referring  the  charges  ck^mo^eI 
of  the  three  annuities  to  the  feveral  properties  devifed  in  L*7' 

*       *  againfi 

the  refiduary  ciaufe9  fingula  fingttlifi,  the  devife  will  attach 
on  all  the  eftates  as  to  two  of  the  annuities,  and  upon  all 
)>ut  this  reverfion,  as  to  the  three  annuities  :  and  there 
is  not  a  fcintiila  of  intention  upon  the  face  of  the  will  to 
iiew  the  contrary,  which  by  all  the  authorities  is  necef- 
fary  to  except  the  reverGon  out  of  the  general  words  of 
the  refiduary  claufe* 

Grose  J.  declared  hirrifelf  of  the  fame  opinion. 

Le  Blanc  J.  The  queftion  is,  whether  we  can  fee 
fitch  an  evident  intention  of  the  te  ft  a  tor  not  to  pafs  this 
reverfion  by  the  general  words  of  the  refiduary  claufe  as 
to  take  the  cafe  out  of  the  general  rule.  He  fubje&s  all 
other  his  real  eftates  not  before  difpofed  of  to  the  charge 
of  ail  the  annuities  %  and  the  argument  is,  that  this  re- 
verfion cannot  pafs  becaufe  it  could  not  be  fubje&  to  the 
charge  of  one  of  the  annuities :  but  that  is  not  a  fufficient 
feafon  for  excluding  it  as  to  the  other  two. 

Bayley  J.  There  mud  be  fomething  in  the  will  ei- 
ther exprefled  or  necefiarily  to  be  implied  (hewing  air 
intention  in  the  tcftator  to  exclude  this  reverfion,  in  order 
to  prevent  the  general  words  of  the  refiduary  claufe  from 
pafiiog  it:  but  here  there  is  nothing  of  that  foit  ex- 
prefled, nor  is  it  necefiary  to  imply  any  fuch  intention 
upon  the  face  of  this  will,  in  order  to  give  it  tffeft. 

Poftea  to  the  Defendants. 


—v 


334 
i8oj>. 


CASES  in  TRINITY  TERM 


•TufJej,  GoodtitLE,  on  the  Demife  of  Miller,  Clerk, 

jhatc  litb*  %M 

againji    Wilson   and    Others,    Executors  of 
Drew. 

Where  a  pre-  HP  HIS  ejeftment  was  brought  to  recover  a  dwelling- 
fiaftical  corpo-  houfe,  and  other  buildings,  with  a  garden  and  cur- 

S£d  off the"  tclagc» in  thc  clofe  of  the  cathedral  of  Chichefter ;  and  the 
MtJhedraiofC^  dcmife  #zs  Ia;d  on  the  6th  of  jpHJ  ,  8o8#    'At  jfae  trial 

tttjter  had,  be-  **  * 

fides  other  at  the  laft  aflizes  for  Sujfex  a  verdifi  was  found  for  the 

eftatet  in  com-  ...  .  '. 

mon,  4  vicarial    plaintiff,  fubjeft  to  the  opinion  of  the  Court  on  this 

noufes  with 

their  appurte-       Cafe. 

hadTiwaysbeen  Mr.  M>illtr%  the  leflbr  of  the  plaintiff,  in  1807,  became 
the  fevcraTofe0  onc  °^  ^  mcmbers  of  a  prefcriptive  ecckfiafticahcorpo- 
and  refidence  of  rat;on  called  «  the  Vicars  Choral,"  and  in  their  endow- 

the  4  vicars ; 

and,  by  ancient    ruent  "  the  principal  and  commonalty  of  the  vicars  of 

coftom,  upon 

every  vacancy      she  cathedral  church  of  the  Holy  Trinity  of  Chichefter" 

cording  to  fc-  and  has  done  all  neceffary  a£is  to  render  hi  en f elf  an-effi~ 
the^opUorfof  c,cn*  mcnftbcr  thereof.  This  corporation  has  a  common 
taking  in  feve-     feai    an(j  COnG(ls,  when  full,  of  four  clergymen,  who 

ralty  any  one  of  *  w  0/  » 

fuch  vicarial        navc  certain  clerical  duties  to  perform  in  the  fervices  of 

houfes  with  the 

appurtenances,    the  cathedral ;  and  has,  be  fides  other  eftates  in  common, 

of  which  option  .  . 

an  entry  was  four  leparate  vicarial  houfes  with  the  appurtenances 
poraiion«^  in  the  cathedral  clofe,  which  have  conftantly  been 
bTu" vrcTsf  appropriated  to  the  ufe  and  refidence  of  the  faid 
*fld  «hatanew  nakrnbers ;  Cach  of  them  regularly  enjoying  one,  and 
made  an  option,  cither  re  Tiding  in  or  letting  the  fame.     It  has  been  a  con* 

which  was  en-  °  " 

teied  in  the  aft 

book  and  figned  by  all,  to  take  one  of  thc  vfcarial  houfes,  with  certain  appurtenances, 
then  in  the  pofleffion  of  J.  S ,  which  were  not  ail  thc  appurten  vices  formerly  annexed  to 
and  enjoyed  with  the  lame  houfe  by  his  prcdeceffors  therein,  could  not  maintain  an  eject- 
ment for  thc  other  appurtenances,  fuch  as  part  of  the  ancient  garden  which  had  been  leafed 
oil  by  thc  corporation  before  his  appointment.  For  fuppoting  him  entitled  to  make  an  option 
of  the  entire  prenufes,  and  to  have  it  entered  in  the  act  book,  as  again  ft  the  corporation  i  yet 
no  fuch  option  having  been  made  and  entered  in  the  a  ft  book  according  to  the  cuftom,  he  had 
no  feparatc  legal  title  to  the  preroift*  in  queftion,  on  which  be  could  auinuln  an  ejefhnent. 

ftant 
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ftant  cuflom  in  this  corporation,  that  whenever  a  vacancy         1809* 
has  occurred  by  death  or  otherwife,  the  members  for  the        — — 
time  beings  according  to  their  feniority  as  fuch,  have  had  and  on  the  Demtfc  of 
exercifed  an  option  or  e/eclion  of  taking  and  enjoying  in  feve- 
ralty  any  one  of  fucb  vicarial  houfes  with  its  appurtenances 9 
which,  through  death,  or  the  exercife  of  any  new  option, 
had  become  vacant j  an  entry  of  every  fucb  option  being 

made  in  the  corporation  aft  book  and  figned  by  the  members. 
In  l  759,  Wm.  Waring^  clerk,  then  one  of  the  corpora- 
tion, and  as  fuch  enjoying  in  feveralty  one  of  the  four 
houfts,  with  the  garden  and  appurtenances  anciently  at- 
tached to  it,  being  defirous  of  annexing  to  it  a  (table, 
and  alfo  a  piece  of  garden  or  gateroom  which  belonged 
to  the  corporation  in.  fee,  but  was  then  held  under  a 
Jeafe  from  the  corporation  to  T.  Yates  for  an  unexpired 
term  of  1 1  years,  made  fuch  propofal  to  the  ether  mem- 
bers, and  obtained  fuch  confent,  as  is  thus  dated  in  their 
a&  book :  *'  At  this  meeting  Mr.  Waring  informed  his 
*'  brethren  that  he  proppfed  to  purchafe  the  ftabiejate 
"  belonging  to  Mr.  Tates%  adjoining  to  Mr.  Waring\ 
"  garden,  for  the  refidue  of  the  term  granted  by  the 

*  principal  and  commonalty  of  vicars  afoiefaid,  upon 
M  condition  that  the  body  would  coufent  that  the  liable 
"  (hould,  from  the  time  of  fuch  purchafe,  be  annexed  to 
"  and  enjoyed  as  part  of  the  vicarial  tenement  now  in 
M  the  poffeffion  of  the  faid  W.  Waring  t  and  the  faid 
"  body  do  hereby  agree  that  if  yMr.  Waring  (hall  make 
•*  fuch  purchafe,  the  faid  ftabie  (hall  and  may  be  enjoyed 
M  from  time  to'  time,  and  at  all  times  from  and  after 

*  fuch  purchafe,  as  part  of  the  vicarial  prtmifes  now  en- 

*  joyed-  by  the  faid  W.  Waring.'9  Dated  26th  January 
17591  and  figned  by  the  4  vicars.  Mr.  Waring  accord- 
ingly completed  the  purchafe 5  and  on  the  27th  June 

7  176° 
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1809.        1760  the  perfonal  reprefentatire  of  Mr.  Yates,  in  confi- 

Coo»TiTLt9  deration  of  a  fum  paid  by  Mr.  Waring%  by  his  direction 
Millch,  executed  a  deed-roll  of  furrender  to  the  corporation,  who 
w?Lto*,  accepted  the  fame,  of  the  faid  (table  and  piece  of  garden 
or  gateroom,  to  the  intent,  as  exprefied  in  the  deed, 
"  that  the  fame  might  be  annexed  to  and  made  part  of 
"  the  vicarial  dwelling -houfe  or  tenement  then  poflcflcd 
u  and  enjoyed  by  the  faid  W.  Waringy  and  (hould  from 
((  time  to  time,  and  at  all  times  for  ever  thereafter,  be 
u  occupied  and  enjoyed  therewith,  as  part  and  pared 
**  thereof,  and  belonging  thereto,  according  to  an  a£t  or 

* 

<*  agreement  of  the  faid  principal  and  commonalty  of 
•*  vicars,  paffed  and  made  at  a  meeting  held  on  the  26th 
€t  of  January  1759,  and  then  entered  on  their  a£fc  book." 
At  the  next  meeting  of  (he  principal  and  vicars,  on  the 
3d  of  December  1 760,  the  following  entry,  of  that  date, 
was  made  in  their  aft  botk  :  "  Stable  near  Mr.  Waring%% 
"  vicarial  houfe  to  be  enjoyed  therewith— At  this  meet- 
•  •  ing  the  Rev.  Mr.  Waring  produced  a  furrender  and 
"  conveyance  of  the  ftable  and  gateroom  in  the  Canon- 
"  lane%  late  belonging  to  Mr.  Yatts,  &c.  And  it  is  agreed 
"  between  Mr.  Waring  and  the  reft  of  the  commonalty 
u  of  vicars  aforefaid,  that  the  faid  ftable  and  gateroom 
"  fhould  be*  from  the  date  of  the  faid  conveyance,  an- 
<«  ntxed  to  the  vicarial  tenement  now  enjoyed  by  the 
"  faid  Mr.  Waring,  and  be  from  thenceforth  ufed  and 
"  enjoyed  by  the  faid  Mr.  Waring  and  fuch  future 
"  vicars  as  {ball  be  legally  poflefied  of  the  fame  premifes, 
«  without  paying  any  rent  or  other  confideration  for  the 
«  fame,  and  free  of  all  arrears  of  rent  refcrved  on  any 
«  demife  of  the  faid  ftable  and  gateroom."  Mr.  Waring 
died  in  1779,  having  from  1760  till  his  death  enjoyed 
the  lame  vicarial  houfe  with  the  ftable  and  ground  fo  an- 
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Dexed  to  it,  and  a  coach-houfe  and  Joft  built  on  part  of        1809. 
fuch  ground,  by  adually  occupying  them  himfelf  during        ' 
part* of  the  time,  and  by  receiving  rent  of  a  tenant  to  ontheDemifeef 
whom  he  let  them  during  other  part  of  it.    Soon  after         *;««/!  * 
Mr.  Waring9*  death,  Mr.  Sbenion,  then  one  of  the  mem- 
bers, at  a  corporate  meeting  made  choice  of  the  faid 
dwelling-houfe  with  its  appurtenances  1  and  an  entry  of 
fuch  option  of  his  was  made  and  duly  figned  in  their  a£t 
book :  "  At  a  meeting  of  the  principal  and  commonalty 
"  of  vicars  aforefaid  on  the  23d  of  Auguji  1779*  the 
"  dwclling-boufe  with  its  appurtenances,  late  the  Rev* 
"  W.  Waring9*,  being  declared  vacant  by  his  death,  the 
"  Rev.  Mr.  Sbenton  does  hereby  make  an  option  thereof 
"  for  his  dweUtng-houfc."    Mr*  Shenton,  in  right  of  his 
faid  office  and  option,  continued  in  the  excluGve  enjoy- 
ment of  the  faid  vicarial  houfe,  and  the  faid  annexed 
liable,  coach-houfe  and  premifes,  by  letting  and  receiving 
the  rents  of  them  for  his  own  feparate  bene 6 1,  until  his 
death  on  the  30th  of  October  1785;  he  occupying  ano* 
ther  houft  bimfelf.    The  Rev.  Mofes  Toghill,  another 
member  of  the  corporation,  rented  tbe  faid  (table,  coach- 
houfe,  and  ground,  as  tenant  to  Mr.  Shenton  at  the  time 
of  his  death.     70/.  had  been  laid  out  in  repairing  Mr* 
Toghi/I's  own  yicarial  houfe,  which  money  had  been  bor- 
rowed for  that  purpofe  from  tbe  Dean  and  Chapter  of 
Cbichefter,  to  \)C  repaid  to  them  out  of  the  (hare  arifiri£ 
to  him  or  his  fucceffbrs  irr  that  houfe  from  certain  annual 
profits  called  bread  money  payable  to  the  Dean  and  Chap- 
ter, and  diviGble  in  certain  proportions  amongd  the 
vicars,  and  other  members  of  the  cathedral.     This  was  , 
the  ufual  method  of  defraying  the  expence  of  repairing 
the  four  vicarial  houfes.    Mr.  To^hili  and  Mr.  Moore,  the 
members  who  fucceeded  Mr.  Shenton,  came  to  an  ar-  x 
Vol.  XI.  Z      "  rangement 
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1809.       langement  for1  their  nntnal  accommodation,  that  Mr. 

— —         Togbtfl,  inftead  of  making  a  n4w  option  of  the  boufe 
•ntheDcmifcof  ftabliog  and  premifes,  which  had  become  vacant  by  Mr. 

Jfrijf*'  Sbthtotft  death,  (bould  continue  the  houfe  he  had  fe 
Wifcio*.  repaired,  and  have  the  beforementioned  ftahle,  &c.  with 
that  houfe  fo  long  as  Mr.  Moore  (hould  have  the  dwelling- 
houfe  and  reft  of  the  premifea  fo  vacated  by  Mr.  Sbe*fon. 
The  following  entry  in  the  ad-book  was  made  and  figned 
by  the  four  members  at  their  neit  corporate  meeting,  on 
the  21  ft  of  April  1786.  "  It  is  agreed  that  the  four 
"  vicarial  houfes,  including  the  buildings  and  gardens 
"  now  holden  with  the  fame  refpedively,  (hall  during  the 
"  joint  lives  of  the  prefent  members  of  the  body.be  en* 
"  joyed  as  follows ;  viz.  that  the  houfe,  buildings  and 
"  gardens  now  in  the  pofleffion  of  Mr.  Togbilt  (hall  con- 
M  tinue  to  be  enjoyed  by  him,  and  that  in  confederation 
u  of  his  having  expended  a  confideraUe  fum  of  money 
*c  in  the  repairs  of  fuch  houfe,  he  (hall  have  and  enjoy 
«  therewith  the  ft  able,  coach-houfe,,hay  and  ftraw  lofts* 
"  and  yard,  in  the  Canon-Lane,  now  alfo  in  his  pofleffion. 
M  That  the  houfe,  buildings,  and  garden,  late  in  the  oc- 
«'  cupation  of  the  faid  Mops  TegbiU9  and  now  of  Sarah 
«  Joes  widow,  or  her  under-tenants,  (hall  be  enjoyed  by 
«  Mr.  Waller.  That  the  houfe  and. buildings  (except 
"  the  faid  ftable,  coach-houfe,  hay  and  ftraw  lofts,  and 
"  yard)  and  the  garden  to  fuch  houfe  and  buildings  be- 
u  longing  heretofore,  in  the  occupation  of  Duke, 

•«  fpinfter,  (hall  be  enjoyed  by  Mr.  Moore :  and  that  the 
u  houfe,  buildings  and  garden,  late  in  the  pofleffion  of 
«  the  Rev.  R.  Sbenton,  and  now  of  Sufannah  Netuboufe^ 
*'  widow,  (hall  be  enjoyed  by  Mr.  Middleton"  In  179a 
Mr.  Togbill  ceafed  to  be  a  member;  and  thereupon  a 
new  option  took  place  conformably  to  the  following  entry 

made 


1 


WlLIOK. 


in  the  Forty-ninth  Year  of  GEORGE  III.  339 

made  and  duly  figned  in  the  aft  book.    "  At  a  meeting        1809* 
"  of  the  principal  and  commonalty  of  the  vicars  at  the    _  "——" 

w  *  J  Good  title, 

u  common  room  aforefaid  on  the  16th  of  November  1 790;  on  the  Demife  of 
H  *he  Rev.  Mr.  Togbill  having  quitted  the  body,  the  Rev.        again? 
"  Mr.  Walter  made  an  option  of  the  houfe,  buildings  and 
"  garden,  how  in  the  occupation  of  Mr.  Togbill.     And 
u  {he  (table,  which  at  a  former  meeting  it  was  agreed 
"  the  Rev.  Mr.  Toghill  {hould  enjoy  with  the  above- 
"  mentioned  houfe  and  premifes,  it  was  now  agreed 
01  fliould  be  enjoyed  by  the  Rev.  Mr.  Meore>  as  appurte- 
€t  nant  by  right  to  the  houfe  and  buildings  and  garden 
"  now  held  by  the  Rev.  Mr,  Moore*    And  it  was  alfo 
"  agreed  that  the  Rev.  Mr.  Newman  (the  newly  ele£ted 
«'  member)  fliall  enjoy  the  houfe,  buildings  and  garden 
"  in  the  occupation  of  Mrs.  Heath%  relinquifhed  by  Mr. 
«  Walker."    From  the  date  of  this  entry  till  Sept.  i8o6» 
Mr.  Moore,  in  virtue  of  fuch  option  and  a£t,  continued 
to  hold  and  enjoy  by  himfelf  or  his  tenants  the  vicarial 
houfe,  garden  and  appurtenances  held  by  Mr.  Waring% 
with  the  additional  liable  and  premifes  fo  purchafed  and 
annexed  thereto  as  already  ftated.    Shortly  before  the 
id  of  Sept.  1 806  an  agreement  was  framed  for  a  leafe  to 
the  late  Mr.  Drew ;  and  accordingly  a  leafe  under  the 
corporation  feal  was  executed  on  that  day,  of  a  part  of 
the  ancient  garden  of  fuch  vicarial  houfe,  which  had  never 
been  leafed  before,  together  with  the  faid  additional 
ftabling'and  premifes  on  the  north  fide  of  Canon-Lamet 
within  the  clofe  of  the  cathedral  church  aforefaid,  con- 
taining in  breadth  from  north  to  fouth  19  feet  and  a  half; 
to  hold  to  Mr.  Drew  for  40  years  from  the  preceding 
Midfumrner,  at  the  yearly  rent  of  8/.    On  the  fame  day 
the  following  entry  was  made  and  figned  in  the  corpbra* 
don  a£k  book  ;  which,  after  mentioning  the  execution  of 

Z  2  fuch 
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1809.        fuch  leafe,  ftates  the  true  arrangement  under  which  it 

— -        was  executed.    u  September  2d,  1806      Agreement  re- 

oochcDemifcof  *•  htive  to  Mr.  Drew'*  fine,  and  all  fubfequent  fines.— 

mgdn/*       u  And  it  was  at  this  meeting  agreed,  that  as  fuch  (table 

Wjl»ok.       If  aaj  pjecc  0f  ground  WCre  always  considered  as  at- 

M  tached  to  the  mefluage  in  the  lame  clofe,  belonging  to 

"  the  fame  principal  and  commonalty  of  vicars,  now 

"  enjoyed  by  the  Rev.  Mr.  Moore,  the  prefent  fine  (hall 

€t  be.  wholly  received  by  him:  and  that  all  future  fines, 

*'  as  well  as  the  quit  rent  referved,  (hall  be  paid  to  him 

u.  during  the  whole  time  he  (hall  continue  in  t£c  enjoy* 

"  ment  of  the  fame  houfe.    But  that  after  fuch  period, 

"  fuch  fine  (hall  be  for  the  mutual  benefit  of  the  body*" 

The  fine  on  granting*  the  faid  leafe,  amounting  to  30/., 

was  accordingly  paid  to  Mr.  Moore.    Mr.  Drew  (hortly 

afterwards  took  down  the  old  liable ;  and  upon  the  fcite 

\  where  it  had  flood,  and  upon  that  part  of  the  ancient 

garden-ground  of  the  vicarial  houfe,  which  was  included 
/  in  the  faid  leafe  to  him,,  built  a  new  dwelling- houfe  and 

offices,  with  a  fmall  garden  attached  thereto ;  and  thefe 
premifes  were  carried  by  Mr.  Drew  into  the  ancient  gar- 
den of  Mr.  Moore's  vicarial  houfe,  to  the  extent,  from 
Canon-lane  %  of  20  feet  6  inches,  at  the  narrowed  part,  to 
23  feet  6  inches,  at  the  broadeft  part ;  being  4  feet  more 
than  had  been  leafed  to  him  by  the  faid  corporation  as 

aforefaid.  Mr.  Drew  died  in  the  commencement  of  the 
year  1808,  leaving  the  defendant*  his  executors;  who 
were  at  the  date  of  the  demife,  and  ft  ill  are,  in  the  re* 
ceipt  of  the  rents  and  profits  thereof.  On  the  29th  of 
Augujl  1807  the  Rev.  Mr.  Walker ,  one  of  the  faicj  vicars, 
refigned  his  office j  and  on  the  fame  day  the  leflbr  of  the 
plaintiff  was  duly  appointed  in  his  (lead.  At  a  corporate 
meeting  on  the  30th  of  Odoier  in  the  fame  year,  Mr. 

Moore 
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Moore  having  made  option  of*  another  vicarial  houfe,         1809. 
which  was  vacated  by  the  f*id  Mr.  Walker,  the  plain*     ^  — — — 
tiff's  leflbr  made  option  of  the  premifes  relinquifhcd  on  onihcDcmifcof 
that  occafion  by  Mr.  Moore >  and  (he  following  entry         *g& 
thereof  was  madt  in  the  aft  book,  and  alfo  figned  by  the       * 
feveral  then  members.    Neither  this  nor  any  of  their 
other  afts  before  dated  were  under  their  corporate  feal, 
except  the  leafe  to  Mr.  Drew.     "  At  ibis  meeting  it  was 
"  alfo   agreed   that   the   Rev.  Mr.  Miller  y  the  newly- 
w  ele&ed  member,  (hould  enjoy  the  houfe  and  garden 
"  now  in  the  occupation  of  Mrs.  Riley,  and  relioquilhed 
«  by  the  Rev.  Mr.  Moore." 

Mr.  Miller^  having  fince  becorffc  acquainted  with  the 
before-mentioned  fafts  concerning  Mr.  Drew's  leafe, 
brought  this  ejeftment  for  the  recovery,  as  welt  of 
the  be  fore -mentioned  parts  of  the  ancient  garden  of 
his  vicarial  houfe,  as  alfo  Of  the  fcite  of  the  (table  fo 
leafed  to  Mr.  Tate$%  and  furrendered  as  above  fet  forth  | 
together  with  the  new  ereclions  on  the  fame  refpe&ively. 
Mr.  Miller  ^  at  the  time  of  the  demife  laid  in  the  eject- 
ment, was  not  in  the  actual  occupation  of  the  faid  vi-» 
carial  houfe  and  premifes,  of  which  he  made  option  as 
aforcfaid,  or  any  part  thereof ;  but  the  fame  were  at  that 
time,  and  at  the  time  of  the  trial,  in  the  poflcfiion  of 
Mrs.  Rifty  who  bad  been  tenant  from  year  to  year  to 
Mr.  Moore  at  the  time  of  his  reGgnation,  and  had  never 
received  any  notice  to  quit* 

The  queftion  for  the  opinion  of  the  Court  was,  Whe- 
ther under  thefe  circumftances  the  plaintiff  *s  leflbr  were 
entitled  to  recover  the  whole  or  any  part  of  the  premifes 
in  queftion  ?  and  the  poftea  and  judgment  were  to  be 
entered  according  to  that  opinion* 

Z  3  Merryat, 
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1809.  Marryat,  for  the  leffor  of  the  plaintiff,  dated  that  he 

11         chimed  by  this  ejefiment  three  difting  parcels;  lft,  the 
ootbcDcmifeof   encroachment  made  by  Mr.  Drew  of  4  feet  in  the  vica- 
l^oinfi9      ****  garden  anciently  attached  to  the  vicarial  dwelling- 
IViLtuy.       houfc  with  its  appurtenancesi  of  which  the,  leffor  had 
made  option  $  ad,  that  part  of  the  fame  vicarial  garden 
which  was  included  in  the  leafe  to  Drew  3  3d,  the  fcite 
of  the  (table  and  coach-houfe,  part  of  the  freehold  ori- 
ginally belonging  to  the  corporation  which  had  been 
leafed  to  Tdtei9  and  purchafed  by  Mr.  Waring  for  the 
purpofe  of  being  annexed  to  the  fame  vicarial  houfe, 
now  the  property  of  Mr.  Miller,  and  which  had  been 
accordingly  fo  annexA  by  the  corporation,  and  which 
had  been  enjoyed  by  the  predeceflbrs  of  Mtr.  Miller  in 
his  vicarial  honfe  as  annexed  thereto  fioce  1759.    He 
then  contended  that  by  the  prefcriptive  cuftom  of  this 
body  the  freehold  of  their  eftates,  which,  before  any  op- 
tion made  according  to  the  cuftom,  was  vetted  in  the 
whole  corporate  body,  by  fuch  option  made  and  entered 
in  the  a£t  book  became  vetted  in  the  individual  vicar 
choral  to  whpfe  ufe  it  was  appropriated*    And  that  the 
pofleffion  of  Mrs.  Riley,  who  took  the  vicarial  houfe  and 
premifes  of  Mr.  Miller's  predeceflbr,  as  his  tenant,  was 
the  fame  as  his  own  individual  poflfeffion.    To  (hew  the 
nature  of  this  intereft  in  the  vicars  choral,  and  that  after 
the  option  made,  the  leflbr  of  the  plaintiff  had  fuch  a  free- 
hold intereft  in  every  part  of  the  premifes  appropriated 
to  his  dwelling-hoafe  as  would  enable  him  to  maintain 
this  eje&ment  on  his  own  demife,  he  referred  to  C* 
XfV.  4.  a.,  where  it  is  faid  that  though  land  be  the  mod 
fixed  inheritance,  and  fee-fimple  the  higheft  and  moft 
$bfolute  eftate  that  a  man  can  have,  yet  may  the  fane  at 

feyeral 
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fev era!  times  belnoveable,  fometimes  in  one  perfon,  and 
alternis  vicibus  in  another  \  nay  fometimes  in  one  place 

GOODTITL*, 

and  fometimes  in  another:  as  if  there  be  80  acres  of  ontbeDemrfcof 
meadow  ufed  time  out  of  mind  to  be  divided  between  .  aga\^  * 
certain  perfons,  and  that  a  certain  number  appertain  to  w"-<0«* 
each  ;  €.  g.  to  A.  13  acres  to  be  yearly  affigned  and  lotted 
out ;  fo  as  fometimes  the  13  acres  lie  in  one  place,  fome~ 
times  in  another;  and  fo  of  the  reft:  A.  hath  a  moveable 
fee-fimple  in  13  acres.  The  nature  of  this  eftate  is  like 
that  of  a  Dean  and  Chapter,  where  there  are  not  a  fuffi* 
cient  number  of  houfes  for  the  canons  and  prebendaries* 
who  then  occupy  them  in  fucceflion :  during  a  vacancy, 
the  freehold  is  in  the  Dean  an^fChapter ;  but  when  the 
houfe  is  appropriated,  the  freehold  is  in  the  refidenriary 
canon  or  prebendary.  Here,  then,  by  the  appropriation  of 
the  ancient  vicarial  houfe  to  Mr.  MiUtr%  which  had  been 
formerly  held  by  Mr.  Waring%  the  freehold  of  that  and 
of  the  ancient  garden,  and  of  all  other  the  premifes  an- 
nexed to  the  occupation  of  that  dwelling-houfe,  became 
abfolutely  vefted   in  Mr.  Miller  5   and  therefore  as  t6  ' 

that  part  of  the  premifes  fought  to  be  recovered,  which 
was  part  of  the  ancient  garden  belonging  to  the  dwellings 
houfe,  and  which  is  not  included  in  the  vicarial  leafe  to  . 
Mr.  DrtWy  there  can  be  no  doubt  that  the  leffor  is  en- 
titled to  recover.  2dly,  As  to  that  part  of  the  ancient 
vicarial  garden  under  the  vicarial  leafe,  though  the  ftat. 
14  Eliz.  <\  11.  /.  17.  controls  the  retraining  ftatute  of 
the  13  Eliz.  c.  10.,  fo  as  to  enable  eccleGaftical  bodies  of 
this  defcitption  to  leafe  houfes  belonging  to  them  for  40 
years  $  yet  they  are  reftrained  by  the  latter  ftatute  froth 
leafiog  dwelling-houfe^  for  the  habitation  of  fuch  pc*. 
fons,  and  are  required  to  refenre  the  accuftomed  yearly 
yent  at  lead;  which  latter  ftipulation  would  prevent 

Z  4  them 
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1809*  •     them  from  leafing  that  which  had  never  been  leafed  be- 
— -       fore,  at  well  at  the  prohibition  to  leafe  houfes  for  the 

GoOfr  TITLE; 

ontheDemifeof  habitation  of  the  ecclefiaftical  members  of  the  body, 

Jp*4*  *      which  would  extend  to  ancient  gardens  annexed  to  fuch 

Wix.«on.      refidentiary  houfes.   And  though  thefe  houfes  have  been 

leafed,  yet  that  haa  been  by  the  individual  vicars  choral 

to  whom  they  were  appropriated. 

The  Court  here  interpofed,  and  fuggefted  to  Mdrryat9 
that  fuppofing  Mr.  Miller  were  entitled  to  demand  from 
the  corporate  body  the  appropriation  of  all  that  he  now 
fought  to  recover y  yet  baring  agreed  at  a  corporate 
meeting  of  the  whole  b^y  to  take  only  that  which  was 
then  in  the  poffcfEon  of  Mrs.  Ryley,  of  which  the  parcels 
fought  to  be  recovered  formed  no  part :  and  the  cuftom 
being  dated  in  the  cafe  to  be  that  the  members,  according 
to  fetiiority,  excrcifed  an  option  to  tote  and  enjoy  infeve- 
raltj  the  feveral  vicarial  houfes  with  their  appurtenances; 
of  which  an  entry  is  made  in  the  corporation  a£t  book 
and  figned  by  the  members ;  the  difficulty  was  to  fbcw 
that  the  leObr  of  the  plaintiff  could  not  relinquilh  hb  op* 
tion  to  take  any  particular  part  of  that  which  had  been 
enjoyed  by  his  predeceflbr ;  and  that  though  he  had  not 
made  bis  option  to  take  thofe  parts  in  feveralty,  he 
could  neverthelefs  maintain  an  ejedment  for  them,  as  if 
he  had  a  feveral  freehold  in  them. 

Marryat  then  contended  that  the  vicars  could  not  re- 
linquifli  the  rights  attached  to  their  vicarial  houfes  j  and 
that  the  leflbr  having  made  his  option  of  his  prefcnt  vica- 
rial houfe,  the  right  to  every  thing  appurtenant  to  it -was 
neceforily  veiled  in  him  in  virtue  of  his  office.  That  his 
ignorance  of  what  were  his  rights,  at  the  time  when  the 

choice. 
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choice  was  propofed  to  htm  and  he  made  his  option  of 
that  which  was  propofed,  could  not  bind  him  when  he 
was  afterwards  better  informed  of  what  his  rights  were,  ontoVo^fctf 
That  no  agreement  of  the  individual  nor  even  of  the  whole         l^^9 
body  could  alter  or  abridge  the  rights  of  the  vicar  choral ;       Wimoiu 
and  therefore  no  fuch  agreement  could  abridge  his  right 
of  occupation  attached  to  his  office  :  thefl  were  the  ori- 
ginal  feparate  freeholds  of  each:  they  could  not  even 
amongft  thcmfelves  carve  out  their  poiTefGons  differently 
from  that  which  had  been  anciently  fcparated  and  occu- 
pied together  by  each  vicar  choral  *  for  otherwise  a  ma* 
joriry  might  aflame  to  (hare  the  whole  amongft  themfelvet 
exclufively  of  the  reft.  + 

Lord  Ellenporough  C.  J.  The  members  of  thi* 
corporation  have  eftates  in  common  ;  and  they  appropriate 
from  time  to  time  certain  vicarial  houfes  with  their  appur- 
tenances to  be  enjoyed  by  each  in  feveralty.  Then  granting 
for  argument  fake,  that  the  lefTor  of  the  plaintiff  may  infift 
on  the  appropriation  to  himfelf  of  the  entire  hpufe  and  gar- 
den as  held  before  by  his  predeceflbrs ;  yet  if  he  agree  to 
take  lefs  than  he  is  entitled  to,  why  may  he  not  do  fo? 
aqd  how  can  he  maintain  an  cje&ment  for  that;  which 
has  not  been  appropriated  to  him  \n  feveralty  ?  What 
feparate  legal  title  can  he  have  to  that  part  before  any 
appropriation  ?  By  his  own  (hewing  there  malt  be  an  op- 
tion made  by  him  and  entered  in  t;he  a£t  book,  in  order  to 
give  him  the  right :  and  no  fuch  option  has  been  entered; 
but  on  the  contrary  the  entryis  of  an  option  by  him  to 
take  fomething  lefs,  and  not  that  which  he  now  claims. 
The  option  mud  be  made  and  entered  to  take  the  entire 
thing,  in  order  to  give  him  a  feparate  right  to  the  entire 
thing.    He  has  not  therefore  brought  himfelf  within  the 

terms 
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terms  of  his  own  cuftom  as  ftated  in  the  cafe.    When 

he  claims  nis  entire  rights,'  and  does  not  accede  to  an 

onthcDemifeof  agreement  to  take  lefs,  and  when  the  body  (lands  out 

wW  *       hoftilely  againft  fuch  a  claim,  we  will  try  that  right ; 

Wjtsow.       j)ut  wc  cannot  jJq  jt  on  th;8  cafc^  whcre  he  dates  that  an 

option  has  been  made  by  him  to  take  lefs,  and  he  does 
not  bring  himfelf  within  the  cuftom. 


Grose  J.  agreed. 

Le  Blanc  J.  Suppofe  no  option  had  been  made 
amongft  them  of  any  fort,  could  Mr.  Millery  on  being 
appointed  a  vicar  choral}  have  brought  this  eje&ment  ? 
He  could  not  have  fet  up  a  feparate  right  to  this  pro- 
perty  without  an  option  of  it  duly  made  and  entered ; 
for  when  the  body  came  to  make  their  options,  any  one 
who  was  his  fenior  might  have  taken  it. 

Baylet  J.  The  very  cuftom  relied  on  by  the  leflbr  of 
the  plaintiff,  (hews  that  fomething  was  neceffary  to  give 
him  a  legal  title  to  this  particular  property,  which  it  ap- 
pears has  not  been  done  in  this  inftance ;  namely,  that  he 
Ihould  have  made  an  option  to  take  it,  which  is  to  be  en* 
tered  in  the  corporation  aft  book. 

Poftea  to  the  Defendant, 


funwt  was  to  have  argued  for  the  defendant. 
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Cormack  againjl  Gladstone.  r^/%, 

Jtme  13th. 

'T'HIS  was  an  a&ion  on  a  policy  of  infurancc  on  the  Afhipfrom 

(hip  Befsy  valued  at  1 200/.,  and  on  the  captain's  *£»  rZri  was 

books,  cloatha  and  inftruments,  valued  100/.,  «  at  and  '&%£££* 

from  Stockholm  to  New  York."    The  ioterett  in  the  (hip  «>uchat*#- 

*  neur  for  convoy, 

was  alleged  and  proved  to  be  in  the  Earl  of  Selkirk,  and  *nd  to  p^y  the 

the  intereft  in  the  books,  cloaths  and  inftruments,  in  the  and  the  owner 

captain.     The  lofs  was  alleged  to  be  by  the  perils  of  the  boardtocSTin  » 

fea.     At  the  trial  before  Lord  Ellenborough  C.  J.  at  Guild-  J^So/ 

hail  a  verdia  was  found  for  the  plaintiff,  fubje£t  to  the  ih?n  **?!■*" 

1  J  bo/m,  and  laid 

opinion  of  the  Court  on  the  following  cafe.  in  thc  reft 

*  r  .  at  Elfineur  be- 

In  Augufi  1 803  the  (hip  Befs,  being  at  Stockholm,  took  fore  the  Sound 

•  f^frt*  L  •         1  .  dUeS   C0U,d   DC 

in  a  cargo  or  62  ltve  the  ep  to  be  carried  on  the  voyage  paid .-  held  that 

in  Cured,    and  failed  from  thence  on  the  14th  of  that  bringTiicreby' 

month.     An  agent  of  Lord  Selkirk  failed  in  the  veffel  to  *daycd»  thoush 

0  the  occurrence 

tike  care  of  the  (heep.    Underftanding  that  the  veffd  was  WJ$  {or^en 

r  °  and  intended, 

to  touch  at  Elfineur  he  did  not  take  in  fufficient  provender  the  policy  was 

not  avoided, 

for  the  (htep  at  Stockholm  for  the  voyage  to  New  York,  but  the  onder- 

The  (hip  in  the  regular  courfe  of  her  voyage  touches  for  naoie  forTfub- 

convoy,  and  to  pay  the  Sound  dues,  at  Elfineur %  where  fuffi-  f^ftip  by'the 

cient  provender  was  taken  on  board  for  the  voyage ;  but  I*"*80* thc  fca? 
the  (hip  was  not  thereby  delayed  at  all  in  her  courfe  j  the 
whole  additional  provender  being  on  board  before  the 
Sound  dues  could  be  paid.  In  all  other  refpeds  the'  (hip 
had  fufficient  water  and  prorifions  for  the  voyage  from 
Stockholm  to  #*«/  York.  The  (hip  proceeded  immediately 
under  convoy  from  Elfineur  oq  the  voyage  infured,  but 
was»loft  by  the  perils  of  the  fea*  If  the  Court  fhould  be 
of  opinion  that  the  plaintiff  was  not  entitled  to  recover,  a 

Qonfuit 
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1&09.        nonfuit  was  to  be  entered:  if  he  were  fo  entitled,  the 
verdi&  was  to  (land. 

CO*  MACK 

CftlictoNs.  Scarlett  for  the  defendant,  hating  been  called  upon. by 
the  Court  to  begin,  attempted  to  difliftguifii  this  from 
the  cafe  of  Ralne  v.  Bdl{a)  j  becaufe  there  the  (hip  had 
been  originally  fitted  out  with  every  neceflary  for  the^ 
voyage  which  could  be  procured  at  her  lading  port,  and 
k  was  unavoidable  ncccffity  within  the  perils  infured 
•gainft  which  compelled  her  to  put  into  another  port 
during  the  voyage.  But  here  it  appears  that  the  vefiel 
left  her  lading  port  without  a  fufficient  dock  of  provender 
for  the  (heep,  which  (he  might  have  laid  in  there  5  and 
therefore  (he  failed  with  a  neceffity  impofed  upon  herfelf 
of  (topping  fomewhere  in  the  progrefs  of  her  voyage  to 
get  more  •,  and  if  (he  had  not  found  an  adequate  (lock  at 
Elfituur%  (he  mud  have  touched  at  fome  other  place  to 
obtain  it.  In  Dtlaney  v.  Stoddart  (i)  there  was  a  ufage  of 
the  trade  to  prote£t  the  taking  in  an  additional  cargo  at 
the  place  into  which  the  (hip  was  driven  by  ftre(s  of 
weather;  without  which  it  would  have  been  coofidered 
as  a  deviation.  But  here  there  was,  no  fuch  ufage*  and 
.  the  underwriters  could  not  calculate  upon  the  (hip  going 
into  Elfineur  for  fuch  a  purpofe. 

Lord  Ellenborough  C.  J.  The  not  taking  in  fuffi- 
cient provender  for  the  (beep  at  Stockholm  for  the  whole 
voyage  is  not  like  negle&ing  to  take  a  fufficient  crew, 
or  tackling,  or  other  neceflary  relating  to  the  equipment 
or  navigation  of  the  (hip ;  but  this  omiffion  only  affeded 
die  fafety  of  the  cargo  of  (heep :  and  while  the  vcffcl  was 

(«)  9  Esft,  195,  (J)  1  T§n$  X?.  »»• 
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ftaying  for  other  neceflary  purpofes  at  Elfineur9  the  pro-        1 809* 
Tender  waa  laid  in  without  any  delay  of  the  voyage  %        ' 

9         m       \  CoftMACK 

which  brings  the  cafe  within  the  principle  of  the  former    ^  *gmn/t 
decifion. 


Grose  J.  agreed. 

Le  Blanc  J.  The  vefiel  left  Stockholm  with  the  fore- 
knowledge of  the  agent  that  (he  mud  go  into  Elfinmr  for 
other  purpofes  in  the  regular  courier  of  her  voyage,  when 
he  might  complete  his  ftock  of  provender  during  the  per- 
formance of  thofe  other  purpofes. 

Batlet  J.  It  does  not  follow  that  the  mafter  might 
or  would  have  gone  elfewhere  for  provender,  if  he 
could  not  have  procured  it  at  Elfimur  withour  delay- 
ing the  voyage.  The  iheep  might  have  been  thrown 
overboard. 

Poftea  to  the  Plaintiff! 
Puller  was  to  have  argued  for  the  plaintiff. 


Thorn  hill    againft  The  Men  inhabiting  the  **&*% 
Townfhip  of  Hudderspield. 

rPHE  plaintiff  declared  in  cafe,  and  ftated  in  his  firft  An  taion  or 

count,  thjit  fomc  perfon  or  perfons,   to  him  un-   u^riwrtat. 

known,  on  the  night  of  the  ,x 6th  of  April  1807,  with  ?^/t^  '* 

grieved,  to  re- 
cover damages  agamft  the  inhabitants  of  the  adjoining  townlhip  for  trees,  coppice,  and 
underwood,  unlawfully  and  feionioufly  borne  by  perfons  unknown ;  though  the  daufe 
dire&s  the  party  grieved  to  recover  hia  damages  in  the  famt  manner  mud  firm  as  given  by 
the  ft  at.  1  %  Ed.  t.  fl.  i.  c.  46.  for  dikes  and  hedges  overthrown  by  perfons  in  Che  night  j 
upon  which  the  ufual  courfc  of  proceeding  has  been  by  the  writ  of  no&anter. 

6  force 
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1809.         force  and  arms,  at  Rudder sfield  in  the  county  of  JTori,  did 
"         wilfully,  unlawfully,  and  felonioufly  fet  fire  to,  burn,  and 

Thorn  hill 

againtt         deftroy  500  oak  trees,  &c.  of  the  plaintiff,  (landing, 
of  n    P    growing,  and  being  in  the  townfliip  afore  faid,  of  the  va- 
lue of  300/.  and  certain  coppice  wood,  and  certain  under- 
wood  growing  on  ten  acres  of  land  in  the  faid  townfliip, 
of  the  value  of  other  300A,  without  the  confent  of  the 
plaintiff  the  owner  of  the  faid  feveral  things  fo  fet  fire  to, 
burnt,  and  deftroyed,  or  of  the  perfons  chiefly  entrufted 
with  the  care  and  cuftody  thereof;  againft  the  peace,  &c. 
and  againft  the  form  of  the  ftatute  in  fuch  cafe  made 
and  provided ;  whereof  the  defendants  had  notice ;  and 
that  fix  months  had  elapfed  fince  the  committing  of  the 
faid  offence  j  and  that  the  parties  committing  the  fame 
were  not  within  the  faid  fix  months  next  after  the  com- 
mitting the  fud  offence,  nor  had  hitherto  by  the  defend- 
ants  or  otherwife  been  convifted  thereof :  yet  the  faid 
defendants  not  regarding  the  ftatute,  &c.  had  not,  though 
rcquefted,  made  any  fati*fa£Hon  or  recompence  to  the 
plaintiff  for  the  faid  damage  by  him  fuftained  as  afore- 
faid,  but  had  thereto  refufed  and  Hill  refufed  fo  to  do. 
The  fecond  count  was  the  f?rne,  except  that  it  omitted 
the  word  felonioufly :  and  the  whole  concluded  to  the 

m 

plaintiff's  damage  of  400/*  The  defendants  pleaded  not 
guilty :  and  the  caufe  was  tried  before  Lawrence  J.  at 
Torkj  when  a  verdict  was  found  for  the  plaintiff  for  373/., 
fubjeft  to  the  opinion  of  the  Court  on  the  following 
cafe. 

The  plaintiff,  at  the  time  of  committing  the  offence 
mentioned  in  the  declaration,  aud  after  mentioned,  was 
fole  owner  and  proprietor  of  a  plantation  fituated  in  and 
furrounded  by  the  townfliip  of  Huddersfield.  In  the 
night  of  the  16th  of  April  1807,  the  fame  was  wilfully 

fet 
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feton  fire  by  fomc  perfon  or  perfons  unknown  to  the         1809. 
plaintiff,  and  five  acres  thereof  were  burnt  and  deftroyed,        ~— — 
without  the  confent  of  the  plaintiff,  or  of  the  perfons         agdnft 
chiefly  entruftcd  with  the  care  and  cuftody thereof.  The    TheT^vnftiP 
fire  began  and  terminated  in  the  townflbip  of  Hudderf*      ^^J****" 
fold)  and  the  agents  of  the  plaintiff  ufed  every  means  to 
difcover  the  offender  or  offenders,  without  fuccefs*     It ' 
was  proved  that  the  perfon  or  perfons  committing  the 
offence  was  and  were  not  within  fix  months  after  com* 
mitting  the  fame,  nor  had  thitherto  by  the  defendants  or 
otherwife  been  convi&ed  thereof.     That  the  value  of  the 
trees,  wood,  and   underwood,  deftroyed   by  the  fire, 
amounted  to  372/.;  and  that  the  adion  was  not  brought 
by  the  plaintiff  again  ft  the  defendants  till  more  than  fix 
months  had  elapfed  after  the  fire.    The  queftion  was, 
Whether  the  plaintiff  were  entitled  to  recover  ? 

Ainjlie  for  the  plaintiff  began  by  referring  to  the  fta- 
tutes  giving  the  remedy,  and  on  which  the  a£tion  was 
framed.  The  ftat.  6  Geo.  1.  c.  16.  for  proteding  this 
fpeties  of  property,  and  for  providing  fafisfa&ion  for 
the  damages  the  refpe&ive  proprietors  thereof  (hall  fuftain 
by  the  unlawful  afts  there  ftated,  ena&s,  that  if  any  per- 
fons (ball  hy  day  or  night  take,  deftroy,  or  burn,  &c.  any 
trees,  underwoods,  coppice  woods,  Sec.  without  confent  of 
the  owners,  Sec. "  fuch  owners,  &c.  damaged  thereby,  (hall 
have  fuch  remedy,  and  have  and  receive  fuch  fatisfa&ion 
and  recompenceof  and  from  the  inhabitants  of  the  pari  flies, 
towns,  hamlets,  villages,  or  places  adjoining  on  fuch  wood 
grounds,  &c.  and  recover  fuch  damages  again  ft  the  parifii, 
&c.  or  places  aforefaid,  and  in  the  fame  manner  and  form 
as  for  dikes  and  hedges  overthrown,  &o.  as  by  the  flat* 
13  Ed.  l.  Jf.  I.  c*  46.  is  fct  forth  or  provided  :"  unlefs 
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the  offenders  (hall  by  fuch  parifh,  Sec,  be  convi£)ed  of 
fuch  offence  within  fix  months  from  the  commiflion  of  it. 
*gai*fi        The  ftatute  of  Ed.  i.  to  which  reference  it  made  merely 
of      >p  ftates  that  when  «*  the  men  of  the  towns  near  will  not 
Hv»»"i»     indid  fuch  as  be  guilty  of  the  fa&,  the  towns  near  ad- 
joining  (hall  be  diftrained  to  le? y  the  hedge  or  dyke  at 
their  own  toft,  and  to  yield  damages*     Upon  thefe  sfts^ 
he  contendedj  that  the  general  principle  attached,  that 
where  a  ftatute  prohibits  a  wrong  and  gives  a  remedy  to 
the  parly  grieved,  without  prescribing  the  mode  of  it,  the 
common  law  intervenes  and  fupplics  the  form  of  adion  * 
of  which  inftancts  are  given  by  Lord  Coke  (a)  in  his  Com* 
ments  on  Magna  Charta  and  on  the  Statute  of  Marie* 
„  Bridge,     Alfo  in  his  Comment  (i)  on  the  (tat.  13  Ed.  1. 
r.  46.  as  to  the  remedy  of  the  party  grieved ;  having  firft 
faid,  that  by  the  indictment  of  the  towns  againft  the  mif- 
doers  the  lord  (hall  know  againft  whom  to  bring  bis  ac~ 
thftt  he  fays,  that  if  the  bordering  town  do  not  indi£fc 
within  time,  then  (hail  the  lord  or  other  party  grieved 
bring  Ins  aBion  upon  this  branch  againft  the  towns  border- 
ing round,  &c.  and  judgment  (hall  be  given,  that  they 
fhall  at  (heir  proper  cofts  make  the  ditch  or  hedge,  &c. 
and  yield  damages  ;  and  fo  it  was  holdrn  in  H.  I4^far« 
Sir  Wvu  Mallcrus  cafe.     That  cafe  is  reported  in  1  Rol. 
Rep.  365.  and  there  Lord  Coke  fays,  that  he  had  feen  an 
ancient  reading  upon  this  ftatute,  that  if  the  viil  do  not 
indid  the  offenders  within  the  time,  the  party  grieved 
{hall  have  an  atlion  upon  this  ftatute  >  as  a  man  who  is 
lobbed  (hall  have  upon  the  ftatute  of  Wmton  againft  the 
hundred :  and  that,  in  the  time  of  Ed.  4.  -Pigoft  J.  had  held 
accordingly.     The  reporter  adds  his  own  approbation  of 
this  law,  and  fays  that  the  Lord  Chancellor  afterwards 

(a)  2  hjl.  55. and  118.  (h)  lb.  476-7. 

*•  •  agreed 
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Agreed  particularly  to  every  thing  which  was  (aid  by  Lord 
Coke.     Now  the  ftatute  of  Winton  {a)  does  not  prefcribe 
any  particular  form  of  adlion,  but  only  fays  that  the  hun- 
dred (hall  be  anfwerable  in  damages  for  the  robbery ;  yet 
the  common  law  has  given  the  a&ion  on  the  cafe :  and 
Lord  Coke  would  not  have  compared  the  two  ftatutes  to* 
gether  in  this  rcfpeft,  ifhe  bad  conceived  that  the  ftatute 
in  queftion  had  only  afforded  a  fpecial  mode  of  proceed* 
ing,  as  by  the  writ  of  noBsnter :  it  rather  appears  by 
the  authorities  mentioned,  that  Lord  Coifs  notion  of  the 
remedy  was  by  aftion  on  the  cafe.     If  then  the  plaintiff's 
remedy  in  this  form  of  a£Hon  be  not  fettered  by  the  cafes 
in  which  another  mode  of  proceeding  upon  the  ftatute  of 
Ed.  I,,  by  the  writ  of  noBanter^  has  been  adopted,  the 
principle  and  general  authorities, on  which  it  is  fupported 
muA  decide  the  pojpt  in  favour  of  the  a&ion ;  efpecially 
as  it  is  founded;*,  general  convenience  )  and  no  particu- 
lar inconvchiei{i//aft  arife  from  it,  as  the  plaintiff  muft 
ftate  every  thin^wi  his  declaration  to  bring  himfelf  within 
the  ftat.  6  Gio.  \ ,    [Lord  Eilenborough  C.  J,    How  is  the 
writ  of  noSkmUr  to  be  applied  generally  to  the   ftat* 
6  Geo.  I. ,  which  gives  the  remedy  whether  the  offence  be 
committed  by  day  or  by  night  ?]    He  then  referred  to 
the  cafes  treating  of  that  writ,    Firft,  the  cafe  of  Dean 
fore  ft  (£),  which  dates  the  original  writ  of  noRanter  fued 
out  of  Chancery  to  the  (heriff,  commanding  him  to  in- 
quire, by  a  jury  of  the  county,  who  were  the  malefa&ora 
who  threw  down  the  hedges  and  dykes  of  J.  G.  noftan- 
ter,  &c.  and  to  birfd  them  to  anfwer,  &c. :  the  (heriff 's 
return,  dating  the  fafls  of  the  grievance  committed,  but 
that  the  offenders  frere  unknown :  the  writ  of  diftringas, 


1809. 


TlfOftKHlLL 

againft 
The  Townfliip 
of 

wnum. 


(a)  ij  JW.  i.JL  1.  CV 
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1809.  which  Iflucd  thereon,  reciting  the  firft  wjrit  and  return, 
— —  and  commanding  the  Sheriff  to  inquire  of  and  diftrain  the 
againfi  inhabitants  of  the  adjacent  towns  to  make  good  the  da- 
0°fwn  >p  mage :  on  which  the  (heriff  certified  the  names  of  the 
adjacent  Tills,  and  finally  returned  an  inquifition  annexed, 
finding  that  the  party  grieved  had  fuflained  damage  to 
the  amount  of  200/.  And  after  fome  exceptions  taken 
to  this  return,  which  were  over-ruled,  Noj,  Attorney- 
General,  prayed 'for  and  obtained  ■  new  diftringas  to 
diftrain  the  adjacent  vills  to  repair ;  upon  the  authority 
of  a  record  which  he  (hewed  of  ST.  15  Ed.  1.  Another 
cafe  is  that  of  the  inhabitants  of  Epworth  and  15  other 
Tills  (0),  where  the  courfe  of  proceeding  was  nearly  the 
fame.  In  another  inftance  a  diftringas  for  the  like  purpofe 
was  prayed  for  by  the  Attorney-General  againft  the  circum- 
jacent vills  of  D*r/*tf£(*):  but  the  Court  doubted  whether 
he  {hould  have  it  without  a  fcire  facia  "  fued  to  anfwer, 
and  what  procefs  he  (hould  have :  on  which  they  took* 
time  to  advife :  the  refult  does  not  appear.  In  Malabar 
v.  The  Inhabitants  of  Lohnbeath  (d)  all  the  proceedings 
upon  the  writ  of  no£tanter,  varying  in  fome  refpe&s  from 
the  former  cafes,  are  fet  out  at  length,  with  the  pleadings 
upon  the  merits  of  the  cafe,  and  the  record  of  the  trial, 
verdict,  judgment,  and  execution  thereupon*  But  there 
is  nothing  in  any  of  thefe  cafes,  or  in  the  words  of  the 
ftatute  of  Ed.  j.  which  excludes  the  ordinary  remedies 
given  by  the  common  law ;  nor  does  the  ftatute  even- 

1 

(*)  C7».  Car.  439-  (A  i*.  580*       , 

(r)  In  the  cafe  in  Lutw.,  next  cited,  (p.  157.)  the  Court  folvrd  the 
•  doubt,  by  faying  that  the  writ  of  dlftringis  ought  to  contain  in  itfcif 
a  fare  facias. 

(d)  1  Lutw.  141.  other  cafes  are  referred  to,  in  this  report,  of  pro- 
ceedings on  the  fame  writs, 

9  point 
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point  to  fuch  a  remedy  as  the  writ  of  no&anter,  which        1809* 
is  an  inquifition  on  the  crown  fide  of  the  court  (a).  — —  ** 

TnORNHIlt 

again/l 

Hoiroyd  contnL  This  is  a  novel  attempt  to  fuftain  ah  Thc  Townffiijl 
a&ion  by  the  party  grieved  againft  the  inhabitants  of  the  Htfi>o«Ri* 
townfliip :  for  notwithftanding  what  is  dated  in  the  re- 
port of  Proffer  v.  Mallorie,  in  Rolie  (£),  there  is  no  in- 
fiance  fince  that  of  any  other  proceeding  upon  the  flat, 
of  Ed.  i.  than  by  the  writ  of  no&anter,  nor  of  any  pro- 
ceeding under  the  ftatute  of  Geo.  if  It  is  a  clear  princi- 
ple recognized  in  a  modern  cafe  of  Ruffel  v.  The  Men  of 
Devon  (c),  that  no  action  lies  againft  an  indefinite  body 
of  men,  not  incorporated,  unlefs  given  ezprefsly  by  fta- 
tute, or  at  leaft  by  neceflary  implication ;  as  where  a 
ftatute  (fuch  as  that  of  Wlnton)  gives  damages  generally  td 
the  party  grieved,  which  can  only  be  recovered  by  adion* 
But  the  flat.  6  Geo.  I.  does  not  give  to  the  party  grieved 
damages  generally ;  it  only  gives  to  him  fpecifically  fuch 
remedy,  fatisfa&ion,  and  recompence,  and  enables  him  to 
recover  fuch  damages  againft  the  pariih,  &c.  in  the/ami 
manner  and  form,  as  for  dikes  and  hedges  overthrown  in 
the  night,  &c.  by  the  13  Ed.  1.  Then  as  that  ftatute 
only  directs  that  *(  the  towns  near  adjoining  (ball  be 
diflrained  po  levy  the  hedge  or  dyke  at  their  own  coft  and 
to  yield  damages'*  and  as  the  mode  of  proceeding  under  it 
has  always  been  by  the  writ  of  noctancer,  on  which  the 
diftringas  iffues  to  compel  the  inhabitants  to  levy  the 
hedge,  &c.  and  to  yield  damages  to  the  party  grieved  \ 
and  as  this  mode  of  proceeding  was  the  known  courfe 
purfued  at  the  time  of  paffing  the  ad  of  the  6  Geo,  I.;  ii 

(*)  R<x  v.  St.  Gregory,  in  Sudbury ',  t  Stra.  6*1,  and  R*X  V.  Glajftnlji 
t  StrM.  20(9.  and  Bull.  N.  P.  21 7. 
W  p-  365«  W  *  Term  *#•  667« 
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feems  as  if  that  were  the  remedy  fpecifically  intended  by 
the  legiflature  in  framing  the  latter  ftatute.     It  is  alfo  ta 

Trorkhill  #  . 

aSai*ft         be  obferved,  that  the  particular 'remedy  is  pointed  out  by 

of  the  fame  claufe  which  gives  the  damages ;  which  is  always 

Hyi3DE*a-      a  roaterjai  circumftance  in  the  conftruQion  of  ftatutes. 

YIZLD* 

For  if  a  thing  be  prohibited,  or  damages  given  generally, 

in %  one  claufe,  an  indictment  in  the  one  cafe,  and  an 

action  in  the  other,  will  lie  upon  the  .general  claufe, 

'  though  a  fubfequent  claufe  may  give  a  particular  re* 

medy  ;  if  there  be  no  words  of  exclufion  of  any  other. 
It  is  no  objection  to  this  conftruction,  that  the  remedy 
by  the  writ  of  noctanter  and  diftringas  is  of  a  criminal 
nature ;  becaufe  it  grows  out  of  the  neglect  of  a  public 
duty,  the  not  difcorering  and  indicting  the  offenders ;  and 
the  object  of  the  proceeding  is  not  only  to  recompence 
the  party  grieved,  but  to  compel  the  repair  of  the  fences, 
&c.  thrown  down,  which  could  not  be  enforced  by  action. 
And  there  is  this  further  advantage  in  proceeding  upon 
the  writ  of  noctanter,  that  the  diftringas  iffucs  againft 
the  very  perform  inhabiting  in  the  adjoining  parifli  at  the 

y  time,  who  are  guilty  of  the  neglect ;  whereas  the  da- 

mages recovered  in  an  acVion  may  be  levied  upon  thofe 
who  come  to  inhabit  afterwards.  [Lord  EJlenborough  C.  J. 
The  fame  objection  would  apply  to  an  action  againft  the 
hundred  on  the  ftatute  of  hue  and  ciy.  But  the  dif- 
tringas under  the  writ  of  noctanter  would,  I  prefume, 
go  againft  the  inhabitants  generally,  and  would  not  be 

v  confined  to  ijuih  as  were  inhabiting  at  the  time  of  the 

damage  done.  Have  you  aay  authority  to  fhew  that  it 
it  ought  to  be  fo  confined  ?]  It  fhould  feem  on  principle 
to  be  confined  to  thofe  who  were  guilty  of  the  neglect. 
The  writ  of  noctanter  alfo  dirtcts  the  flieriff  to  inquire 
of  the  inhabitants  tif  the  neighbouring  villa  who  are 

liable  i 
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liable ;  and  thofe  being  afcertatned,  the  distringas  iffues 

^  * 

againft  them  accordingly  :  in  fome  of  the  cafes  in  Cro* 

Car.  fcveral  townfliips  are  included.  But,  without  this 
previous  inquiry,  how  is  the  party  grieved  to  know 
againft  whom  he  is  to  proceed  in  his  adtion  i  Nor  could 
it  have  been  intended  to  leave  it  to  his  eledtion  to  pro- 
ceed againft  a  larger  or  fmaller  diftrid  ;  for  that  would 
vary  exceedingly  the  (hares  of  the  damage  to  befuftained 
by  individuals.  [Bayley  J.  The  fame  difficulty  occurs 
upon  a  diftringas :  though  it  be  dire&ed  againft  all,  yet 
it  may  be  executed  againft  any  inhabitant.]  But  as  the 
inquifition  firft  returned  by  the  (heriff  under  the  writ  of 
no£lanter  afcettains  what  vills  are  liable,  the  individual 
diftrained  upon  knows  againft  whom  he  may  apply  for 
contribution. 


1809. 


Thorn  hill 

againft 

The  Townlhlp 

of 

HvPDKftS* 
TIZLD. 


Ainflie,  in  reply,  obferved  that  the  difficulty  fuggefted 
as  to  the  change  of  inhabitants  could  not  be  avoided ;  for 
even  the  ftat.  6Geo.\.  poftpones  the  remedy  for  fix 
months,  in  order  to  give  tims  to  the  parjfh,  &c.  to  con- 
vict the  offenders.  He  concluded  by  dating  that  other 
gentlemen  at  the  bar  had  taken  notes  for  a  fecond  ar- 
gument. 

The  Court  having  confulted  together  for  fome  time, 
Lord  Ellcnborough  C.  J.  faid  that  Lord  Coke's  authority 
was  fo  ftrpng  in  fupport  of  the  aftion,  and  as  it  was  not 
probable  that  more  light  could  be  thrown  upon  the  fub- 
jc&,  there  did  not  appear  to  be  anyneceffity  for  hearing  a 
further  argument  5  the  Court  being  of  opinion  upon  that 
authority,  that  the  a&ion  was  well  brought.  But  that 
if  any  thing  occurred  to  them  before  the  end  of  the  term 
to  raife  a  doubt  upon  the  fubjtft,  they  would  hear  it 

A  a  3  argued 
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argued  again.  That  the  only  other  remedy  fuggefted  fof 
the  party  grieved  was  an  inconvenient  and  cumbrous 
mode  of  proceeding,  which  involved  all  the  difficulties 
urged  againft  the  prefent  a&ion.  And  that  as  to  the 
difficulty  of  afcertaining  againft  whom  the  plaintiff  was 
to  bring  his  a£tion,  the  plaintiff  mud  at  his  peril  take 
care  to  fue  the  proper  perfons,  otherwife  he  would  fad 
in  his  fuit. 

No  further  mention  was  made  of  the  cafe  in  Court  \ 
and  the  poftea  was  delivered  to  the  plaintiff. 


$umi  13th. 


t>ue  notice? 
Juving  been 
given  to  the 
parfon  of  the 
jetting  out  the 
tithes  of  fiuit 
and  vegetables 
in  a  garden, 
which  were  ac- 


Kemp  againji  File  wood,  Clerk. 
The  Same  againji  The  Same, 

TTHESE  were  two  anions  on  the  cafe;  the  one 
brought  by  the  plaintiff,  who  in  1805  was  the 
occupier  of  a  garden  in  the  parifh  of  SyUe  Hevingham 
in  BJfcXy  againft  the  re£toV  of  the  parifh,  for  not 
taking  away  the  tithes  of  the  garden,  which  the  plain- 
cordingiyfetout   tiff  had  duly  f<rt  out.     In  fupport  of  this,  the  plain-* 

an  the  days  fpe- 

cified ;  and  the   tiff,  at  the  trial  before  Heath  J.  at  Chelmsford,  proved 

tithes  not  having    _  .  .  ../...       «  t 

feveral  notices  given  to  the  defendant  in  that  year,  that 
at  the  feveral  times  mentioned  in  fuch  notices,  the  plain* 
tiff  wbuld  fet  out  the  tithes  of  fruits  and  vegetables 
growing  in  the  faid  garden  \  and  that  the  tithes  of  fruits 
and  vegetables  were  accordingly  fet  out.  and  were  not 

owner,  to  re-  o  o  j 

move  the  tithed  taken  away,  but  were  fuffered  by  the  defendant  to  rot 

fruits  and  vege- 
tables within  a   and  pcrifli  on  the  ground.    None  of  thefe  notices,  which 

days,  other  wife 

fin  action  would  he  commenced  again  ft  the  pa:  Ton,  is  fufficient  n6tice  of  their  having  been 
fet  out,  whereon  to  found  an  aclion  if  'they  be  not  recnovtd.  And  due  notices  having  been 
£ivtn  of  fet  ting  out  tithes  of  garden  vegetables  and  fieid  bailey  on  certain  c*ays  between  the 
%  ith  and  16th  or*  Sspt.mber,  a  general  notice  on  ti:e?  17th  to  the  parfon,  to  rake  away  all  tb* 
$i:Us  cftis,  (tbrpfaiptiff't))  lands  within  two  d.iys,  is  fufficient  whereon  to  found  the  like 
lotion,  •     7 


be^n  removed 
at  the  di fiance  of 
a  month  after- 
ward^, when 
they  had  be- 
come rotten ;  a 
notice  then 
given  by  the 


Fjliwocd. 
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were  required  by  the  cuftom  of  the  parifh,  were  given  1809. 
later  than  the  20th  of  Augujl  1805.  There  was  then  — — — 
proved  a  notice  in  writing,  figned  by  the  plaintiff,  and  _  agmaft 
dated  23d  of  September  1805,  and  ferved  on  the  defen- 
dant, which  was  to  the  following  effcQ:.— To  take  the 
tithed  fruits  and  vegetables  from  the  plaintiff's  garden 
on  or  before  the  25  th  inftant;  or  the  plaintiff  would 
commence  an  a&ion  againft  him.  But  Heath  J.  was  of 
opinion,  that  this  latter  notice  was  nugatory ;  not  having 
a  fubjeft  to  which  it  might  refer:  for  the  tithes  fet 
out  in  Auguft  muft,  before  the  23d  of  September,  be 
rotten  and  mixed  with  the  mould  of  the  garden,  and 
confequently  not  capable  of  being  removed.  And  in 
confequence  of  fuch  opinjpn,  the  plaintiff's  counfel,  hav- 
ing firft  offered  to  prove  other  notices  to  take  away  the 
tithe  nearer  to  the  times  of  the  notices  to  fet  them  out; 
which  were  reje&ed ;  becaufe  as  only  one  notice  to  take 
away  was  laid  in  the  declaration,  one  only  could  bo 
proved ;  fubmitted  to  be  nonfuited,  to  avoid  a  verdidfc 
againft  him* 

The  other  was  a  like  aftion  on  the  cafe,  brought 
againft  the  reftqr,  for  not  taking  away  the  fmall  tithes 
of  the  plaintiff's  garden,  duly  fet  out;  and  alfo  for  not 
taking  away  the  tithes  of  barley.  And  in  this  it  was 
proved,  that  the  tithes  of  the  vegetables  in  the  garden, 
and  of  the  barley  in  the  field,  were  duly  fet  out  by  the 
plaintiff,  and  not  taken  away  by  the  defendant.  The 
notice  given  by  the  plaintiff  to  the  defendant,  to  take  the 
tithes  away,  was  dated  the  17th  of  September  1806,  in 
order  to  entitle  the  plaintiff  to  maintain  the  a&ion ;  and 
it  required  the  defendant  to  take  away  all  the  tithes  of  his 
(the  plaintiff's)  lands  on  or  before  the  19th  inftant.  It 
WM  agreed,  that  by  the,  cuftom  of  the  parifh  the  QCCM-* 

A  a  4  f»te« 
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piers  of  lands  were  bound  to  give  a  previous  notice  of 
letting  out  their  tithes;  and  it  was  proved  by  the  plain- 
«r*M  tiff,  that  he  gave  fcveral  notices  of  fetting  out  tithes  of 
vegetables  growing  in  his  garden,  on  the  nth,  15th,  and 
16th  of  SepUmher%  and  of  tithing  barley  at  another  day, 
before  the  17th.  Hut  Heath  J.  nonfuited  the  plaintiff, 
becaufe  the  notice  to  take  away  the  tithes  did  not  fpecify 
the  tithes  to  be  taken  away,  nor  from  what  lands. 

Thefc  nonfuits  were  moved  to  be  fet  afido  in  the  laft 
term  by  Marryat,  who  ftatcd  the  principal  points  ruled 
at  the  trial  in  the  manner  before  mentioned,  and  his  ob- 
jections to  the  nonfuits  upon  the  grounds  on  which  they 
shad  paffedv  in  which  objedions  the  Court  appeared  to 
acquiefce.  Then  with  refpec^to  the  evidence  of  the 
other  notices,  to  tike  away  the  tithes,  which  had  been 
rejefled  in  the  firft  a&ion,  on  the  ground  that  one  fach 
notice  only  was  alleged  in  the  declaration ;  and  that  one 
notice  having  been  offered  in  proof,  which  the  learned 
Judge  thought  inefficient  for  the  reafon  ftatcd,  no  other 
could  be  proved  1  he  obferved,  that  even  if  the  plaintiff 
were  precluded  from  offering  in  evidence  a  fufficient 
notice,  becaufe  he  had  before  proved  one  which  was 
deemed  inefficient  \  (which  he  denied)  dill  he  fubraitted 
that  the  form  of  the  declaration  did  not  warrant  the  ob- 
je&ion ;  for  it  was  laid  that  on  the  feveral  days  on  which 
the  tithes  were  fet  out,  the  defendant  had  notice,  &c« 
viz.  on  fuch  a  day,  &c.    - 

Beft  Serjt.  now  oppofed  the  rules,  and  infilled  upon 
the  objections  taken  at  the  trial ;  in  the  firft  aAion,  be- 
caufe the  notice  of  the  tithe  having  been  fet  out,  and  re- 
quiring it  to  be  removed,  came  above  a  month  after  the 
fruit  and  other  vegetables  were  proved  to  have  bees  fet 
'Oat,  and  was  therefore  nugatory  few  the  purpofe  fa» 

which 
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which  fach  a  notice  is  required,  as  the  things  mud  have        1809. 
been  rotten  long  before.    It  would  therefore,  be  in  vain 


Kemy 


to  fend  the  cafe  down  to  a  new  trial,  unlefs  indeed  evi-  _  «r«** 
dence  of  fome  other  notice  nearer  to  the  time  of  fetting 
out  the  tithes  could  be  given.  Then  with  refpe£t  to  the 
obje&ion  in  the  other  a£Hon ;  the  notice  was  too  gene- 
ral ;  fpecifying  neither  the  nature  of  the  tithe,  nor  the 
place  from  whence  it  was  to  be  taken :  and  every  notice 
muft  have  a  reafdnable  certainty  with  refpeft  to  the  fub- 
je&  matter. 

Lord  Ellenborough  C  J.  In  the  one  cafe,  the  de- 
fendant had  notice  when  the  tithes  would  be  fetoutj 
but  a  month  and  more  patted,  and  he  did  not  take  them 
away.  Then  the  notice  of  the  23d  of  September  was 
given  ;  the  meaning  of  which  plainly  is,  that  the  plairitiff 
had  borne  with  the  inconvenience  long  enough,  and  that 
if  the  defendant  did  not  remove  the  nufance  within  two 
days,  the  plaintiff  would  bring  his  aflion  againft  him. 
What  objection  can  there  be  to  that?  The  perfon  who 
is  the  wrong-doer  is  to  look  to  the  fabjed  of  the  notice. 
If  it  be  ft  ill  fruit  or  vegetables,  he  is,  to  take  away  thofej 
if  they  have  become  rotten  mould,  he  is  to  take  away 
that.  His  lordihip  aifo  thought  the  notice  in  the  other 
a&ion  fufficiently  plain  with  reference  to  the  prior  no- 
tices  recently  given  of  fetting  out  the  tithes  of  the  fruit, 
vegetables,  and  barley. 

Gross  J.  agreed. 

Lb  Blanc  J.  agreed,  and  added  that  the  very  object 
•f  giving  the  notice  on  the  23d  of  September,  to  take 
away  the  tithe,  after  it  had  been  fuffcred  by  the  defen- 
ds 


%6% 
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dant  to  continue  on  the  ground  for  above  a  month, 
was  that  khe  might  remove  the  inconvenience  from  i>- 
plaintiff. 

Batley  J.  obferved  that  the  notices  in  the  fecond  ac 
tion  of  fetting  out  the  tithes  were  given  {»  recently 
ag  the  nth,  15th,  and  16th  of  September*  before  the 
general  notice  00  the  17th  to  take  all  the  tithes  *way. 

Rules  abi'olute, 


Jumt  13th. 

A  contract  by 
the  owner  of  a 
clofe  cropped 
with  potatoes, 
made  on  the  a  i  ft 
of  November )  to 
fell  to  the  de- 
fendant the  po- 
tatoes at  fo 
much  a  fack ; 
the  defendant 
to  get  them  out 
4>f  the  ground 
imm*duLttly\  is 
not  a  contract 
for  any  intereft 
a  load  with- 
in  the  4th  fee- 
tion  of  the  fta- 
tute  of  frauds* 
)>ut  the  fame  as 
if  the  potatoes, 
which  had  done 
growing  and 
were  to  be  taken 
|ip  immediately, 
had  been  fold  in 
a  warehoufe 
from  whence 
they  were  to  be 
removed  by  the 
defendant. 


Parker  againjl  Staniland. 

'T'HE  plaintiff  declared  that  the  defendant  was,  on  the 
id  of  January  1809,  indebted  to  him  in  500/..  for 
a  certain  crop  of  potatoes  of  the  plaintiff  before  that 
time  bargained  and  fold  by  the  plaintiff  to  the  defend* 
ant  at  his  rcqueft,  and  by  the  defendant  under  that 
bargain  and  fale  before  that  time  accepted,  gathered, 
dug  up,  taken,  and  carried  away :  and  being  fo  indebted 
the  defendant  promifed  to  pay,  &c.  There  was  ano- 
ther fimilar  count  on  a  quantum  meruit,  and  other.gene- 
ral  counts  for  goods  fold  and  delivered,  &c.  The  de» 
fendanf  pleaded  the  general  iffue,  and  paid  22/.  1/.  9*/. 
into  court.  It  appeared  at  the  trial  before  Bayley  J.  at 
Nottingham^  that  the  plaintiff,  being  the  owner  of  a  clofe 
of  about  two  acres,  which  was  cropped  with  potatoes, 
agreed  with  the  defendant  on  the  21ft  of  November^  to 
fell  him  the  potatoes  at  4/.  6d.  a  fack..  The  defendant 
was  to  gel  them  himfelf,  and  to  get  them  immediately. 
The  defendant  employed  men  to  dig  the  potatoes  on  the 
25th,  ?6th,  and  97th  of  the  fame  month,  and  got  21, 
?4j  and  33  facks  full,  and  on  th;e  4th  of  Becftnber  he 

|0t 
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got  fevcn  facks  more,  and  14  about  Lady-day,  the  value        1809. 
of  which  was  covered  by  the  money  paid  into  court.       pAtrl* 
But  there  remained  about  three  roods  of  potatoes  which     ^   n™# 
were  not  dug  up,  and  which  were  fpoilt  by  the  froft  ; 
and  the  a&ion  was  brought  to  recover  the  value  of  thefe. 
The  obje&ion  taken  at  the  trial  was,  that  this  was  an 
agreement  for  an  intereft  in  land,  which,  not  having 
been  reduced  to  writing,  was  void  by  the  ftatute  of 
frauds,  29  Car.  2.  c.  3.  f.  4.     But  the  learned  Judge 
overruled  the  obje&ion,  and  permitted  the  plaintiff  to 
take  a  verdift  for  the  amount ;  referving  leave  to  the  de* 
fendant  to  move  to  enter  a  nonfuit,  if  the  Court  fhould 
think  the  obje£Hon  well  founded.    The  motion  was  ac- 
cordingly made  by 

Balguy  jun.  in  the  laft  term,  who  referred  to  Qrojbyn 
Wadpwortb  (a),  where  a  contract  for  the  purchafe  of  $ 
growing  crop  of  grafs  in  a  clofe,  for  the  purpofe  of  being 
mownand  made  into  hay  by  the  vendee,  was  held  to  con* 
vey  to  him  an  intereft  in  the  land  itfelf,  and  therefore 
avoided  by  the  ftatute,  if  not  reduced  into  writing: 

Lord  Ellenborough  C.  J.  obferved  that  there  was 
this  difference  between  the  cafes,  that  in  Crq/by  v; 
Wad/worth  the  contra&  was  made  while  the  grafs  was 
then  in  a  growing  ftate,  which  was  afterwards  10  be  mown 
at  maturity,  and  made  into  hay.  Whereas  here  the  con* 
traft  was  for  the  potatoes  in  a  matured  ftate  of  growth, 
which  were  then  ready  to  be  taken,  and  were  agreed  to 
be  taken  immediately.  There  was  a  delivery  of  the  whole 
at  the  time,  as  much  as  the  fubje&  matter  was  then  capa- 
ble of  delivery,  and  the  defendant  did  adually  take  away 
a  great  part  of  them.  However  a  rule  nifi  was  granted 
for  further  copfideration  of  this  point.  But  with  refpeQ 

(a)  6  £4^60*. 
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1809.  to  another  objcdton  which  was  now  darted,  that  tht 
"        money  paid  into  court  covered  the  vahflf  of  all  the  pota- 

tgavji  toes  which  had  been  taken,  and  that  the  remainder,  which 
were  left  in  the  plaintiff's  -ground,  could  not  be  recovered 
in  value  under  counts,  dating  that  they  had  been  "  bar- 
gained and  fold,  gathered^  dug  up%  taken,  and  carried  away" 
or  «  fcld  and  delivered:99  his  Lordfliip  anfwered,  that  the 
obje&ion  had  not  been  taken  at  the  trial ;  and  that,  be- 
fides,  it  was  enough  to  prove  that  they  were  bargained 
and  fold,  without  proving  that  they  were  taken  away, 

Clarke  and  Hemming  now  (hewed  caufe  againft  the 
rttle,  and  contended  that  the  potatoes  were  (old  merely 
,  as  good's  in  a  warehoufe  ready  for  delivery  at  the  time 

and  to  be  taken  immediately,  though  they  were  permitted 
to  remain  there  till  it  fuited  the  defendant's  conveni- 
ence to  remove  them.  Potatoes  are  often  kept  in  the 
ground.  [Gre/e  J.  That  is  after  they  have  been  fevered.] 
All  benefit  to  them  from  the  foil  was  at  an  end,  nor  was 
it  contemplated  by  the  contrafting  parties*  This  differs 
the  cafe  materially  from  WaddingUn  r.  Brifiow  (*),  and 
Crtfiy  v.  Wtdfworth  (£),  where  the  continuing  growth  and 
nourifhmentof  the  hops  in  the  one  cafe,  and  of  the  graft 
in  the  other,  were  to  contemplation.  The  right  to  the 
foil  continued  all  the  time  in  the  plaintiff,  and  the  defen- 
dant would  have  been  a  trefpaffer  if  he  had  meddled  with 
it  otherwise  than  for  the  fpecial  purpofe  of  taking  up  the 
potato**.  The  nature  of  the  contrail  (hews  this ;  for 
the  cootraft  was  merely  for  the  potatoes,  and  they  were 
to  be  fold  by  the  lack.  The  defendant  could  not  have 
maintained  trefpafs  againft  any  perfon  going  on  the 
ground :  he  himfelf  had  only  an  eafement  to  take  tht 
crop. 

(«)  *  Bof.  &  Pall.  451.  (*)  6  E*fi>  60s; 

1 1  Balguj 
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Balgujy  and  BalguyyiKi.  in  fupport  fcf  the  rule,  con*  1809. 
,  tended  that  if  the  land  had  been  devifed  in  this  date,  the  pT7^» 
devifee  would  have  taken  the  potatoes  azainft  the  execu-  e  *t"*P 
tor;  which  {hews  that  the  contra &,  was  for  an  interefl 
in  the  land.  Nor  can  this  be  diftinguiihed  in  principle 
from  Crajby  v.  Wad/worthy  upon  the  prefumption  (pro* 
bably  not  founded  in  fa£t)  that  the  potatoes  had  done 
growing  and  had  ceafed  to  derive  any  nourifhment  from 
the  land :  but  it  is  enough  that  they  were  not  levered 
from  it  when  the  contraft  was  made,  and  therefore  did 
not  exift  feparately  as  goods :  that  is  the  only  diftindion 
recognized  in  the  books.  Larceny  could  not  have  been 
committed  of  them.  This  cafe  is  even  ftronger  in  one 
refpe£fc;  for  the  crop  could  not  be  taken  up  without 
breaking  the  foil,  which  was.  to  be  done  by  the  defen- 
dant; and  therefore  it  cannot  be  confidered  as  a  mere 
eafsment.  The  defendant  was  entitled  to  the  pofleifion 
of  the  clpfe  until  the  crop  was  taken ;  for  without  that 
the  contract  could  not  have  been  executed ;  and  there* 
fore  he  mult  have  been  entitled  to  all  the  pofleffory  re* 
medics  againft  a  wrong-doer  invading  his  poffeffion. 

Lord  Ellbnborough  C.  J.  It  does  not  follow  that 
becaafe  the  potatoes  were  not  at  the  time  of  the  contrail 
in  the  fliape  of  perfonal  chattels,  as  not  being  fevered  from 
the  land,  fo  that  larceny  might  be  committed  of  thcra, 
therefore  the  contract  for  the  purchafe  of  them  pafled 
an  intereft  in  the  land  within  the  4th  fedion  of  the  fta- 
tute  of  frauds.  The  contract  here  was  confined  to  the 
file  of  the  potatoes,  and  nothing  elfe  was  in  the  contem- 
plation of  the  parties.  It  is  probable  that  in  the  courfe 
of  nature  the  vegetation  was  at  an  end :  but  be  that  as 
it  may,  they  were  to  be  taken  by  the  defendant  imme- 
diate^ 
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iiately,  and  it  was  quite  accidental  if  they  derived  any 
further  advantage  from  being  in  the  land.  This  differs 
imnfi  the  prefent  cafe  from  thofe  which  have  been  cited.  The 
leflce  primae  vefture  may  maintain  trefpafs  quare  claufam 
fregit,  or  eje£tment  for  injuries  to  his  poffeffory  right  s 
but  this  defendant  could  not  have  maintained  either } 
for  he  had  no  right  to  the  pofTcfiion  of.  the  clofe ;  he  had 
only  an  eafement,  a  right  to  come  upon  the  land,  for  the 
purpofe  of  taking  up  and  carrying  away  the  potatoes ; 
but  that  gave  him  no  intereft  in  the  foil.  I  am  not  drf- 
pofed  to  extend  the  cafe  of  Crojby  v.  Wadfevdrtb  further, 
fo  as  to  bring  fuch  a  contraft  as.  this  within  the  ftatute 
of  frauds,  as  palling  an  intereft  in  land* 

Grose  and  Lb  Blanc,  J  a  ft  ices,  agreed. 

Bayley  J.  1  do  not  think  that  this  contrail  pafled 
an  intereft  in  the  land  within  the  meaning  of  the^  4th 
feftion  of  the  ftatute  of  frauds.  In  the  cafes  of  Crafty 
v.  Wadfwortb,  and  Waddington  v.  Briflow,  the  contrz&s 
were  made  for  the  growing  crops  of  grafs  and  hops* 
and  therefore  the  purchafers  of  the  crops  had  an  inter- 
mediate intereft  in  the  land  while  the  crops  were  grow- 
ing to  maturity  before  they  were  gathered :  but  here  the 
land  was  confidered  as  a  mere  warehoufe  for  the  pota- 
toes till  the  defendant  could  remove  them,  which  he  was 

to  do  immediately)  and  therefore  I  do  not  think  that  the 
cafe  is  within  the  ftatyite. 

Rule  difcbarged< 


IN  THE  FORTT- NINTH  THAR  OF  GEORGE  III. 


Oliver  againjt  Collings.  mdnefday, 

June  14th. 

f\ASELEE  moved  to  make  a  rule  abfolute  for  an  at-   After  the  time 
tachment  for  non-performance  of  an  award  which  TngtohT^dc" 
had  b«n  made  ,  ode  of  Court.  SKSSS 

Court  granted 
an  attachment 

Eafl  oppofed  it,  on  an  affidavit,  that  by  the  bonds  of  for  non  per. 

-..«••*  ,   r.      i  ....  1.     fotmanceofit* 

tufcmiflion  Rowe  and  Stephens  were  appointed  joint  arbi-  and  would  not 
trators,  with  a  power  to  appoint  an  umpire,  if  they  could  tiff  to  his  agios 
not  agree.     That  the  arbitrators  not  agreeing,  fira  ap-  ^^}^if' 


Oft 


pointed  Hambly  as  umpire  ;  who  declining  to  aft,  they  an  affidavit  dif- 
next  appointed.  Grigg  within  the  time  limited.     That  as  arbitrators, 

r  ~   .  .  after  having 

loon  as  Gngg's  appointment  was  made  known  to  the  de-  appointed  one 

fendant's  attorney,  he  objected  to  it  on  the  ground  of  "^^0^2^ 

Grigg9*  being  upon  bad  terms  with  the  defendant,  and  ffi%£^ 

therefore  an  improper  umpire  5  to  which  the  arbitrators  *he  a,Jthor^f  * 

afTenting,  each  of  them  propofed  a  different  perfon  ;  and  defendant  after* 

wards,  and  be- 

not  agreeing  upon  either,  the  plaintiff's  and  defendant's  fore  the  umpire 

,     ,        r  .  c  had  proceeded* 

attorntes  met,  and  the  former  named  a  new  perlon  a*  having  objecW 

umpire,  which  wis  acceded  to  by  the  latter  5   but  (no  ^/b^ctufc 

further  appointment  having  been  made  by  the  two  arbi-  °£  ParJ»ality* 

trators,)  the  plaintiff's  attorney  called  on  Grigg%  before  acceded  to  the 

#  objection,  and 

the  time  was  out,  to  proceed  with  his  umpirage*  and  eachpropofed 

then  an  appointment  of  him  on  (lamp  was  figned  by  could  not  agree 

Rowe  and  tendered  to  Stephens,  who  refufed  to  execute  be  fubffi^uted  ** 

it  ,  notwkhftanding  which  Grigg  made  his  award  on  the  "a^bS^Je 

aoth  of  January  1808  within  time,  after  notice  given  to   anv  othcr> 

*  J  J  °  though  the  re- 

him  on  the  morning  of  that  day  by  the  defendant's  at-   fpe&ivs  attor- 

i.       t-  •  i_    j    l  l-   a   a  .    «»«*  agreed  on » 

torney  that  his  appointment  had  been  objected  to  and  third  perVon  $  in 

'  confluence  of 

which  the  umpire  objected  to  was  called  on  by  the  plaintiff's  attorney  to  proceed*  anc' 
"    hU  award  within  time. 

waa 
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was  agreed  to  be  revoked*  He  therefore  contended  that, 
.  under  thefe  circumftanccs,  the  Court  would  not  by  grant- 
*gii*ft  ing  this  attachment  preclude  the  defendant  from  difputing 
.  the  authority  of  the  umpire  in  an  a&ion  by  the  plaintiff  on 
the  fubraiflion  bond,  if  he  meant  to  infift  upon  the  award. 
That  by  the  general  rule  any  power  given  to  another  may 
be  revoked  before  execution;  and  hpre  the  arbitrators 
who  had  power  to  appoint  an  umpire,  and  had  once  ap- 
pointed Griggy  had  agreed  to  revoke  that  appointment 
before  Grigg ,  had  executed  the  umpirage,  though  they 
had  not  agreed  in  any  new  appointment ;  and  that  revo- 
cation was  con&rmed  by  the  attorntes  for  both  parties, 
who  had  as  far  as  lay  in  their  power  agreed  to  fubftitutc 
another.  That  Grigg  having  been  appoibted  umpire  by 
parol,  his  appointment  might  be  revoked  by  parol  before 
execution  of  his  power*  That  though  it  was  now  too 
late  for  the  defendant  to  move  to  let  afide  the  award  on 
the  merits,  or  to  impeach  it  on  the  ground  of  partiality 
or  prejudice  in  the  umpire ;  yet  the  Court  had  before  re* 
fufed  attachments  in  cafes  where  an  obje&ion  to  the 
award  appeared  upon  the  face  of  it,  even  after  the  time 
limited  by  the  ftatute  was  out,  for  moving  to  fet  afide  the 
award;  becaufe  they  would  not  preclude  the  party 
grieved  from  availing  himfelf  of  the  objeftion  if  an  adieu 
were  brought  againft  him  upon  his  fubmidion  bond  for 
non-performance  of  the  award.  So  here,  for  the  fame 
leafoa,  where  there  is  a  fcrious  queftion  of  law  to  ttj, 
and  where  there  feeme  ftoch  probable  ground  for  fufpe&» 
ing  the  joftice  of  the  award,  the  Court  will  not  lend  its 
fammary  affiftance,  but  leave  the  plaintiff  to  bring  Us 
n&ion,  which  will  let  the  defendant  in  to  infift  on  die 
nullity  of   the  umpirage.    He  faid  it  was  even  now 

vexata 
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Tcxata  queftio{* )  whether  arbitrators,having  once  executed        1 809. 
their  power  in  the  appointment  of  an  umpire,  could  af-  [ 

terwards  appoint  another  :  but  fuppofing  they  could  not,  _  a$*mft 
the  obje&ion  would  equally  apply  to  the  appointment  o£ 
Grigg.  {L*  Blanc  J.  fatd,  that  the  defendant  ought  to 
have  applied  in  time  {b)  to  fet  afidc  the  award  upon  the 
fpecial  circumftances  of  the  cafe  :  and  the  Court  would 
not,  after  the  laches  of  the  defendant,  drive  the  plaintiff 
to  his  a£Hon  merely  to  try  a  doubtful  queftion  of  law,  fup- 
pofing this  to  be  fo.]  To  which  it  was  anfwered,  that  the 
Court  would  not  grant  an  attachment  to  enforce  an  illegal 
•ward,  if  no  a&ion  could  be  maintained  upon  it. 

Lord  Ellenborough  C.  J.  We  hare  lately  held  that 
if  an  authority  be  once  executed,  it  cannot  be  executed 
again  (r).  Here  the  arbitrators  had  executed  their  authority 
by  an  effe&ual  appointment  of  an  umpire,  who  accepted 
and  a£ted  upon  the  authority  fo  conferred  oh  him:  the  con- 
fent  or  difient  of  the  parties  themfelves  afterwards  to  fuch 
appointment  fignifies  nothing  (</}.  So  the  fubfequent  ten- 
der of  that  appointment  on  (lamp  to  one  of  the  arbitrators 
was  merely  to  ferve  as  formal  evidence  of  it.  The  arbi- 
trators afterwards,  in  compliance  with  the  wifhes  of  the 

(s)  Tide  Trippet  ▼.  Eyre,  3  Lev.  263.  and  %  Vtntr,  1x3.  and  Reynold^ 
v.  Gray,  1  Salk.  70.  1  Ld*  Ray.  iaa.  and  la  Mtd.  123.  And  vide  the 
reaJbningon  thefe  cafes  in  Kyd  on  Awards,  91.  ice.  it,  fc ems  that  the 
Tefu&d  of  one  umpire  te  accept  the  appointment  does  not  preclude  the 
arbitrators  from  naming  another  within  time. 

(6)  This  was  prevented  at  the  time  it  was  intended  by  the  illnefr  of 
the  defendant. 

lc)  Vide  Irvine  v.  Ehtmy  8  Eafl,  $4. 

(d)  Nor  can  eren  a  parol  agreement  between  parties  to  abandon  an 
•ward  made  under  bonds  of  fubmi.Tion  be  pleaded  to  an  adtion  on  the 
bond.     Bt&ddick  7.  7tomffin,  S  £ajf,  344. 

Vol.  XI,  B  b  defendant, 
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defendant,  made  an  ineffectual  attempt  to  appoiot  another 
umpire  in  the  place  of  him  they  had  appointed  before; 
but  they  could  not  agree  on  the  perfon  to  be  fubftitmed, 
and  therefore  the  original  appointment  flood  as  before. 

Per  Curiam,  Rule  abfolute. 


Jtmc  141)1. 

Votice  having 
been  given  for 
tic  trial  of  a 
caufe  at  Mv** 
mouthy  which 
arofe  in  GU- 
Wto'garjbirt)  at 
bring  in  fa£t  the 
next  Engttfb 
county  fince  tl  e 
ftat.  27  H.  8. 
e.  s6./4« 
though  Hereford 
be  the  common 
place  of  trial ; 
the  Court  re- 
fafedtofetaftde 
the  vcidid  as 
for  a  mif-uial, 
on  motion j  the 
queflion  being 
open  on  the  re- 
coid. 


Ambrose  againjl  Rees. 

JLJTARRYAT  oppofed  a  rule  for  fetting  afide  the  vcr- 
di£l  obtained  in  this  caufe,  upon  the  ground  of  an 
irregularity  in  the  trial.  The  venue  was  laid  in  Glamor* 
ganfblre%  and  the  caufe  was  tried  at  Monmouth^  as  the  next 
Engi't/b  county  where  the  King's  writ  of  venire  runs  (0) : 
but  it  was  obje&ed  that  it  ought  to  have  been  tried  at 
Hertford^  according  to  the  general  cuftom  that  all  caufes 
in  which  the  venue  is  laid  in  any  county  in  South  Walts 
.  (hould  be  tried  at  Hereford.  But  the  rule  being  that  the 
caufe  fhould  be  trjed  in  the  next  Englijk  county,  and 
Monmouth  being  in  fa£t  the  next  Englifb  county  to  Gla- 
morgan/hire, and  more  conveniently  fituaccd  for  the  trial 
of  the  caufe,  there  feems  no  folid  ground  for  impeaching 
the  validity  of  the  trial ;  though  the  practice  relied  on  is 
eaGly  accounted  for  by  the  confederation  that  Monmouth* 
fiire  was  originally  a  Welch  county,  and  till  it  became  an 
Englifb  county  in  the  27th  year  of  Hen.  8.  Hereford/hire 
was  in  fact  the  next  Englijb  county  to  Glamorgan.  And 
there  is  no  reafon  for  fetting  afide  this  verdidl  on  the 
ground  of  farprize ;  for  the  defendant  had  not  merely  a 
notice  of  trial  in  the  next  Etiglijh  county,  generally, 
which  might  have  milled  him  by  the  notoriety  of  the 


(«)  Vide  1  Term  fr/.  313. 


practice, 
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pra&ice,  but  a  fpecific  notice  of  trial  at  Monmouth,  to        1809. 
which  he  made  no  obje&ion  at  the  time. 


Abbottt  in  fupport  of  the  rule,  relied  on  the  known 
pra£tice  which  had  always  prevailed,  as  well  fince  as 
before  the  ftatute  27  H.  8. ;  and  referred  to  Morgan  v. 
Morgan  [a),  where  the  queftion  arofe  in  1656,  upon  an 
ejedment  for  lands  in  Brtlnockflnrt^  which  was  tried  at 
Monmouth  i  and  afterwards  judgment  was  arretted,  on 
the  ground  of  a  mif-trial,  as  it  ought  to  hare  been  tried 
in  Hereford/hire ;  for  that  Monmouthjbire  was  but  made 
an  Englijb  county  by  ftatute  within  time  of  memory ;  and 
that  trials  in  the  next  Englijb  county  of  iflues  ariGng. 
in  Wales  have  been  time  out  of  mind  and  at  the  common 
law $  fo  that  a  place  newly  made  an  Englijb  county  can- 
not have  fuch  a  trial.  And  he  obferved,  that  if  this  trial 
were  good,  all  the  judgments  in  caufes  out  of  Glamorgan- 
Jbirt  tried  at  Hereford  have  been  erroneous. 

Lord  Ellenborough  C.  J.  If  the  queftion  appear 
on  the  record,  then  the  defendant  cannot  apply  in  this 
lummary  manner.  And  as  he  did  not  obje&  at  the  time, 
(hall  not  relieve  him  upon  motion. 

Per  Curiam,  Rule  difcharged* 

<<)  Jfcrrf.  66. 


Ambrose 

againfi 

Rzts. 
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mj*f<uy,  Daniel  aidinjl  North. 

Jmnt  14th.  «*       J 

Where  llghti       T^HE  plaintiff  declared  in  cafe,  upon  his  feifin  in  fee  of 

bad  been  put  A  r  . 

out  and  enjoyed  a  certain  meffoage  or  dwelling-houfe  in  Stockport,  on 

without  inter-  *      •  •  1     1  •  •     r    •   t  i_ 

ruption  for  one,  Ode  of  which  there  is  and  was  ana  of  right  ought  to 
during^thc  oc-'    be  fix  windows;  and  dated  that  the  defendant  wrongfully 

jjjKe^1*  crca*d  a  wa" 6o  fccl  high  and  5° in  lcngth  nw  *** tM 

iD.f.  s  by  a  t€        houfe  and  windows,  and  obftrudled  the  light  and  air  from 

rant  5  that  will  *  ° 

not  conclude  •  entering  the  fame,  &c.  At  the  trial  before  theChief  Ju&ice 

•f  fuchoppo-  of  Chefter  it  appeared  that  the  plaintiff's  premifes,  which 

whh^tev!!'  adjoined  thofe  of  the  defendant,  were  in  1787  altered  by 

knowicdge*of  *ke  ^icn  occuP,cri  anc*  *bc  windows  in  queftion,  (though 

the  faa,  which  fomcwhat  altered  fince)  were  then  put  out  towards  the  it* 

is  the  founda-  '  r 

tion  of  prefum-   fendant's  premifes ;  and  fuch  windows  then  received  the 

ing  a  grant  ^ 

againfthimjand   light  and  air  freely  over  a  low  bakchoufe,  which  was 

confeoucntJy 

will  not  con.  before  that  time,  and  continued  till  within  the  laft  three 
ing  tenant  who"  years  to  be,  tenanted  by  one  JJhgrove>  under  Sir  George 
J^Jg^J  Warrtndn,  from  whom  the  prefent  defendant  claimed ; 
lord  from  ljuild-  upon  the  fcite  of  which  bakchoufe  the  defendant  who 

ing  up  againft       ^ 

fuch  encroach,  fuccteded  Albgrtve  built  the  credion  complained  of  about 
tog  lights.  J  *  .... 

two  years  ago,  which  was  confiderably  higher  than  the 

old  bakchoufe,  and  darkened  fome  of  the  plaintiff's  win- 
dows ;  but  would  have  been  no  injury  to  the  plaintiff's 
premifes,  if  they  had  continued  ill  their  original  ftatc,  be- 
fore the  alterations  which  took  place  whWzJJbgrove  rented 
tinder  Sir  Geo.  Warrender  the  premifes  now  held  by  the 
defendant.  There  was  other  evidence  given  at  the  trial  * 
but  ultimately  the  queftion  made  then,  and  afterwards 
argued  before  this  Court,  was  whether  Sir  Geo.  Warren* 

m 

ier%  the  then  reverfioner  of  the  premifes  occupied  by  JJk- 
frew,  were  bound  by  his  tenant's  acquiescence  for  above 

t  30  years* 
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to  years  in  the  windows  put  oat  by  the  then  occupier  of 
the  plaintiff's  premifes  agalnft  the  defendant's  premifes. 
It  was  idfifted  at  the  trial  that  the  defendant,  ftartding  iir 
the  place  of  the  rtterfioner,  was  not  bound  by  fuch  ac- 
quiefcence of  the  former  tenant ;  but  this  was  over- 
ruled by  the  Court  below,  and  the  plaintiff  recovered  a 
mJi& 

Mantey  Scfjt.  in  the  lad  term  obtained  a  rule  nifi  for 
t  new  trial,  on  die  grottnd  of  the  mifdire£tton  of  the  Court 
below :  and  before  the  cafe  was  argued  by  the  plaintiff's 
COttbfel  on  this  day,  he  referred  to  Bradbury  r.  GrlnfkU  in 
this  Court,  M.  41  Gw.3.  (a),  to  (hew  that  the  pofleffion  of 
an  eafement  for  ao  years,  in  order  to  operate  as  a  bar  in 
an  aOion  on  the  cafe,  mult  be  with  the  acquiefcence  of 
him  who  was  feifed  of  an  eftate  of  inheritance ;  others 
wife  he  who  has  the  inheritance'  in  remainder  or  refer- 
Son  may,  when  it  vefta  in  pofleffion,  difpute  the  right  to 
die  eafement.  And  he  faid  that  at  any  rate  where  the 
premifes  are  in  leafe,  the  landlord  ought  not,  without  no- 
tice, to  be  prejudiced  by  the  laches  or  acquiefcence  of 
bis  tenant  in  that  which  is  a  prejudice  to  the  in* 
hcritance. 

Topping  and  J.  Williams  then  (hewed  caufe  againffc 
the  rule,  and  Hated  that  it  was  left  to  the  jury  to 
prefume  a  grant  from  the  owner  of  the  inheritance  after 
22  years  uninterrupted  pofleflion  of  forne  of  the  lights  by 
the  plaintiff;  it  appearing  that  the  (leward  of  Sir  Georgt 
Warrtnder%  the  landlord,  refided  in  the  town  of  Stoctport9 
and  continually  pafled  by  thefe  premifes,  where  be  mud 

(#)  %  Sound,  Atf>.  in  the  notes,  175.  4  «. 

B  b  3  hare 
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1809;  have  feen  the  windows :  and  from  thence  they  afiumed 
the  knowledge  of  Sir  Georgt,  and  prefumed  his  acqukf« 
ence.  [Lord  ElUnborougb  C.  J.  How  can  fuch  a  pre* 
fumption  be  raifed  againft  the  landlord,  without  (hewing 
that  he  knew  of  the  fad,  when  he  was  not  in  pofiefiion, 
and  received  no  immediate  injury  from'  it  at  the  time. 
That  point  was  not  put  to  the  jury.  The  impreffion  on 
our  minds  is  founded  upon  the  general  principle,  that  a 
grant  will  not  be  presumed  againft  an  ignorant  man*  not 
in  poffeffion  at  the  time  of  that  which  is  to  give  him 
knowledge  of  the  fad,  and  from  whence  knowledge 
would  be  prefumed.]  There  are  many  cafes  where  pre-, 
fumptions  are  raifed  againft  owners  of  land  without  ac- 
'  tual  notice  of  the  fad ;  as  in  cafes  of  rights  of  way  and 
fights  of  common.     A  tenant  who  is  interefted  to  refill 

the  encroachment  ftands  on  the  fame  intereft  as  his  land- 

* 

lord,  and  therefore  the  latter  fliould  be  bound  by  his 

« 

tenant's  acquiefcence,  which  may  reafonably  be  pre* 
fumed  to  have  taken  place  with  his  knowledge  and  con-i 
enrrence. 

Lord  Ellenborough  C>J.  The  foundation  of  pre- 
fuming  a  grant  againft  any  party  is,  that  the  exerctfe  of 
the  adverfe  right  on  which  fuch  prefumptidn  is  founded 
was  againft  the  party  capable  of  making  the  grant :  and 
that  cannot  be  prefumed  againft  him  unlefs  thete  were 
fome  probable  means  of  his  knowing  what  was  done 
againft  him.  And  it  cannot  be  laid  down  as  a  rule  of 
law,  that  the  enjoyment  of  the  plaintifPs  windows  during 
the  occupation  of  the  oppofite  premifes  by  the  tenant  of 
Sir  Geo^Warrender,  though  for  20  years,  without  the 
knowledge  of  the  landlord,  will  bind  the  latter.    And 

?  there 
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there  is  no  eridence  fitted  in  the  report  from  whence  hit  ,     1 8ojh 
knowledge  fhould  be  prefumed, 


Geosb  J.  of  the  fame  opinion. 

Lb  Blanc  J.  The  objedlon  was  taken  at  the  trial, 
that  the  landlord  was  not  bound  by  the  acquiescence  of 
his  tenant,  without  his  knowledge,  though  for  20  years  ; 
but  that  was  overruled,  and  it  was  canfidered  as  a  rule  of 
law  that  the  landlord  was  fo  bound.  It  is  true,  that  pre- 
emptions are  fometimes  made  againft  the  owners  of 
land,  during  the  poflcfBon  and  by  the  acquiefcence  of 
their  tenants,  as  in  the  in  (lances  alluded  to  of  rights  of 
way  and  of  common ;  but  that  happens,  becaufe  the  te- 
nant fullers  an  immediate  and  palpable  injury  to  his  own 
poflefllon,  and  therefore  is  prefumed  to  be  upon  the 
alert  to  guard  the  rights  of  his  landlord  as  well  as  his 
own,  and  to  make  common  caufe  with  him ;  but  the 
fame  cannot  be  faid  of  lights  put  out  by  the  neighbours 
of  the  tenant,  in  which  he  may  probably  take  no  con* 
cern,  as  he  may  have  no  immediate  intereft  at  ftakp. 

BiYlEY  J.  The  tenant  cannot  bind  the  inheritance  in 
this  cafe,  either  by  his  own  poGtive  aft  of  by  his  negfe£fc* 
If  indeed  the  landlord  had  known  of  thefe  windows  hav- 
ing been  put  out,  and  had  acquiefced  in  it  for  20  years ; 
that  would  have  bound  him;  but  here  there  was  na 
evidence  that  he  knew  of  it  till  within  the  laft  two 

years. 

Rule  abfolute(*), 

(«)  A  queftion  of  this  kind  once  arofe  incidentally  in  a  cafe  before  Lord  - 
Kenyan  \  but  it  was  not  necefTary  in  the  refult  to  fift  the  iaft  as  to  the  know* 
kdge  of  the  land  owners.  It  was  an  adion  of  trefps/s  brought  by  the  trufc 

Bb  4  tees 


Danibl 

*g*inft 
NoAJNt 


/ 
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l8oo*  teetof  the  Rqiy  Charity  afaisil  Mtnyweatkm,  at  the  Sitting*  u>  lfitf*7#« 

.  Jfcr,  on  the  26th  of  Msy  1 790,  to  try  a  right  of  way  in  difputc  between  tbe 

D a  m  1  b  t  pi aintiffs  and  the  governors  of  the  Founding  Hofpital.  There  were  feve»al 

^^fm  plea*  of  jollification  on  tbe  record,  amongft  others,  one  Hating  that  the 

locos  in  quo  (which  was  L*mi>%s  Comdmt-ftrut)  was  a  common  highway, 
and  that  the  fuppofed  trefpaft  was  committed  in  removing  an  obftrwAion 
there.  The  evidence  was,  that  the  right  of  the  toil  was  dearly  in  the 
plaintiffs  1  bat  there  had  been  a  common  ftreet  there,  though  no  tho- 
rough fare,  by  reafon  of  the  boufes  at  tbe  end,  for  above  50  years.  The 
plaintiffs  accounted  for  not  having  put  up  a  bar  or  the  like,  to  denote  that 
Che  way  was  not  relinquifbed  to  the  puhlk  at  large,  by  Shewing  that  the 
locus  in  quo  had  been  in  leafe  for  a  long  term  up  to  the  year  17  So* 
Lord  Kenpm  C.  J.  aflced  what  the  plaintiffs  had  to  fay  to  the  time  from 
I7S0  till  about  two  years  ago,  when  they  had  put  up  a  bar.  In  anfwer 
it  was  faid  that  they  had  been  in  treaty  with  the  Foundling  Hofpital, 
refpecttng  the  allowing  them  a  right  of  way,  which  was  finally  broken 
off.  Per  Lord  Kayon.  If  this  reded  fclely  on  the  ground  of  a  qocAiosi 
of  right  between  the  plaintiffs  and  the  Foundling  Hofpital,  the  former 
would  certainly  not  have  been  barred  by  the  time  which  clapfed  from  1780 
till  the  obftru &ion  was  pot  up,  pending  the  treaty  between  them  :  but 
during  all  that  time  they  permitted  the  public  at  latge  to  have  the  free 
ufe  of  this  way,  without  any  impediment  whatever  \  and  therefore  it 
is  now  too  late  to  aflcrt  the  right :  for  this  is  quite  a  fufiicient  time  for 
prefuming  a  dereliction  of  tbe  way  to  the  public.  In  a  great  cafe,  which 
was  much  comefted,  fix  years  was  held  fufficient.  And  as  to  this  not 
being  a  thorough-fare  \  that  can  make  no  difference.  If  it  were  other- 
wife  in  fuch  a  great  town  as  this,  it  would  be  a  trap  to  make  people 
trefpaflere.  The  Duke  of  Bedford  preferves  hit  right  in  S*ith*mf*cm- 
firut9  Covext-Gsrdem  by  a  bar  fet  acrofs  the  ftreet,  which  is  (hut  at 
pleafote,  and  (hews  the  limited  right  of  the  public*  The  jury  round  a 
varoiAfor  the  defendant  upon  the  iflue  on  the  common  highway. 


\ 


IK  THE  FORTT-NIHTH  YbAR  QP  GEORGE  Hl\  ||J 

1809. 


Doe,  on  the  Dcmifc  of  Terry,  againji  Collier.  fm^ 

Jum  15th, 

TN  eje&ment  for  certain  meffuages  and  lands  at  Swan-   under  a  devlfr 
twnJ*  in  Kent,  a  verdi&  was  found  for  the  plaintiff.   **  J?nd  to* 

r  *    trufteeandhis 

fubjc£t  to  the  opinion  of  the  Court  on  the  following  heirs,  ©ut  of  ti» 

rents  and  pro* 
cafe.  fits  to  pay  an 

Henry  Peers',  clerk,  being  feifed  in  fee  of  the  premifes  feifctorV  wife 

in  queftion,  confiding  of  three  undivided  fourth-parts  of  piuVto^uVne. 

two  houfes,  farms,  and  woodlands,  at  Swan/combe,  by  his  £j£w.8.5  an* 

will  of  the  37th  of  January  1 787,  devifed  "  all  and  every  d«*h  io  *hc  *jk 

of  his  nephews 

of  my  meffuages,  lands,  tenements,  and  hereditaments,  and  the  fur. 

■  1      r  «       1       a  o         i.       t  vivor  for  their 

er  part  and  parcel  of  lands,  &c.  at  oivanfcombe,  to  lives;  remain- 
Henry  Vyvyan,  clerk,  and  his  heirs,  in  truft  to  and  for  0nhe°  ruftee* to 
the  feveral  ufes  intents  and  purpofes  after  mentioned ;  Kf flTV*  S01*"  . 

•      r  *    t»ngent  ufes  and 

was.  that  the  faid  H.  Vyvyan,  his  heirs,  &c.  (hall  out  '*'*''  &c- 

7  '     '  '  t  during  their 

of  the  rents  and  profits  pay  to  my  wife,  Elizabeth  lives  5  and  after 

Peers,  50/.  yearly  during  her  life,  being  fettled  upon  truft  {or  the 

1  her  by  our  marriage  as  a  jointure ,  and  to  pay  the  the^odyami 

c  overplus  of  fuch  rents  and  profits  unto  my  two  nc-  ^S^^nd 

c  phews,  John  Confett  Peers,  and  Daniel  Letfom  Peers,  ^fj^lofh 

*  and  their  afligns,  and  to  the  fijrvivor  of  them  and  his  to  the*/*  of  an- 
1  afligns,  during  the  life  of  my  wife:  and  from  and  af-  Held  that  the 
c  tcr  the  death  of  my  wife,  tnen  to  the  ufe  of  the  faid  trufWoMhe 
«  J.  C  Peers  and  D.  L.  Peers,  during  their  lives,  and  J1^^ 
«  the  life  of  the  longcft  liver  of  them,  without  impeach-  ^^Jj  Jjjf, 

*  ment  of  wafte :  and  from  and  after  the  determination  txecuted  by  tho 

(latute,  and 

(  of  that  eftate,  to  the  ufe  of  the  faid  H.  Vyvyan  and   therefore  united 

*  his  heiis,  during  the  lives  of  the  faid  J.  C.  Peers  and   ufc  execmecUn 
«  D.  L.  Peers,  and  the  life  of  the  longeii  liver  of  them,  ln7th°a' aU 

covery  fuffered 
of  the  whole  eftate  by  the  furvivor  of  the  nephews  after  the  dtath  of  the  other  nephew 
without  iffue,  and  after  the  death  of  his  own  iffue,  bound  the  entail,  and  defeated  the  fuo* 
tatjueot  limitation  in  fee. 

t«  upon 
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u  upon  truft  to  preferve  the  contingent  nfes  and  eftates, 
€€  &c.  but  neverthelefs  to  permit  the  faid  y.  C.  Peers 
•nthcDcmifcof  "  ^nd  D.  L.  Peers  and  the  furvivor  of  them  daring  their 

T*g*l£*<      H  ***C8»  anc*  *c  '*'e  °*  *c  l°n&fo  l*vcr  of  them,  to  re- 
Colli**.      ((  cei7C  and  take  the  lents  and  profits  of  the  faid  lands 

«  and  premifes  for  their  own  ufe :  and  front  and  after 
'*  the  feveral  deceafes  of  the  faid  J.  C  Pters  and  JD.  L. 
"  Peers,  then  in  truft  for  the  heirs  male  of  the  body  and 
"  bodies  of  the  faid  J*  C  Peers  and  D.  L.  Peers :  and  in 
"  default  of  fuch  iflue,  then  to  and  for  the  ufe  and  be- 
«•  hoof  of  my  kinfman  Jofeph  Terry  and  his  heirs."  The 
teftator  died. in  1793,  leaving  his  widow  and  both  his 
faid  nephews  him  furviving.  The  nephews  entered  into 
pofitrflion  of  the  demifed  premifes.  The  widow  died 
Shortly  after  the  teftator.  J.  C.  Peers,  one  of  the  ne- 
phews,  died  in  1798,  without  iflue ;  the  other  nephew 
D.  L.  Peers,  furvivcd  him,  and  on  his  death  entered 
into  pofleflion  of  all  the  premifes,  and  had  iflue  male  one 
fon  only,  who  was  born  in  1792  and  died  in  1796, 
without  iflue.  In  Eafter  term  1805,  D.  L.  Peers  fuf- 
-  fered  a  recovery  of  the  premifes,  and  in  April  1807,  he 
granted  a  leafe  of  the  premifes  to  the  defendant  under 
which  the  defendant  h  in  pofleflion.  D.  L.  Peers,  by 
his  will  of  the  15th  of  April  1807,  devifed  the  fame  pre- 
mifes to  his  daughter  in  tail  general,  and  died  before 
the  date  of  the  demife  in  this  eje&ment ;  leaving  his 
daughter,  and  Jofeph  Terry  the  leflbr  of  the  plaintiff,  and 
devifee  in  remainder  under  the  will  of  the  faid  H.  Peers, 
him  furviving.  The  que  (lion  was,  whether  the  leflbr  of 
the  plaintiff  were  entitled  to  tecover  all  or  any  part  of 
the  premifes  in  queftion. 

Marryat, 
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Marryat,  for  the  plaintiff,  contended  that  Z).  L.  Peers        1809. 
bad  not  a  fufficient  eftate  in  him  at  the  time  to  give  ef-        ' 
k&  to  the  recovery  fuffered  by  him.    The  two  nephews  ontbcDemifcof 
of  Henry  Peers,  the  teftator,  took  joint  eftates  for  life        *^/T 
with  feveral  inheritances  in  tail  mail,  from  whence  the       C*""** 
Court  Would  infer  crofs  remainders :  and  the  only  quef- 
tion  is,  whether  the  eftates  to  the  heirs  male  be  of  the 
lame  quality  as  the  eftates  for  life  of  the  nephews,  with* 
out  which  4hcy  could  not  unite,  as  was  fettled  in  Sbap- 
land  v.  Smith,  (a)  and  Sylvefier  v.  Wilfon,  (b)  fo  as  to  ena- 
ble D.  L.  Peers*  the  furvivor  of  the  two  nephews,  to  bar 
tfie  entail  by  fufcring  the  reepvery.    The  teftator's  tna- 
nifcft  intention  was  to  prefer  the  heirs  male  of  his  ne- 
phews,  and  in  default  of  fuch,  then  his  kinfman  Jofepb 
Terry,  the  leffor,  before  the  daughters  of  his  nephews: 
the  Court  therefore  will  give  fuch  a  conftruaion  to  the 
will  as  the  words  may  bear,  To  as  beft  to  effeftuate  that 
intent.    It  is  clear  that  the  eftates  for,  lives  of  the  ne- 
phews, and  the  furvivor  of  them,  are  legal  eftates.     The  " 
only  queftion  is,  whether  the  devife  to  the  truftee  and 
his  heirs  in  trufi  for  the  heirs  male  of  the  bodies  of  the 
nephews  be  executed,  fo  as  to  make  that  alfo  a  legal 
eftate  j  for  othcrwife  it  could  not  unite  with  the  legal 
life  eftate  of  the  nephews.     But  to  conftrue  it  fo,  would 
defeat  the  manifeft  intention  of  the  teftator;   for  he 
changes  from  legal  to  equitable  and  from  equitable  to 
legal  eftates,  in  carving  out  the  feveral  interefts  to  the 
devifees,  as  it  feems,  for  the  exprefs  purpofe  of  prevent* 
ing  the  tenants  for  life  from.barring  the  entail  by  a  union 
}n  them  of  the  legal  eftate  of  inheritance.    During  the 
widow's  life,  the  truftee,  who  was  to  pay  her  an  annu- 
ity out  of  the  rents  and  profits,  took  of  courfe  the  legal 

(d  i  Brg.  C6.  Ofi  7*.        .    (*)  ,  Term  R#.  444. 

eftate. 


$«• 


i8o$* 


Dot, 
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eftate.  The  nest  remainder  is  to  the  ufe  of  the  nephews 
for  their  lives  \  that  ufe  was  executed  in  them.  The 
«nche"oefnifeef  next  limitation  is  to  the  ufe  of  the  truftee  to  prefer?* 
t**fJJiy  contingent  remainders,  &c.  which  was  of  courfc  exe- 
cuted in  the  truftee.  Then  the  next  is  to  him  in  trujl 
for  the  heirs  male  of  the  bodies }  which  varies  from  the 
term  made  ufe  of  in  limiting  the  legal  eftate  for  the  lives 
of  the  nephews,  which  is  to  their  ufe  $  and  the  laft  legal 
limitation  to  Jofeph  Terry  is  alio  to  the  uft  of  him  an4 
his  heirs. 


CoH.it*. 


i 


J.  Bet  ens  >  contra,  was  flopped  bj  the  Court. 


Lord  Ellenborough  C.  J.  The  teftatdr  ufcs  the 
words  truft  and  ufe  indifferently :  both  of  them  are  within 
the  operation  of  the  ftatute;  for  a  truft  mcy  be  executed 
ns  well  a<  an  ufe.  And  nothing  elfe  is  relied  on  but 
the  change  of  thefe  words  in  order  to  denote  the  tefta* 
tor's  intention.  In  truth,  in  every  cafe  where  a  teftator 
creates  an  eftate  tail  by  words  of  this  defcriptionj,  unlefs 
he  is  perfectly  cognizant  of  the  technical  rule  of  law, 
he  does  net  intend  to  enlarge  the  life  eftate  of  the  fisft 
taker  to  an  eftate  tail :  but  the  rule  of  law  notwithftand* 
tog  attaches  to  give  the  firft  taker  an  eftate  tail. 

Per  Curiam,  Poftca  to  the  Defendant; 


in  the  Forty-ninth  Yea*  of  GEORGE  III-  -Si 

l809* 


The  King  agatnft  The  Inhabitants  of  Holm,  East  &/«*&?, 
Waver    Quarter,    in   the    Parifli    of   Holm    u"*11  *" 
Cultram. 

AN  order  by  two  juftices  of  the  county  of  Cumberland  An  order  of  r*- 
it;  oval,  ratrdy 

for  the  removal  of  Elizabeth  Mitchinfon,  (ingle  wo-  ^judging  that 

man,  from  Oulton  Quarter  in  the  parifh  of  Wigton,  to  ^ SlI,  «v* 

H*lm  Eaft  Waver  Quarter  in  the  pariOl  of  Holm  Cultram,  '£%  *f  h*~^ 

having  been  confirmed  on  appeal  to  the  feffion3,  was  drawin?  *>** 

.  .  conclulion  that 

now  removed  into  this  court  by  certiorari,  and  after  the  ^e  wa,^^- 

ablet  is  bad  ;  \af 

ufual  dire&ion,  run  thus:  €<  upon  the  complaint  of  the  th.itat.  i$g.%. 

churchwardens  and  overfeers  of  the  poor  of  Oulton  nVa  gives'th? 

Quarter,  &c.  unto  us,  &c.  being  two  of  his  majefty's  K^™^ 

juftices  of  the  peace,  &c.  that  Elizabeth  Mitchinfin,  Gn-  ^^JJ0^^1^. 

tie  woman,  hath  come  to  inhabit  in  the  faid  Oulton  able,  and  then 

*  _  (A  6.)  fays  that 

Quarter,  not  having  gained  a  legal  fcttlement,  nor  pro-   an  unmarried 
duced  any  certificate  owning  her  to  be  fettled  elfewhere,  chad  m.iii  h* 
and  that  the  /aid  £•  Mitchinfon  is  with  child  and  unmar-   c\m^L\\c 
ried;  Wc  the  faid  juftices,  upon  due  proof  thereof  made  "j^  j:£j^ 
&c.  and  Hkcwife  upon  due  consideration  had  of  the  pre-  °nlJ  make*  l*« 

r  r  m       fad  of  fuch 

mifesi  do  adfudge  the  fame  to  be  true;  and  we  do  likewife  pregnancy  pre. 

adjudge  that  the  lawful  fettlement  of  the  faid  E.  M*  is  prJnla'faVwevi- 

io  the  faid  Holm  Eaft  Waver  Quarter,  &c."  And  fo  it  pro-  ^J, 

ceedt  to  dire  ft  the  removal  of  the  pauper  from  the  one  *b'ch  '*°^ 

. r      r  to  he  re  butt.  A 

Quarter  to  the  other.  by  evidence  ot* 

^^  ,       .  her  fubftance  or 

The  objection  taken  to  the  order  below,  which  Topping  the'  like  $  (hew. 

was  now  prepared  to  fupport,  was  tint  it  was  defective  notanobjeaof 

in  not  dating  that  th«  pauper  was  atlually  chargeable  g  ^tiSSm^uici 

and  that  it  was  not  fufficient  merely  to  ftate,  as  it  did.  r<ecurtAlht  p-*»& 

'  '  *    againft  thecon- 

that  (he  was  with  child  and  unmarried :  for  that  might  l  n?c,tt  charw 

of  maintaining 

ftUl  be  true,  and  vet  the  woman  might  have  fufficient  iwfeif  and  her 

'"•  r  1  n,  baftaid. 

lubitancc 
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TkKife 


jfop.        Ubttmct  of  her  own,  or  ample  frcwrity  be  gives  Vf 
others  to  prcdodc  the  leaf  rifc  of  her  Qeooomg  aa  ac- 
tnal  barthca  to  the  parim :  and  the  cafe  of  72*  J&g  r- 
ArocUj'*)^  was  refied  on,  as  fearing  pot  a  cocfrroctioa 
w*r«  q^£    aP°°  the  ftanue  of  the  35  Go.  3.  r.  1  or.  /  6.  that  the 
**"  mere  iafi  of  a  fin'gle  woman  being  with  child  did  not 

lberefiret  as  an  inevitable  coocrafion  of  law*  make  her 
chargeable  to  the  pari(h:  that  the  a&  ool*  meant  to  give 
the  magiftrates  jurifdi&ion  to  remove  a  perfon  fo  cir- 
cumftanced,  like  one  a&ually  chargeable,  if  ocherwife  a 
proper  obje£t  of  removal  within  the  fpirit  of  the  poor 
laws. 

Scarlett  and  Poky,  in  fnpport  of  the  orders,  faid  that 
thotsgh  the  Court  would  not  intend  .any  thing  to  give 
jurifoicHon  to  magiftrates  below  ;  yet  where  they  had 
jurifdidion  of  the  fubjed  matter,  as  here,  every  thing 
.  would  fee  intended  in  fnpport  of  their  order.     Now  the 
joftices  below  have  ftatecl  on  the  face  of  the  order  all 
the  fa£ts  oeceffary  to  (hew  that  the  pauper  was  a  perfon  of 
thit  description  whom  prima  facie  at  lead  the  law  deems 
to  be  chargeable,- and  therefore  liable  to  be  removed,  if 
in  their  judgment  (he  were  a  proper  objefl  of  removal : 
then  having  in  fa&  ordered  her  removal,  they  mnft  no- 
ceflarily  have  drawn  the  conclufion  that  (he  was  charge- 
able within  the  meaning  of  the  law,  though  they  have 
omitted  to  ftate  in  exprefc  words  that  legal  condufion 
from  the  fa&s  dated.    But  it  never  is  necefiary  in  judi- 
cial  proceedings  to  ftate  a  mere  conclufion  of  law  which 
follows  from  what  is  dated.    In  Rex  v.  Mathews  (J),  the 
principle  was  carried  further ;  for  an  order  to  maintain 
a  badard  child,  which  did  not  ftate  that  the  child  was 

W  3  Eaft>  563«  W  *  Salk,  475. 

likely 
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likely  to  become  chargeable,  was  refufed  to  be  quaflied         1809. 
on  that  objection :  becaufe  it  was  felf  evident  that  every      mt    _ 

J  7  '        The  Kino 

baftard  child  was  likely  to  become  chargeable.    In  Hobey         cgawft 
y.  Kingsbury,  pariOies  [a),  it  was  held  fufficient  to  (late  the  0( 

hufband  as  likely  to  become  chargeable,  without  ftating    Wa ve J  Quar- 
the  fame  of  his  wife  and  child,  who  were  removed  with  tcr# 

him;  becaufe  it  followed  as  a  legal  concluGon.  In 
The  King  v.  Great  Yatmouth  (b),  it  was  thought  that 
the  words  of  the  aft  were  large  enough  to  compre., 
heod  every  (ingle  woman  with  child,  though  refiding 
under  a  certificate,  and  confequently  in  a  Situation  to 
exclude  the  poflibility  of  her  becoming  chargeable  to  the 
certificated  parifh  :  and  that  it  was  not  neceffary  in  the 
order  to  negative  her  having  a  certificate.  And  as  in 
Rex  v.  Tibbenham \(c),  the  Court  thought,  upon  a  cafe 
ftating  the  bare  fad  of  a  married  woman,  whofe  hufband 
had  been  abfent  from  her  for  four  years  beyond  fea,  being 
pregnant  of  a  child  at  the  time  of  the  removal,  which 
bad  fince  been  born  a  baftard,  was  fufficient  to  warrant  / 

the  general  allegation  in  the  order,  that  (he  had  become 
a&ually  chargeable;  becaufe  the  preemption  of  her  be- 
ing chargeable  was  raifed  by  the  ltatute  from  the  bare 
fad  of  being  with  child  of  a  baftard,  if  no  circumftances 
were  dated  to  (hew  the  contrary:  in  like  manner  ought 
the  legal  prefumption  to  be  made  from  the  fame  fad  in 
an  order,  without  other  controlling  circumdances  dated. 
And  the  Court  feem  to  have  come  to  this  conclufion  in' 
Rex  v.  Diddiebury  ( d)9  where  an  order,  dating  that  A.  E* 
Jingle  woman  was,  by  being  pregnant,  deemed  to  have  become 
chargeable,  was  held  good  ;  the  Court  treating  the  latter 

(*)  iSfrj.  5x7.  (b)  8  Term  Rtp.  68. 

(0  9  £^#  3**-  W  9  Eaft>  39*« 

a* 
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1809.        as  a  legal  conclufion  from  the  faft  dated  of  a  fingte 
-  .  woman  being  pregnant* 

The  Kino  *  ^  * 

The  Inhabitant* 

of  Lord  Ellekborough  C.  J.    If  it  were  an  irrefragable 

Holm,  E  a  it 

Wate*  Quar-    conclufion  that,  being  a  Gngle  woman,  and  wilh  child,  the 

party  removed  mud  be  deemed  to  be  chargeable  within 
the  meaning  of  the  ftatute,  then  this  order  would  be 
good  :  otherwife  the  ju dices  ought  to  have  drawn  that 
conclufion,  in  ord-r  to  (hew  that  in  their,  judgment  (he 
was  a  proper  objed  of  removal  within  the  poor  laws. 
But,  confidently  with  this  order,  the  party  might  have  been 
a  fingle  woman  with  child  worth  10,000/.,  or  (he  might 
have  given  the  mod  ample  fecurity  to  the  pariflt  againd 
any  charge  which  could  be  thrown  upon  them.  The 
ftatute  in  quedion  fir  ft-  gives  the  general  rule,  that  no 
perfons  (hall  be  removed  before  they  are  a&ually  charge- 
able. It  thf  n  fays,  that  Gngle  women  with  child  (hall 
be  deemed  and  taken  to  be  actually  chargeable^  within  the 
true  intent  of  the  aft.  But  dill  the  judices  ought  to 
draw  the  coi  clufion  that  (he  is  within  that  general  rule: 
otherwife  it  w  1  Id  come  to  this,  that  every  fingle  woman 
with  child,  whatever  was  her  fubdance,  might  be  removed 
by  the  parUh  officers.  Being  unmarried  and  with  child, 
fuch  a  perfon  is  prtfumf  tlvcly  chargeable,  from  the  firong 
probability  of  the  h£k  that  (he  mud  be  fo ;  but  there  may 
be  circumdances,  fuch  as  the  fubdance  of  the  party,  or 
the  giving  a  complete  indemnity  to  the  pariQi,  which 
may  exclude  that  prefumption.  Now  every  circumdance 
of  that  fort  might  have  exided  in  this  cafe,  and  yet  the 
order,  as  it  is  framed,  be  true.  In  The  King  ♦.  Diddle- 
bury  the  judices  deemed  her  to  have  become  chargeable  $ 
,  but  (he  could  not  have  been  deemed  to  be  chargeable,  if 

thofe 
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thofe  circumftances  had  exifted  in  her  inftance.     It  1809* 

ought  to  appear  by  the  order  that  the  juftices  have  exer-  T7T 

cifed  their  judgment  upon  the  matter  and  repelled  the  *g**ft 

.A             V.    f    .                   -                        f               •      .      .  The  Inhabitants 

existence  of  fuch  circumftances  by  thetr  adjudication  of 

that  (he  was  chargeable,  in  order  to  (hew  that  (he  was  a  Wat* *  Quar- 
proper  obje£t  of .  removal  within  the  meaning  of  the 
law. 


Grose  J.  The  Legiflature  never  meant  to  fay  that  at 
alt  events  an  unmarried  woman  with  child  (hould  be  re* 
moved  as  chargeable ;  but  only  to  (late  the  circumftance 
of  fuch  a  perfon  being  with  child  a^  evidence  that  (he  was 
chargeable,  unlefs.  repelled  by  other  fads  to  (hew  that  (he 
was  not.  The  juftices  therefore  ought  not  to  have  barely 
dated  the  fa£t  of  her  being  with  child,  but  to  have  drawn 
the  conclufion  that  (he  was  chargeable,  to  (hew  that  (he 
came  within  the  meaning  of  the  poor  laws* 

Le  Blanc  J.  The  order  of  removal  is  defe£Hve. 
The  a£t  of  parliament  only  gives  a  power  to  remove  per- 
fons  who  are  a&ually  chargeable  $  the  juftices  therefore 
mud  find  that  the  party  is  chargeable  before  they  can 
remove  her.  But  the  a&  has  made  the  circumftance  of 
an  unmarried  woman  being  with  child  evidence  of  her 
being  chargeable ;  the  juftices  therefore  (hould  have  ad- 
judged upon  that  circumftance :  inftead  of  which,  they 
have  merely  found  the  faft,  but  havd  not  drawn  the  con- 
clufion. 

Bayley  J.   Before  the  ftatute  of  the  35  Geo.  3.  it  was 
efiential  for  the  juftices  to  have  adjudged  that  the  party 
removed  was  likely  to  become  chargeable,  in  order  to 
give  them  jurifdiftion  to  remove  her.    But  by  this  fta- 
[  Vol.  XI.  Cc  tutc 
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1809.        execution  consequent  thereon  but  by  payment  of  the  cofb 
„  as  well  as  the  damages. 

*gm»ft  The  rule  came  on  among  the  peremptories  in  this 

Booth* 

term,  and  no  on4  appeared  for  the  defendant  •,  but  as  the 
motion  went  to  aher  the  eftabliflied  pra&ice,  Dampier 
drew  the  attention  of  the  Court  to  it,  and  repeated  his 
former  observations :  when  the  Court,  upon  looking  at 
the  different  clauks  of  the  iiatute,  made  the 

Rule  abfolute. 


5w1?di.        The  KlNG  4&i*/l  The  Inhabitants  of  Corsham. 

• 

An  order  of  it-  HP'WO  magiftrates,  by  an  order,  removed  Mary  Bowler, 

moval, executed'    JL  °  '  #  ' 

and  unappraled  wife  of  William  Bowler,  and  their  two  children,  by 

againft,  it  con- 

cioflvcai  tothe  name,  from  Eajt  MouIJey  in  Surry  to  Corfham  in  Wilts. 
the  pauper  at      The  Scflions,  upon  appeal,  confirmed  the  order,  fubjeft 
or^v^«Ch  lo  thc  °Pinion  of  thJs  Co""  upon  the  following  cafe. 
Slino  Jr.       *?"«*»  Aw/«r  was  fettled  by  birth  in  the  parifti  of 
"**  Mdtf IOf"     Gar/don  in  Wilts,  and  at  the  age  of  1 2  years  acquired  a 

fcttlement  in  Cor/bam  by  hiring  and  fervice ;  and  fubfe- 
quent  thereto,  in  1798!  he  married  the  pauper  Mary,  by 
whom  he  afterwards  had  the  two  children  mentioned  in 
the  order.  Wm.  Bowler  was,  on  the  9th  of  April  1807* 
by  virtue  of  an  order  of  jufticcs  duly  made  on  that  day* 
removed  from  Charlton  in  Wilts  to  Gar/don,  againft  which  j 
taft  mentioned  order  no  appeal  was  made  by  Garfdon. 
W.  Bowler  has  done  no  a&  to  gain  a  fcttlement  in  Cor* 
jAamby  hiring  and  fervice  $  but  he  has  been  from  time  to 
time  relieved  by  Garfdon  fince  the  time  he  was  removed 
thither  under  the  faid  order ;  having  gained  no  fctflement 
clfcwhere  fincc  thc  faid  removaLto  Garfdon. 


Marryat 


Cot  SHAM. 
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Marrjat  and  Lawtsf  in  fupport  of  the  orders,  argued        1809. 
that  the  order  of  removal  unappealed  againft,  from  Chart-        mmm" ~ 
ton  to  Gar/don,  was  not  concluuve  that  the  fettlement         «£««rf 
of  the  pauper  was  in  Garfdon,  upon  the  fame  queftion  of 

arifing  between  Eafi  Moulfiy  and  Ccr/bam*  and  that  Eafi 
Moul/ey  was  not  eftopped  by  the  ignorance  or  laches  of  a 
third  parifli  from  (hewing  the  truth  of  the  cafe  againft 
Cor/ham.  Eftoppels  are  odious,  anJhonly  bind  parties  or 
privies ;  but  res  inter  alios  a&a  can  never  be  fet  up  as 
an  eftoppel  againft  ft  rangers.  In  none  of  the  cafe6  has 
fuch  an  order  been  deemed  conclufive,  except  agqinft  the 
parifli  to  which  the  removal  was  made,  whether  appeal- 
ing or  not  againft  it :  and  the  phrafe  which  occurs  in 
fome  of  the  cafe*,  that  the  order  is  conctufive  as  to  all 
the  world,  mud  be  underftood  with  refpe&  to  the  pariOi 
againft  whom  the  order  is  eftabliflied.  Then  if  the 
former  order  be  not  conclufive,  the  pauper's  fettlement 
is  found  to  be  in  Corjham.  They  referred  to  the  cafes  of 
Harrow  and  Rvflip  parilhe8{a),  and  Rex  v.  Sarratt{b). 

Nolan  and  Cotv/ey,  contra,  were  flopped  by  the  Court ; 
but  they  afterwards  mentioned  the  opinion  of  Butter  J. 
in  Rex  v*  Kenilworjh  (r),  that  there  was  no  proportion 
in  the  law  of  fettlemt*its  more  clear  than  that  an  order 
of  removal  unappealed  againft,  was  concluGve  againft  all 
the  world  ;  and  that  this  was  fo  clearly  and  fo  univerfally 
eftabliflied,  that  it  ought  never  to  be  impeached* 

Lord  Ellenboeough  C.  J.  If  the  pauper  were  fettled 
in  Gar/don  at  the  time  of  the  former  order  made,  could 
not  Cor/bam  as  well  as  all  other  pariflica  have  taken  ad* 
vantage  of  that,  upon  a  queftion  of  fettlement  ?    Now 

U)  Silk*  524,  5.  (*)  Burn  S.  C.  74.  (0  *  TtrvXfr  599* 

Cc  3  tf\a 


Cok&ham. 
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1809.        the  order  of  removal  to  Gar/Jon,  which  was  fubmittcd  to, 

""~~         is  the  moft  authentic  proof   of   his    fettlement   being 

*g««ft         thereat  the  time  of  the  order  made;  and  we  moft  in- 

The  Inhabitants 

ot  tend  every  thing  in  fupport  of  that  fettlement  fo  adjudged. 

It  is  in  tfft€t  a  ftatutable  certificate,  if  I  may  fo  exprefs 
myfclf,  that  the  pauper  was  then  fettled  at  Garfdon:  the 
ftatute  (0)  gives  him  a  fettlement  there :  and  the  fa£t 
dated  by  the  Sefiions  of  a  prior  fettlement  in  Corfbam 
is  immaterial. 

Le  Blanc  J.    If  the  former  order  were  not  concIoGve 

as  to  the  fettlement  being  in  Garfdon  at  the  time,  Garfdon 

would  efcape  the  effeil  of  it  altogether ;  for  this  order 

would  be  conclufive  upon  Cor/bum,  fo  as  to  prevent  Cor- 

Jbam  removing  to  Garfdon. 

Gi^ose  and  Bayley,  Juftices,  affenting. 

Orders  quathed. 

{a)  The  (tat.  1 3  5c  14  Car.  a.  c.  12.  gives  authority  to  two  juftices  of 
the  peace  by  their  warrant  to  remove  paupers  to  the  place  where  they 
were  laft  legally  fpttkd. 


j'wwtu  Stjuniiaw  and  Others  ogainfi  Magnus* 

e^te^dinK  THIS  was  an  aftion  upon  a  bill- of  exchange  dated 
agreement  with  thc  Ioth  of  o&ohr  1804,  drawn  by  the  defendant 

.  his  creditors,  ~'  * 

whereby  they       Up0n  G.  and  M.  Ifoacs,  payable  fix  months  after  date  tq 

agreed  to  re-  t 

•eive  20/.  per      the  plaintiffs  or  order  for  400/.,  which  was  diflionoi^red 
foakm  of  their     when  due  by  the  acceptors.   There  was  alfo  a  like  count 

feveral  de» 

mands,  and  rcleafcd  the  remainder,  in  con fi deration  tl  at  half  of  the  competition  /ho old  be 
fecured  by  the  acceptances  of  a  certain  perfon  (alfo  a  creditor,)  which  ftcurity  was  ac- 
,  cordingly  given  and  paid  when  due;  held  that  fuch  agreement  was  binoing  on  the  j>laintirT, 
one  cf  the  credit  on $  though  the  agreement  were  not  under  fcal ;  and  though  he  were  tire 
lail  who  firned  it,  and  it  did  not  appear  that  he  had  actively  induced  any  of  the  other  ac- 
ditors  or  the  furety  to  fign  it;  and  thai  thc  plaintiff  *i  fuing  the  debtor,  after  paving  received 
tye  comDolition,5Vaj  ft traud  upon  tfce  furctj  and  the  pihcf  cicduors, 

ppon 


Maqmji. 


iw  the  Forty-ninth  Year  of  GEORGE  III.  391 

upon  another  bill  drawn  by  the  defendant  for  3  76/.  4/.  id.  1 809. 
in  favour  of  the  plaintiffs ;  a  count  for  goods  fold  and  — — 
delivered,  and  the  common  money  counts.  The  original  agamft 
consideration  of  thefe  bills  was  goods  fold  and  delivered 
by  the  plaintiffs  to  the  defendant  in  1 804 :  and  the  de- 
fendant being  afterwards  in  failing  circumftances,  the 
following  agreement  (not  under  (caJ)  was  entered  into 
and  figned  by  17  creditors,  the  names  of  the  plaintiffs 
being  at  the  bottom  of  the  lift.  ««  We  the  underfigned, 
being  refpeAively  creditors  of  Mofes  Magnus^  do  hereby 
agree  for  ourfelves  refpeftivcly  to  take  and  accept  20/. 
per  cent,  in  full  payment  and  fatisfadlion  for  our  fevcral 
and  refpefiive  debts  due  at  the  date  hereof :  and  upon 
payment  of  the  faid  20/.  per  cent,  we  hereby  releafe  and 
for  ever  difcharge  the  faid  M.  Magnus  for  ever  as  to  the 
remaining  80/.  And  it  is  hereby  agreed  to  receive  the 
faid  20/.  per  cent,  in  manner  following  \  viz.  io/.  per 
cent,  within  one  month  after  the  execution  of  thefe  pre- 
sents; 5/.  per  cent,  fecured  by  the  acceptance  of 
Mr.  Garland^  payable  in  five  months ;  and  the  remain* 
iog  5/.  per  cent,  on  the  like  acceptance,  payable  in  nine 
months.  Dated  this  11th  of  November  1806.'*  Gar* 
land's  fignature  was  amongft  thofe  of  the  creditors ;  and 
he  paid'the  Aims  to*  the  plaintiffs  fti pulated  for  by  him 
on  account  of  the  defendant,  and  alfo  certain  collateral 
fums  for  expences  of  litigation,  &c.  which  being  taken  at 
the  trial  in  reduction  of  the  original  debt,  the  plaintiffs  re- 
covered a  verdict  for  the  balance  amounting  to  668/.$  after 
an  objection  urged  and  overruled  as  to  the  whole  of  their  > 
demand.    The  ground  of  that  objection  was  ftated  by 

Garrcw  in  moving  for  a  new  trial ;  that  the  agree- 
ment of  the  plaintiffs  to  compound  with  the  defendant 

C  c  4  ~    was 


39*  CASES  ih  TRINITY  TERM 

0 

1809.        was  an  inducement  to  the  other  creditors  to  execute  the 
'  Stkinman      composition;  and  without  that,  Garland  would  not  have 
'*"*»'         given  the  fecurities  which  he  did  for  part  payment  of  the 
debt,  and  which  have  Cnce  been  paid.    That  thefe  were 
fufficienf  conGderations  for  fuftaining  the  agreement  by 
the  plaintiffs  to  releafe  the  refidue  of  their  demand  upon 
the  defendant;  fend  the  fuing  for  it  in  this  aftion  was 
in  fraud  of  Garland%  and  alfo  of  the  creditors  in  general, 
.  who  had  compounded  their  refpettivp  debts  on  the  bafis 
of  the  agreement:  on  which  ground  he  di(tingui(hed 
this  from  Fstck  v.  Sutton  (*),  where  the  compofition  mored 
from  the  debtor  himfelf,  and  there  was  nothing  to  (hew 
that  there  was  any  ftiputatton  between  the  plaintiff  and 
the  other  creditors,  for  remitting  the  reft  of  their  demands 
upon  any  mutual  confideration. 

Lord  Ellen90&ough  C.  J.  then  faid  that  the  validity 
of  fuch  an  agreement,  as  it  affe£ted  the  furety  and  the 
other  creditors,  was  not  confidered  at  the  trial ;  but  his 
opinion  was  governed  by  the  cafe  of  Fitch  v.  Sutton  [b)% 
which  was  founded  upon  the  authorities  of  Hcathcote  v. 
Crook/banks  (c)9  Cumber  ▼.  Want  (</),  Pinnets  cafe  (*)> 
Adams*.  Tapling(f),md  Co. Lift.  aia. A.  which  went 
m  (hew  that  the  agreement,  not  being  by  deed,  to  accept 
a  left  in  fatisfa&ion  of  a  greater  fum  than  was  due  was 
not  binding  as  againft  the  original  debtor.  But  the  pre* 
ient  view  of  this  cafe  made  it  fit  to  be  ic-confidered; 
and  therefore  the  Court  granted  a  rule,  to  fet  afide  the 
vcrdift,  &c. :  againft  which 

(a)  5  Eefl,  130.  (b)  Ibid,  (1)  \  Term  Rip.  *$. 

(<0  1  Stra.  426.  (<)  5  Mej>.  |iju  (7)4  Mad.  88. 


Magncc* 
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Pari  and  Marryat  now  (hewed  caufc,  and  relied  alto*  1809. 
f  ether  upon  the  cafes  before  cited,  and  the  rule  of  law  on  m  — 
which  they  were  founded,  that  the  taking  of  a  lefs  fum  ^gmtf 
cannot  be  a  fatisfa&ion  of  a  greater,  unlefs  it  be  by  deed. 
[On  which  Lord  Ellenborwgh  obfcrved,  that  the  general 
do&rine  of  Fitch  v.  Sutton  would  not  be  difputed,  but 
that  thU  would  be  diftinguHhed  from  it,  on  the  ground 
that  it  was  a  fraud  upon  Garland  and  the  other  creditors, 
who  were  induced  to  fign  the  agreement  with  a  view  to 
liberate  the  defendant  from  any  further  demands,  on 
payment  of  the  proportions  fettled ;  as  was  faid  by  Lord 
Kenyan  in  Cock/bcttv.  Bennett  (a):  and  his  Lordfliip  wiflicd 
the  cafe  to  be  argued  on  that  ground.]  To  this  they 
anfwered,  that  in  Ccckjbott  v.  Bennet  and  that  clafs  of 
cafes  (£),  the  competitions  were  by  deed ;  and  there  was 
evidence  that  other  creditors  were  induced  by  the. plain- 
tiffs to  accept  the  compofitions.  .But  here  there  were 
no  fa£ts  of  that  defcription  :  no  evidence  that  Garland 
was  induced  to  become  furety  by  any  undertaking  of  the 
plaintiffs,  or  that  any  of  the  other  creditors  were  induced 
to  fign  by  their  example :  on  the  contrary,  the  names  of 
the  plaintiffs  were  figned  after  all  the  others. 

Garrow  and  Comyn  were  (lopped  by  the  Court. 

Lord  Eixekborough  C.  J.  If  the  whole  fubjed  tad 
been  prefented  to  my  mind  at  the  trial  as  fully  as  it  is 
now,  I  (hould  not  have  had  any  doubt  upon  the  fubje& 
|t  is  true  that  if  a  creditor  Gmply  agree  to  accept  lets 

(m)  %  T*m  Rfp.  763*5. 

(>)  Vide  Jickfm  v.  Duebairt,  3  Ttrm  Rep,  551.    Jatkjon  t.  Lcmas, 
4  Term  Rep.  166.    Tc\jt  v.  Randall,  6  Term  Rep.  146,   and  backer  v* 

*&f  4  **P>  37*- 

from 
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1809.         from  his  debtor  than  his  juft  demand,  that  will  not  bind 

s  — — "         him  :  but  if  upon  the  faith  of  fuch  an  agreement  a  third 

n.w»fi         perfon  be  lured  in  to  become  furety  for  any  part  of  the 

Mao  nits*  > 

debts,  on  the  ground  that  the  party  will  be  thereby  dis- 
charged of  the  remainder  of  his  debts;  and  dill  more  when, 
In  addition  to  that,  other  creditors  have  been  lured  in  by 
the  agreement  to  relinqutOi  their  further  demands,  upon 
the  fame  fuppofition ;  that  makes  all  the  difference  in  the 
cafe,  and  the  agreement  will  be  binding.  In  Fitch  r.  Sutton% 
cur  opinion  proceeded  upon  the  precife  terms  of  the  cafe 
,  as  dated  to  us  on  the  report  of  the  evidence :  if  the  evi- 
dence had  gone  but  a  very  little  further,  it  would  have 
altered  our  decHion.  But  on  the  cafe  now  prefented  to 
us,  it  would  be  a  mixed  queftion  of  law  and  fad  to  go 
to  the  jury,  whether,  after  the  plaintiffs  had  entered  into 
this  compofition  in  conjunction  with  Garland  and  the 
other  creditors,  it  were  not  a  fraud  upon  thofe  perfons, 
within  the  principle  of  the  cafe  of  Cochjtxtit  v.  Bennett  ^  to 
endeavour  to  obtain  a  further  payment  from  the  defen- 
dant, whom  they  all  purpofed  to  liberate  upon  the  terms 
of  that  agreement. 

The  other  Judges  affented ;  and  Bayley  J.  added  that 
in  Fitch  v.  Sutton  the  compofition  was  probably  paid  out 
ef  Sutton's  own  money :  but  here  the  plaintiffs  bought 
Garland's  fecurity  for  a  part  of  the  debt  upon  the  terms 
of  freeing  the  defendant  from  any  further  demand  after 
payment  of  the  fums  agreed  upon ;  which  have  been 
paid  j  and  therefore  it  is  a  fraud  upon  Garland  to  fue 
the  defendant  afterwards. 

Rule  abfolutc. 
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1809. 


Winterbourne  avainft  Morgan  and  Others.     &tur<?<yf 

*       J  June  17th; 

TTHE  plaintiff  declared  in  trefpafs,  that  the  defendants  Where  one  wi» 

on  the  30th  of  December  1807  and  on  divers  other  warrant  of  dif- 

daysf  &c.  with  force  and  arms  broke  and  entered  the  irrea/conUnurf 

dwelling  houfe  of  the  plaintiff,  and  then  and  there  dif-  JJ  £f^£ 

turned  him  in  his  poffeffion  thereof,  and  remained  there  «p°n*heprc- 

,  mifes  for  15 

for  a  long  time,  to  wit  for  ten  days  then  next  following,  days,  during 

and  then  and  there  feized,  took,  and  carried  away  the  which  he  was 

plaintiff's  goods,  and  converted  the  fame  to  their  own  ^Sd7,*  which 

ufe,  againft  the  peace,  &c.  to  the  plaintiff's  damage  of  ™Mw*^£m* 

coo/.     Some  of  the  defendants  demurred  fpecially;  and  d;ftref»5  hcM 

•*  r  '  f  that  at  any  rate 

the  defendant  Merman  pleaded  not  guilty  ;  aud  at  the    he  wa*  l«»Me "« 

*         r  fe        /  »  trefpafc  quite 

trial  before  Lord  Ellenhrough  C.  J.  at  Wfftminfterj  gave   daufum  fregit 
in  evidence,  that  the  breaking  and  entry  was  made  by  on  the  premtfe* 
virtue  of  a  warrant  of  diftrefs  iffued  by  the  plaintiff's  , ™c  pjaintiffhi 
landlord  againft  the  plaintiff  for  50/.  rent  in  arrear,  un-   t\%^?™* 
der  which -the  goods  in  queftion  were  taken  and  fold1:  the  time  allow- 

0  *      '  cdbylaw. 

but  it  appeared  that  the  defendants  continued  in  poffef- 
fion of  the  goods  upon  the  premifes  for  eleven  days  be- 
fore they  began  to  remove  them,  and  did  not  quit  the 
premifes  till  four  days  after  that,  during  which  four  days 
they  were  employed  in  removing  the  goods ;'  after  which 
they  were  fold  in  payment  of  the  rent.  A  queftion  was 
then  raifed  on  the  part  of  the  defendants,  whether  as 
their  original  entry  and  poffeffion  under  the  warrant  of 
diftrefs  was  lawful,  and  only  their  continuance  in  poffef- 
fion, after  the  time  allowed  by  law  (a),  unlawful  ^  and 

tjie 

» 

(fj)  The  ft.  %  W.  8c  M.  ft.  1.  e.  5.  dire&s  that  goods  diftrained  for 
jent  pwy  be  appraifed  and  fold,  if  cor  replevied  within  5  days :  and  the 

ft.  11  G.  a* 
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x8oo»  &c  ftat.  i  iGw.a.  e.  19./  19.  having  provided,  that  where 
any  diftrefs  has  been  made  for  rent,  "  and  any  irregnla- 
u  rity  or  unlawful  ad  (hall  be  afterwards  done  by  the 
M?«an.  "  Party  diftraining»  thc  diftrefs  itfelf  fhall  not  therefore 
"  be  deemed  to  be  unlawful,  nor  the  party  making  it  be 
"  deemed  a  trefraffer  ah  initio;  but  the  party  aggrieved 
"  by  fuch  unlawful  a£fc  or  irregularity,  (hall  and  may 
"  recover  full  fatisfa£tionfor  the  /pedal  damage  he  {hall 
"  have  fuftained  thereby,  and  no  more,  in  an  adion  of 
"  trefpaft)  or  on  the  cafe,  at  the  ele&iori  of  the  plaintiff:9* 
whether  the  a£Uon  of  trefpafs  vi  et  aroiis  were  the 
proper  remedy ;  or  whether  it  Ihould  not  have  been  an 
a&ion  on  the  cafe?  And  as  the  point  was  admitted  to  be 
new  (*),  a  verdift  was  found  for  the  plaintiff,  for  damages, 
and  leave  was  given  to  the  defendants  to  move  to  fet  it 
afide  and  enter  a  nonfuit,  if  the  Court  (hould  be  of  opi* 
nion  that  the  objeftion  was  well  founded.  This  was 
accordingly  moved  on  a  former  day,  and  the  cafe  of 
Wallace  v.  King  (b)3  was  referred  to  in  fupport  of  the  ob- 
jection ;  where  it  was  held  that  trover  would  not  lie  for 
goods  irregularly  fold  under  a  diftrefs  fince  the  ftatute 
11  Geo.  2.}  that  ftatute  having  exempted  the  party  mak- 
ing fuch  irregular  diftrefs  from  being  deemed  a  trefpaffer 
ab  initio,  and  given  an  adion  an  the  cafe  to  the  party 
gtieved:  the  Court  there  cqpfidering  trover  the  fame  in 
effect  as  trefpafsT     And  Etberton  v.  PoppU<well(c)%  which 


ft.  11  G. ».  c.  19./  10.  provides  that  they  may  be  fecurcd  and  fold  upon 
the  prtmifei,  in  like  manner,  and  under  the  like  directions,  as  under  die, 

(a)  Theoafeof  Grip*  v.  Scrtt,  %Ld.Ra;.  1414*  where  the  landlord, 
keeping  a  diftrefs  on  the  premifes  for  an  unreafonable  time  after  the  5 
day*  allowed  by  the  ft.  2  W*  Sc  ALft.  1.  c.  5.,  namely,  tor  S  days,  was  held 
to  be  a  trefpaffer,  was  before  the  flat.  11  Geo.  u 

(*)  1  if.  Misc.  13.  (r)  1  Eaflt  139. 

/  WIS 
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was  alio  mentioned,  where  the  adion  of  trefpafs  was         1809; 
maintained*  was  diftinguiQie.l  from  this,  on  the  ground        " 

,  .  .  VTlNTlK- 

that  the  defendant  had,  at  the  time  of  making  the  dif-        boubnc 
trcfs,  turned  the  tenant's  family  out  of  pofieflion  ;  which       MwhTam. 
was  a  diftinfi  and  fubftantive  a£fc  of  trefpafs,  not  within 
the  fcope  or  proteftion  of  the  a& ;  and  had  alfo  conti- 
nued in  pofieflion  of  the  houfe  after  the  rent  was  paid. 

Garrow  and  Puller  (hewed  caufe  againft  the  rule  \  and 
admitting  that  a  mere  irregularity,  as  to  the  manner  of 
making  the  diftrefs,  would  not  make  the  entry  and  conti- 
nuance of  the  party  on  the  premifes  during  the  five  days 
allowed  by  the  law,  a  trefpafs  5  contended  that  his  con- 
tinuing in  pofieflion  after  the  time  allowed  by  law  was 
in  it f elf  a  diftindt  trefpafs,  not  depending  on  the  previous 
regularity  or  irregularity  of  the  diftrefs,  but  altogether 
out  of  the  prote&ion  of  the  a Gt ;  which  was  not  intended 
to  cover  fubfequent  trefpafles,  in  continuing  a  wrongful 
pofieflion  for  an  indefinite  period,  but  only  to  prevent 
the  original  entry,  which  was  in  fa&  lawful,  from  being 
deemed  a  trefpafs  by  relation  and  operation  of  law  on 
account  of  any  fubfequent  irregularity  of  the  party  dif- 
training  during  the  period  allowed  for  his  continuing  on 
the  premifes,  or  afterwards  in  making  fale  of  the  diftrefs: 
referring  however  to  the  party  grieved  h'13  remedy  in 
damages  for  any  a&  in  itfelf  unlawful  or  irregular,  to 
be  recovered  either  in  an  a&ion  of  trefpafs,  or  on  the 
cafe*  that  is,  his  a£tion  of  trefpafs  for  ads  in  themfelvejS 
unlawful,  and  trefpafles ;  and  his  a&ion  oa  the  cafe  for 
consequential  injuries.  .  The  19th  feltion  of  the  ftatute 
11  G.  2.  recites  the  hardfhip  upon  landlords,  again  ft 
whom^  damages  as  trcfpaflers  ab  initio  had  been  reco- 
vered to  the  amount  of  the  rent  due  for  which  the  dif- 
trefs 
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1809*  trefs  had  been  made,  on  account  of  fame  fubfequent 
irregularity  or  tortious  a£fc  in  the  difpofuion  of  the  dif- 
trefs  taken  ;  and  it  was  to  relieTe  them  from  this  con- 
m'oTcan.  conclufion  of  law  only  that  the  provifion  was  madc- 
The  21ft  feci  ion  enables  them,  when  fued  in  trefpafs  or 
in  cafe,  to  plead  the  general  ifluc,  and  give  the  fpecial 
matters  in  evidence :  without  that,  the  defendants  mud 
have  juftified  their  entry  and  continuing  in  poflcflion 
under  the  diftrefs,  by  virtue  of  the  ilatute ;  and  confc- 
quently  could  not  have  covered  the  trefpafs  for  any 
longer  period  than  the  law  allowed  for  fuch  continu- 
ance, which  is  for  five  days  enly.  And  though  if  a 
party  enter  by  leave  for  a  certain  time,  and  continue 
longer,  fuch  mere  continuance  will  not  make  him  a  tref- 
pafler ;  yet  if  he  afterwards  refufe  to  go  out,  the  aflion 
mud  be  by  trefpafs  and  not  cafe.  The  cafe  of  Wallace 
v.  King  (0),  merely  decided  that  trover  would  not  lie  by 
the  original  owner  for  goods  which  had  been  regularly 
diftraincd  and  regularly  removed  for  the  purpofe  of  fair, 
though  appraifed  afterwards  by  perfons  fworn  before  the 
conftable  of  another  parifli;  inafmuch  as  the  ftatute  pro- 
tected the  hndlord  from  being  deemed  a  trefpafier  ab 
initio  by  relation.  In  Lynne  v.  Moody  {b)%  which  was 
before  the  ftatute,  the  Court  held  that  trefpafs  would 
not  lie  merely  for  taking  an  exceflive  diftrefs;  the  firft 
taking  being  lawful,  and  t?ere  being  nothing  fubfequent 
to  make  it  a  trefpafs,  as  there  is  where  the  diftrefs  was 
abufed.  The  fubfequent  abufe  therefore  was  conGdered 
as  a  fubftantive  aft  of  trefpafs,  which  before  the  ftatute 
was  carried  back  by  relation  to  the  original  taking  t  and 
the.  effect  of  the  ftatute  is  only  to  fave  that  relation,  and 
tXQt  to  alter  the  nature  of  the  ad  itfelf ;  leaving  it  there- 

{*)  itf,  Blacs  13.  (6)  m  Sua.  %y. 

6  'fore 
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fore  a  trefpafs  as  committed  at  the  time  of  the  abufe.        ,1309. 
So  in  Etherton  v.  Poppfeweli  (a),  though  the  original  en-         — 

V  "  WtNTII- 

try  to  make  the  diftrefs  were  lawful;  yet  Lord  Kenyon        bourn* 
faid  that  bo  anfwer  could  be  given  to  the  a&ion  of  tref-       Morgan. 
pafs  for  the  excefs  of  the  defendant's  conduft  in  turning 
the  plaintiff's  wife  out  of  pofieffion.     And  Mr.  Jaftice 
Grofe  relied  alfo  on  the  fa&  of  the  defendant's  continu-    ' 
ing  in  poflcflion  of  the  houfe  after  the  rent  was  paid. 
They  alfo  relied  on  the  general  pra&ice  in  the  like  cafes 
to  implead  the  wrong-doer  in  trefpafs*  and  not  in  cafe. 

Park,  in  fupport  -of  the  rule,  faid,  that  as  the  queftion 
had  never  before  been  raifed,  the  pra&ice  of  pleading  in 
trefpafs  could  have  little  or  no  weight  in  the  conftru&ion 
of  the  ftatute.  If  the  party  be  ftill  deemed  a  trefpaffer 
for  continuing  on  the  premifes  after  the  period  allowed 
for  removing  the  goods  at  the  expiration  of  the  five  days, 
or  for  doing  any  other  unlawful  or  irregular  a£t  there, 
arifing  out  of  bis  poflcflion  of  the  diftrefs,  it  will  not  in 
effed  be  of  any  avail  to  him  that  he  is  not  to  be  deemed 
a  trefpafler  ab  initio.  There  is  nothing  in  the  ftatute  of 
do*  2.  to  confine  the  prote&ion  to  ads  donejpithin  five 
days.  It  meant  to  put  the  entry  of  the  landlord,  and  his 
poflcflion  of  goods  under  a  diftrefs,  on  the  fame  footing  as 
if  made  and  taken  by  leave  o£*he  tenant ;  leaving  to  the 
latter  his  remedy  by  trefpafs,  or  cafe,  for  any  fpecific  da- 
mage which  he  (hould  fuftain  by  the  wrongful  or  irregu- 
lar a£t  of  the  other.  But  in  order  to  make  this  option 
confident  with  the  general  provifion  of  the  ftatute,  it  * 
Riuft  be  underftood  that  the  a&ion  of  trefpafs  was  to  be 
confined  to  <fiftin&  and  independent  a£ts  of  wrong, -dif- 
conne&ed  with  the  entry  or  continuance  on  the  premifes 

{a)  x  Eaft,  14a.  • 

by 


4<x> 
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by  the  distrainors  for  the  purppfe  of  the  diftrefs,  or  the 
fubfequent  treatment  of  the  diftrefs:  fnch  as,  in  Ethirtm 
t.  PopfUwetl%  the  expulfion  of  the  tenant's  wife  from  die 
houfc,  or  any  wrongful  a£k  done  after  the  diftrefs  was 
fettled.  But  here  there  is  nothing  of  that  fort,  in  addi- 
tion to  the  mere  a£fc  of  continuing  on  the  premifes  be- 
yond five  days  &  for  which,  if  the  defendant  had  entered 
by  leave  of  the  plaintiff,  trefpafs  would  not  have  lain 
at  common  law.  And  fuch  continuance  can  only  be 
made  an  a&  of  trefpafs  by  confidering  that,  which  is  in 
fad  all  one  continuance  from  the  original  entry,  as  a 
diftinft  and  original  entry  after  the  five  days.  By  this 
form  of  declaring  the  defendant  has  no  notice  for  what 
fpecific  aft  of  trefpafs  and  damage  he  is  fixed;  which  the 
ftatute  meant  to  give  him.  It  treats  him  as  a  trefpaffer 
ab  initio,  beginning  with  his  breaking  and  entering,  which 
mud  be  referred  to  the  original  breaking  and  entering,  to 
which  only  it  applies  in  fad.  Then  the  20th  fc&ion 
which  provides  "  that  no  tenant  (hall  recover  in  any 
a&ion  for  any  fuch  unlawful  a£fc  or  irregularity  as  afore- 
faid,  if  tender  of  amends  have  been  made  by  the  party 
diftraining  before  fuch  a&ion  brought,*  will  be  rendered 
nugatory  \  for  the  landlord  cannot  tell  for  what  trefpafs 
the  tenant  fecks  to  recover,  and  therefore  cannot  appor- 
tion the  amends  to  be  tendered.  The  cafe  of  Wmlkut  v. 
King  [a)  governs  this. 

Lord  Ellenborough  C.  J.  I  (hould  have  had  great 
doubt  in  this  cafe,  whether  upon  the  conftru&ion  of  the 
ftatute  the  a£Hon  of  trefpafs  were  well  founded,  if  one 
of  the  trefpaffes  charged  and  proved  had  not  been  the 
taking  and  removing  of  the  goods  from  the  premifes,  and 
the  difturbance  of  the  plaintiff's  poffcllion  of  his  houfc 


(*)  1  a.  BUc.  13. 
11 


>*<f 


i»  the  Forty- ninth  Year  of  GEORGE  III. 


401 


B  0  ir  v  k  K 


after  the  time  when  by  law  they  ought  to  have  been  re-  1809. 
moved  ;  and  the  cafe  had  only  refted  upon  the  mere  per- 
fonal  remaining  of  the  party  on  the  premifes  without  any 
aft  done  by  him  after  the  tiro*  allowed  by  law.  The  MoTcah. 
ftatute  provides,  that  where  the  entry  for  the  diftrefs  is 
lawful,  the  diftrainor  (hall  not  be  deemed  a  trefpaflcr  ab 
initio  by  reafon  of  any  irregularity  or  unlawful  ad  done 
by  him  afterwards ;  but  the  party  grieved  {hall  recover 
fatisfadion  for  the  fpecial  damage  thereby  fuftained,  and 
no  more,  in  an  a&ion  of  trefpafs,  or  on  the  cafe9  at  the 
elcflion  of  the  plaintiffs.  But  I  cannot  confider  this  elec- 
tion as  giving  him  the  option  of  either  of  thofe  remedies 
in  every  cafe  of  an  unlawful  a£t  or  irregularity,  whether 
adapted  to  the  nature  of  fuch  a£t  or  not  by  the  general 
rules  of  law.  I  cannot,  for  example,  confider  it  as  enabling 
him  to  maintain  trefpafs  againft  the  diftrainor  either  for 
an  excefllve  diftrefs,  or  for  a  detaining  in  his  hands  of  the 
proceeds  of  the  goods  fold  under  the  diftrefs  ultia  the  rent 
and  cofts.  I  mult  therefore  underftand  the  option  as 
given,  according  to  the  fubjeft  matter  of  the  grievance, 
i.  e.  to  maintain  trefpafs,  where  by  the  general  rules  of 
law  trefpafs  would  be  the  proper  remedy  *,  and  cafe,  where 
cafe  would  be  fo.  And  in  (he  inftance  I  have  laft  put,  if 
the  party  grieved  chofe  to  wave  his  complaint  for  the  tort, 
and  to  bring  aflumpfit  to  recover  back  the  furplus  money 
withheld  from  him,  I  fee  no  reafon  why  he  may  not  do  fo. 
The  ftatute,'  however,  having  faid  that  the  party  whofe 
entry  was  at  firft  lawful  (hall  not  be  deemed  a  trefpaflcr 
ab  initio  for  any  fubfequent  irregularity  or  unlawful  ad, 
I  (hould  have  had  great  doubt  whether  the  mere  aft  of 
remaining  in  poflfeffion  of  the  goods  on  the  premifes  after 
the  time  allowed  by  law,  if  the  fame  had  not  been  accom- 
panied or  followed  by  the  aft  of  removing  them,  mult  not 
Vol..  XI  D  d  havi 
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1809.        have  been  referred  to  the  original  lawful  entry  by  tfcs 

operation  of  tbe  ftatute;  and  thereby  hare  affimilated  this 

»oo  1  MB  to  the  cafe  of  one  who  enters  by  leave  of  tbe  owocr9  and 
Woa'cAif*  does  not  quit  at  the  time^or  after  the  purpofe  fatisfied,  to 
which  his  leave  extended  $  who  according  to  the  doArine 
difcufied  in  the  Six  Carpenters*  cafe  (a)9  is  not,  by  merely 
not  doing  what  he  ihould,  a  trefpajhr.  I  would  not  be 
underftood  to  fay  that  in  no  cafe  will  a  party  be  a  trcf- 
.  paffer  by  continuing  in  pofleflion  of  another's  property 
after  the  time  allowed  by  law :  fuch  continuance  may, 
and  in  many  cafes  muft  be  accompanied  by  a  repetition 
of  the  fame  or  different  aQs  of  trefpafs,  with  thofe  which 
attended  the  original  entry :  but  my  doubt  arifes  upon 
the  particular  proviGon  of  this  ftatute,  which  fays  that  he 
ihall  not  be  deemed  a  trefpafier  ab  initio  by  reafon  of  any 
fubfequent  unlawful  aft  or  irregularity,  i.  c.  merely  onx 
fuch  account  j  and  from  the  difficulty  of  faying  when 
and  in  what  cafes  the  mere  continuance  of  a  lawful  entry 
and  pofleflion  would  by  the  general  rules  of  law  become 
a  new  fubftantive  trefpafs.  The  true  teft/as  it  appears 
to  me,  by  which  it  may  be  decided  whether  a  nure  re* 
tnaining  on  the  premifes,  without  a  new  breaking  and 
entering,  be  properly  a  trefpafs,  where  the  original  break-, 
ing  and  entering  is  protected  from  being  (b  by  the  pro* 
vifion  of  the  ftatute,  is  by  confidering  whether  a  declara- 
tion in  trefpafs  that  the  defendant  with  force  and  arms 

m 

remained  on  the  premifes  for  fo  many  days,  without  more, 
would  be  good*  I  am  not  at  prefent  aware  of  any  au- 
thority or  principle  of  law  which  would  warrant  fuch  a 
mode  of  declaring  in  trefpafs.  In  this  cafe  however,  aa 
I  have  faid  already,  we  are  not  driven  to  the  neceflity  of 
deciding  whether  the  mere  a£t  of  remaining  on  the  pre- 

(j)  SJty.  146* 
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laifes  after  the  allowed  time.be  a  trefpafs  in  itfelf,  inaf-    ,     1809* 

much  as  the  aft  of  removing  the  goods  after  fuch  time        — — 

appears  to  me  to  be  a  fubftantive  trefpafs ;  and  that  not-        bourns 

withftanding  the  party  removing  may  have  acquired  a       Morgan. 

lawful  property  in  the  goods  themfclves  by  means  of  a 

diftrefs  originally  lawful.   For  it  is  not  a  necefiary  confe- 

quence  of  law  from  the  circumftance  of  my  having  goods 

in  another  man's  clofe,  that  I  may  remove  them  by  my 

own  aft  (a) :  and  it  appears  to  me  to  make  no  difference    ' 

that  I  might  once  have  removed  thofe  goods  from  the 

pi  *  :e  where  they  now  are,  and  have  done  sdl  neceflary 

ads  for  the  purpofe,  without  being  a  trefpafler,  when  the 

authority  which  exempted  me  from  being  fp  has  wholly 

ceafed.     After  that  period  perhaps  even  a  mere  aft  of 

egrefs,  but  much  more  probably  the  aftive  interference 

with  goods  antecedently  on  the  premifes,  by  changing 

their  pofition  there  and  removing  them  therefrom,  may 

be  deemed  a  trefpafs ;  and  if  the  latter  aft  be  a  trefpafs, 

it  is  fufiicient  for  the  purpofe  of  the  prefent  aftion, 

Grose  J    agreed  on  the  fame  ground. 

Le  Blanc  J.  I  think  that  this  aftion  is  maintainable! 
and  I  wi(h  not^to  be  concluded  in  any  fubfequent  cafe 
from  faying  that  a  party  might  be  a  trefpafler  by  continue 
ing  on  the  premifes  wrongfully,  even  though  he  did  not 
remove  the  goods  therefrom  after  the  time  allowed  by 
law.  All  that  the  aft,  as  I  conceive,  meant  to  fay,  was 
that  a  party  whofe  entry  was  lawful  to  take  a  diftrefs  on 
the  premifes  JJiould  nqt  tje  made  a  trefpafler  ab  initio  for 
pny  fubfequent  irregularity,  as  he  was  deemed  to  he  be? 

[a)  Vide  Cro*  Elm.  246.  and  a  £•/.  Rep.  55. 
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v  1809*        fore  that  aft.    The  objeft  of  it  was  to  feparate  that 
which  he  had  a  right  40  do  from  that  which  was  irregu- 
lar and  unlawful :  and  therefore  it  meant  to  fay  that  the 
landlord  fbould  not  be  deemed  a  trefpaffer  for  entering 
and  taking  the  goods  in  the  firft  in  (lance,  or  for  continu- 
ing in  the  poffeflion  of  them  on  the  premifes  for  fo  long 
time  as  the  law  allowed  him  to  continue  there  :  but  that 
if  he  continued  there  after  that  time,  he  (hould  be  treated 
as  a  trefpaffer  for  that  which  was  in  law  a  trefpafs ;  or  be 
liable  to  an  aflion  on  the  cafe  for  fuch  injuries  as  would 
in  law  fubjeft  him  to  that  remedy  by  the  party  grieved, 
accoiuiiig  to  the  nature  of  the  a&  done  by  him.    I  admit 
that  if  he  did  not  continue  on  the  premifes  after  the  time 
allowed  by  law,  but  were  guilty  of  an  irregularity  during 
that  time,  he  would  not  be  liable  in  trefpafs  quare  claufum 
fregit,  becaufe  his  continuance  (here  for  the  purpofe  of 
guarding  the  diftrefs  would  be  lawful :  but  here  he  re- 
mained there  after  that  time;  and  that  I  think  made  him 
a  trefpaffer,  even  if  he  bad  not  taken  away  the  goods 
afterwards* 

Batley  J.  I  am  bound  to  fay,  upon  what  appears 
to  me  to  be  the  true  conftru&ion  of  the  ftatute,  that  the 
defendant  in  this  cafe  was  a  trefpaffer ;  and  that  trefpafs 
is  the  proper  remedy  againft  a  perfon  who  has  made  a 
diftrefs  continuing  upon  the  premifes  after  the  time  al- 
lowed by  law  ;  becaufe  I  think  his  continuing  there  in 
poffeflion  of  the  goods  after  that  time  did  not  divert:  him 
of  the  property  in  thofe  goods  taken  under  the  diftrefs, 
or  make  him  liable  to  an  a&ion  of  trefpafs  for  removing 
them  after  that  time :  and  if  not,  this  adion  would  not 
be  maintainable  if  he  were  not  a  trefpaffer  by  continuing 
on  the  premifes  after  the  time  allowed  by  law  for  re* 

10  moving 
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moving  the  goods*     A  continuation  of  every  trcfpafs  is         1809. 
in  law  a  new  trcfpafs,  as  a  continuation  of  every  impri-  ' 

fonmeut  beyond  the  time  allowed  by  law  is  a  new  1m-  bovini 
prifonment.  I  confider  this  declaration  as  imputing  to  Mqagah. 
the  defendant  that  for  every  day's  continuance  on  the 
premifes  after  the  time  allowed  by  law,  he  was  a  tref- 
pafier,  and  therefore  that  he  was  a  trefpafler  for  nearly  ten 
days  of  the  time.  The  jury  were  not  to  give  the  plaintiff 
damages  for  the  defendant's  continuing  upon  the  premifes 
for  the  time,  during  which  he  was  juftified  in  remaining 
there-by  the  a£t ;  but  the  defendant  was  to  be  confidered 
a  trefpafler,  and  the  plaintiff  entitled  to  damages,  for  the 
time  the  defendant  remained  there  afterwards. 

Rule  difcharged  (*)« 

(0)  Wash  ton n  agahft  Buck,  Sittings  at  JVefiminfer  after  MkhteU 
mas  1774.  BJler  J.'s  MS  — Trefpafs  for  entering  a  houfe,  and  taking 
goods,  &c  This  was  done  in  taking  a  diftrefs  for  rent.  After  the  diftrefs 
was  taken  a  man  was  left  in  pofltflion  till  the  fifth  day,  and  then  the  goods 
were  replevied.  During  the  five  days  the  perfon  left  in  the  houfe  went 
into  different  part*  of  it.  Mr.  Dunning  infixed  that  he  was  a  trefpafler  $ 
for  he  ought  either  to  have  put  the-  goods  all  into  one  room,  and  kept 
poflcflion  of  that  only,  or  to'  have  removed  the*good»  out  of  the  houfe. 
And  he  cited  a  cafe  of  TbcrntGn  v.  Crptber  and  Others,  C.  B*  Mich.  9  G.  3.' 
before  Lord  Chief  Juftice  rVt/mot,  where  it  was  fo  holden — Lord  Matb- 
field  C.  J.  faid  that  the  Ariel  law  was  to  5  and  that  the  man  might  if 
he  pleafed  have  dripped  every  room  and  put  all  the  goods  together* 
and  by  that  means  greatly  damaged  them :  but  inftead  of  doing  that,  he 
acted  for  the  benefit  of  the  plaintiff,  and  left  the  goods  as  he  found 
them  e  therefore  he  fhould  leave  it  tovthe  jury  to  confider  whether  the 
plaimiff  did  not  confent.  The  only  evidence  of  confent  was  that  Mrs. 
ffajbhorn  had  faid  how  much  flie  was  obliged  to  Mr.  Mcuntfirt,  who 
had  acted  like  a  gentleman.  And  on  this  his  Lordthip  left  it  to  the  jury 
10  confider,  whether  the  plaintiff  did  not  confent  to  an  ad  which  he  laid 
was  dearly  for  his  benefit.— Verdict  for  tne  defendant. 
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jZf?^  Chambers  agalnfi  Jones. 

a  picito«i       T^HIS  was  an  a£Kon  of  debt  againft  the  marfhal  for 

action  againft         JL  ° 

the  mat  ma],  &c  an  efcape,  in  which  the  declaration  alleged  a  reco* 

for  the  efcape  of  . 

aprifonerin  very  had  againft  H.  Caulfield  for  2120/.  damages  in  a 
debt,  after  fiat-  certain  altion ;  that  a  writ  of  non  omittas  ca.  fa.  iffued 

c7theCpSr  !°  thc  ^"^  uPon  which  hc  took  H*  C- in  "ccution  for 
afterCfuchdy  the  damages;  that  H.  C.  was  afterwards  duly  committed 
efcape,  before      to  the  defendant's  cuftody,  there  to  remain  in  execution 

action  brought* 

*c.  ought  to  at  the  fuit  of  the  plaintiff  until,  &c. ;  and  that  the  de- 
tioTof  hinfby  fendant  afterwards  and  whilft  H.C.  remained  in  his  cuf- 
^SfSSL^"  tody  as  afowfaid»  permitted  him  to  efcape ;  the  plaintiff 
™nac£^tof  not  being  fatisficd  his  damages,  &c.  The  defendant 
a  legal  dif charge  pleaded,  1  ft,  nil  debet.     2dly,  That  after  the  commit- 

from  that  de-  ,  . 

tendon:  and  ment  of  H.  C.  in  execution  for  the  damages  aforefaid,  to 
tt^S^  wit,  on  the  1  ft  of  January  1808,  H.  C.  wrongfully  and 
£?  \dtmncftCt  with<>ut  thc  privity  or  confent  of  thc  defendant  efcaped  out 
the  prifoner  in.  0f  hjs  cuflfody ;  and  that  afterwards,  and  before  the  cx- 

to  cuftody,  the  -  ' 

defendant  did      hibiting  of  the  plaintiff's  bill,  and  before  the  defendant 

thereupon  then 

•nd  a/rerwards  had  notice  of  fuch  efcape  of  H.  C,  to  wit,  on  the  2d  of 

the  bid  prifoner  Jonuary%  #•  C-  returned  back  again  into  the  defendant's 

in  execudony'  cuftody,  as  fuch  marihal ;  and  that  the  defendant,  as  fuch 

* %inu?of  "h  marQia^  did  thereupon  then  and  afterwards  keep  and  detain 

faid  commit.  tie /aid  H.  C.  in  his  cuftody  in  execution  at  the  fuit  of  the 

went,  Sec  and  '  ^      '  . 

the  replication     plaintiff  for  the  faid  damages,  under  and  by  virtue  of  the 

traverfed that        m  m.  .  .  _-_  m  ■  •  ■    j.  .  ■     «. 

after  tbepri.  faid  commitment,  to  wit,  at  Jr.  &c;  which  laid  efcape 
^defendant  °^  ^e  faid  H.  C.  in  this  plea  mentioned  is  the  fame  efcape 
MkHpanJdttain  vhcfCOf  fa  phintiff  has  above  complained.     And  that 

rim  in  cuftody  *  * 

in  execution, 

ice.  in  muumtt  and  form  as  dated  in  the  plea  ;  a  detention  drum  f  the  tewmeneemett  tf  the 

sTt'iorty  or  until  a  legal  difcharjc  from  fuch  detention,  is  virtually  implied  in  the  plea  and 

included  in  the  traverfc ;  and  therefore  the  plea  is  negatived  -by  (hewing  in  evidence  that 

aiur  thc  prifancrt  return  he  again  efcaped  and  died  oat  of  cudody. 

AC. 
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it.  C.  after  he  had  fo  returned,  and'  after  the  exhibiting        1809*    ' 
of  the  plaintiff's  bill,  to  wit,  on  the  10th  of  September  in        " 

CrAmbvis 

the  fame  year,  died :  and  this  the  defendant  is  ready  to  agmnfi 
verify*  Replication  to  the  ad  plea,  That  the  defendant, 
as  fuch  marflial,  did  not,  after  the  return  of  H.  C.  into 
his  cuftody,  as  in  that  plea  is  dated,  keep  and  detain  him 
in  his  cuftody  in  execution  at  the  fuit  of  the  plaintiff,  in 
manner  and  form  as  the  defendant  hath  in  his  pica  alleged* 
On  which  there  was  iflue. 

It  appeared  in  evidence,  at  the  trial  before  Lord  Ellen* 
borough  at  the  fittings  in  Middle fex>  that  the  prifoner,  who 
had  the  benefit  of  the  rules,  did  efcape  and  return,  a* 
ftated  in  the  plea ;  and  that  after  that  return  he  was  in  the 
defendant's  cuftody  in  elecution  at  the  plaintiff's  fuit: 
but  that  he  again  efcaped  and  died  out  of  cuftody; 
though  the  body  was  afterwards  brought  within  the  rules 
again.  Whereupon  it  was  objc&ed  that,  upon  the  iflue 
joined  between  thefe  parties,  the  plaintiff  was  not  entitled 
to  recover,  inafmuch  as  all  the  fads  ftated  in  the  plea 
and  affirmed  by  the  defendant,  in  the  iflue  joined,  were 
proved.  That  the  firft  efcape  was  effectually  anfwered : 
and  that  if  the  plaintiff  meant  to  rely  upon  a  fecond 
efcape,  he  (hould  have  new-afligned  it.  The  objection 
however  was  overruled  at  the  trial,  and  the  plaintiff  re* 
covered  a  verdi&  for  the  amount  of  the  debt ;  the  point 
being  referved  for  further  confideration  upon  a  motion 
for  a  new  trial.  The  cafe  was  accordingly  moved  j  and 
the  rule  for  fetting  afide  the  verdi&  and  granting  a  nevr 
trial  was  fupported  on  a  former  day  in  the  laft  term  by 
¥be  Attorney-General^  Toppings  and  Marryat  \  and  was 
oppofed  by  Scarlett  and  Owen.  The  grounds  of  the  ar- 
gument and  the  principal  authorities  were  afterwards 

D  d  4  "    full/  , 
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1809.        fully  dated  by  the  Court  in  delivering  their  judgment. 
And  after  confideration, 


Chamiiii 

mg&infi 
Jom&i. 


Lord  Ellenborough  C.  J.  now  delivered  the  opinion 
of  the  Court,  (after  dating  the  pleadings,  and  the  fads  of 
the  cafe  a$  before  mentioned;)  his  Lord  (hip  proceeded* 
*-»Upon  this  evidence  the  point  was  taken  at  the  trial, 
which  has  been  infilled  upon  before  the  Court,  that  ac- 
cording  to  the  iffue  joined  between  the  parties,  this  evi- 
dence did  not  entitle  the  plaintiff  to  a  verdift :  "that  the 
firft  efcape  was  effc&aally  cured  by  the prifoner's  return; 
and  that  to  have  recovered  in  refped  of  the  fecond  efcape, 
there  ought  to  have  been  a  new  affignment.  The  iflue 
joined  was,  whether  the  defendant  kept  and  detained  the 
prifoner  after  his  return-  in  manner  and  form  as  the  plea 
alleged  :  and  the  allegation  in  the  plea  is,  that  upon  the 
priforier's  return,  the  defendant  did  then  and  afterwards 
keep  and  detain  him.  The  plea  therefore  is  altogether 
indefinite  as  to  the  period  of  detention  ;  and  the  proof  of 
any  detention,  even  for  a  Cngle  moment,  after  the  return, 
would  fatUfy  the  literal  terms  of  it.  It  mult  be  under- 
flood  however  that  the  defendant  meant,  that  there  had 
been  fuch  a  detection  as  would  make  the  return  an  an- 
fwer  to  the  a&ion ;  i.  e.  that  he  hzdfo  kept  and  detained 
the  prifoner  as  to  be  no  longer  liable  for  the  firft  efcape. 
And  this  brings  us  to  the  queftion,  Whether  upon  a  plea 
of  fubfequent  return,  it  be  neceffary  to  (late  any  and 
what  detention  ?  If  it  be  not  neceffary  to  ftate  any  de- 
tention,  or  if  it  be  fufficient  to  (late  fome  detention, 
without  bringing  it  down  to  the  period  when  the  a£tion 
was  t  ommenced,  there  ought  to  have  been  a  new  affign- 
ment :  but  if  it  be  effentiai  to  ftate  a  detention,  and  to 

fhew 
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(hew  that  it  cither  continued  when  the  aft  ion  was  com-  1809. 
menced,  or  that  fomething  had  intervened  to  put  a  legal  ^  "' 
termination  to  it ;  a  detention  to  the  time  of  the  a£tion  eg™"? 
mud  be  confidered  as  the  detention  properly  in  ifitie  upon 
thefe  pleadings :  and  as  the  evidence  negatived  fuch  a 
detention,  the  verdi&  for.  the  plaintiff  is  right.  In  Grif* 
fiths  r.  Eyles,  1  Bef.  &  Pull,  413.  the  plea  of  fubfequent 
return  alleged  a  detention  to  the  commencement  of  the 
a&ion  :  and  Eyre  C.  J.  feems  to  have  thought  that  it 
would  hafe  been  a  good  replication  in  fuch  cafe  to  have 
ftated,  that  the  defendant  had  not  kept  the  prifoner  in 
cuftody  from  the  time  of  the  return :  and  that,  upon 
fuch  a  replication,  proof  of  an  efcape  after  the  firft  re- 
turn would  have  been  admifiible,  and  would  have  end* ' 
tied  the  plaintiff  to  a  verdid.  This  (hews  that  in  hit 
opinion  it  was  neceflary  to  allege  a  detention  in  the  plea* 
and  to  flidw  that  it  continued  to  the  time  of  the  a£Hon : 
and  this  opinion  will  appear  corroborated  by  feveral  au* 
thorities.  The  pleas  of  recaption  or  return  (which  fop 
this  purpofe  are  the  fame  in  point  of  efFeft)  always  ftate 
a  detention  at  the  time  of  the  a&ion*  or  (hew  that  it  ha* 
been  terminated  by  legal  means.  In  Whiting  v.  Reyne/I, 
Cro.  Jac>  657.,  the  plea  was,  that  the  defendant  had  re-* 
taken  the  prifoner,  and  yet  bath  him.  In  The  <%ueen  y. 
Briggs9  LitU  Ent.  15  !•,  the  plea  (which  wa3  figned  by 
Sir  Edward  Nortbey)  was,  that  the  defendant  had  re- 
taken the  prifoner,  and  that  he  yet  detains  him.  In  Clench 
v.  Mullens  %  M.  1 6  Geo.  2.  2  Ricbardfon's  B.  R.  Prac- 
tice, 90.  there  is  a  fimilar  plea  figned  by  Mr.  Serjt.  Dra- 
per 1  and  in  Chambers  v.  Gambier,  and  Gray  v.  Qambtert 
H.  8  G.  2.  fimilar  pleas  were  figned  by  Mr.  Serjt.  Haw- 
kins. Reference  may  alfo  be  made  to  2  Thompf.  Entr; 
J  43*  I J  l.     Read's  Declarations,   204.     5   WentwortWs 

Pleadings, 
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1809*         Pleadings  *  228.  241.  and  to  Bonafous  v.  Walter,  %  TeHH 
Rep.  127.     In  JPi/Kx  v.  GamKer,  PraB.  Reg.  199.  the 
defendant  pleaded  a  return,  and  a  detention  till  the  pri- 
foner  was  difebarged  by  the  Court  of  Common  Pleas,  by 
virtue  of  the  a&  for  relief  of  debtors  with  refpeft  to  the 
imprifonment  of  their  perfons.   To  this  plea  there  was  a 
demurrer ;  and  the  ground  of  obje&ion  was,  that  the  plea 
ought  to  have  (hewn  that  all  the  proper  previous  fteps 
had  been  taken  to  make  the  difcharge  legal.    The  Court 
overruled  the  demurrer  5   becaufe  the  defendant  was 
bound  to  obey  the  order  of  the  Common  Pleas,  and 
could  not  queftion  its  validity.    This  cafe,  however, 
(hews  that  it  was  underftood  both  at  the  bar  *nd  by 
"  the  Bench,  that  it  was  eflential  in  the  plea  to  fhew  a 
detention  %  and  to  account  for  its  not  continuing  down 
fo  the  time  of  the  a&ion.    If  a  momentary  detention 
would  have  done,  and  the  plea  would  equalfy  have  been 
a  bar  whether  that  detention  were  legally  terminated  or 
sot,  the  counfel  could  never  have  taken  the  obje&ion, 
that  the  difcharge  was  not  properly  pleaded ;  nor  cam  it 
be  expe&ed  that  the  Court  would  have  decided  upon  it* 
But  a  more  unequivocal  cafe  is  Meriton  v.  Briggs,  1  LJ. 
Raym.  39. :  the  defendant  there  pleaded  a  recaption,  with- 
out dating  that  he  (till  detained  the  prifoner :  the  plain* 
.tiff  travcrfed  the  recaption  (  but  added  in  the  traverfe, 
quod  adhuc  detinet  j  fo  as  to  make  the  then  detention  par* 
oel  of  the  iflue :  the  defendant  demurred,  and  (hewed  for 
raufe,  that  the  plaintiff  had  included  in  his  traverfe  mat- 
ter not  alleged  in  the  plea,  viz.  quod  adhuc  detinet :  and 
he  infilled  that  if  the  defendant  had  fullered  the  prifoner 
to  cfcape  a  month  after  the  recaption,  yet  the  plaintiff 
i^iould  be  barred  by  the  recaption  for  the  old  cfcape,  and 
fbould  have  a  new  aCtion  for  the  new  one :  but  this 
^  wat 
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was  denied  by  Hdt  C.  J. ;  and  judgment  for  the  plain- 
tiff. Now  upon  what  principle  could  this  judgment 
proceed  but  this,  that  the  recaption  was  no  prote&ion  to 
the  flieriff,  nor  any  anfwer  to  the  a&ion,  unlefs  there 
was  a  fubfequent  detention  to  the  time  of  the  ad  ion  or 
a  legal  difcharge  from  that  detention :  that  fuch  a  deten- 
tion therefore  was  to  be  confidered  as  being  virtually 
implied  in  the  plea,  and  that  the  plaintiff  might  there- 
fore include  it  in  his  traverfe.  •  As  the  precedents,  there- 
fore, invaiiably  (hew  a  detention  down  to  the  com- 
mencement of  the  a£tion,  or  a  legal  difcharge  from  it  5 
as  the  cafes  of  Griffiths  v.  Eylts,  Willis  v.  GamtUr,  and 
Meriton  v.  JBriggs,'  import  that  this  ought  to  be  (hewn  ; 
we  are  of  opinion  that  the  plea  in  this  cafe  ought  to  be 
conCdered  as  implying,  that  there  had  been  from  the 
time  of  the  prifoner's  return  a  valid  and  operative  deten- 
tion ;  and  as  fuch  a  detention  was  negatived  by  the  evi- 
dence; the  verdid  was  properly  found  for  the  plaintiff, 
and  this  rule  ought  to  be  difcharged. 

Rule  difcharged. 
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Binns  again/I  Morgan. 


June  rojfi* 


T^HIS  was  a  rule  for  fetting  afide  interlocutory  judg.  After decfara- 

a   r  i_r  ^  j«  r^     •  1     «^        tion  filed condi* 

ment  and  fubfequent  proceedings  for  irregularity,  tionaiiyina 
The  defendant  was  held  to  bail  on  procefs  returnable  on  S'^SS  Wi"* 
the  1  ft  return  of  Eajler  term,  19th  of  April.    On  the  20th  jJ^J  * f££ 
of  April  a  declaration  was  filed  conditionally  until  fpecial  ed»  and  nocice 

T  *  r  thereof  fered, 

the  defendant 
has  only  four  days  for  pleading  In  abatement :  and  if  he  put  in  fpecial  bail  on  the  4th  day, 
which  are  txceptedtQ  on  the  4th,  and  not  juftified  till  the  9th,  he  it  too  late  then  to  plead  in 
abatement  *  and  the  plaintiff  having  demanded  apka,  and  none  other  being  pleaded,  it  tlw 
tided  to  figo  judgment  as  for  want  of  a  plea, 

I  bail 


Btv  ms 

Mot  G  AH. 
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1809*  bail  ihould  be  put  in  and  perfe£ted,  and  notice  of  fucK 
%  declaration  ferved,  in  the  name  of  John  Morgan ;  to 
which  the  defendant  was  to  plead  in  four  days :  and  a 
rule  to  plead  was  given  the  next  day.  On  the  24th  fpe- 
cial  bail  was  put  in  for  the  defendant  by  the  name  of 
Ifaac  Morgan,  fued  by  the  name  of  John  Morgan,  and 
notice  thereof  was  ferved  at  9  o'clock  that  night.  Ex* 
ception  to  the  bail  was  entered,  and  notice  fenred,  on  the 
25th*  On  the  27th  the  defendant  gave  notice  of  add- 
ing and  juftifying  bail  for  the  29th  ;  on  which  day  the 
bail  juftified.  The  plaintiff  demanded  a  plea  on  the  ift 
of  May ;  and  on  the  2d  of  May  the  defendant  took  the 
declaration,  which  had  been  filed  conditionally  as  above, 
out  of  the  office,  and  filed  a  plea  of  mifnomer,  in  abate- 

■ 

ment,  that  his  Chriftiari'name  was  Ifaac,  and  not  John. 
And  the  queftion  was,  Whether  he  were  out  of  time  to 
plead  in  abatement  ?  If  he  were,  the  interlocutory  judg- 
ment, which  was  figaed  on  the  16th  of  May,  for  want 
of  a  plea  was  irregular :  otherwife,  not. 

Park  (hewed  caufe  againft  the  rule,  and  infilled  that 
there  was  no  diftin&ion  between  the  time  for  pleading 
in  abatement  to  a  declaration  filed  conditionally  or  abso- 
lutely ;  the  defendant  was  equally  bound  to  plead  in  four 
days.  If  he  lofe  his  opportunity,  by  not  putting  in  and 
perfecting  his  bail  in  time,  it  is  his  own  fault. 

LatDesy  contri,  faid  that  a  defendant  cannot  pldad  ia 
abatement  till  he  has  put  in  and  perfe&ed  his  bail  \  except, 
»s  was  held  in  Dimfdall  r.  Neil/on  (a),  in  a  country  caufe, 

from 

(«)  *  E*ft>  4°&    There  the  Court  held,  in  the  cafe  of  a  country 
taufe,  that  if  the  defendant  put  in  (fecial  bail  in  time,  he  might  plead 

ia 


in  abatement,  though  the  bailwere  not  perfefted  till  after  the  4  days,  if 
they  were  ultimately  perfected  within  the  time  allowed  by  the  pra&ice 
pf  the  Court.  And  the  fame  point  was  ruled,  on  the  autlwity  of 
fhat  cafe,  in  Holland  v.  Siaden,  M.  47  G.  3.  B.  R.9  which  was  a  tow* 

faufe. 
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from  the  neceflity  of  the  cafe :  but  this  was  a  town  caufe. 

The  time  for  putting  in  bail  did  not  expire  till  the  24th ; 

and  that  falling  on  a  Sunday,  the  defendant  had  till  the        *'^J 

25th.     Then  came  the  exception,  which  poftponed  the      Moecaw* 

perfecting  bail ;  but  the  fame  bail  were  perfected  on  the. 

29th  of  April  \  and  within  4  days  after  that,  namely,  on 

the  2d  of  May,  (there  being  no  demand  of  plea  till  the 

lit)  the  plea  in  abatement  was  filed:   which  he  con* 

tended  to  be  in  time :  otherwife  a  defendant  in  this  Gtu- 

ation  will  be  oufted  of  his  plea  in  abatement* 

Baylet  J.  The  defendant  might  have  put  in  bail 
within  the  four  days,  and  given  notice  of  juftifying  them, 
and  then  pleaded  in  abatement :  and  if  the  bail  were 
afterwards  perfected,  the  plea  wo.uld  have  flood  good. 

Per  Curiam.  The  plea  in  abatement  was  out  of  time, 
and  therefore  the  judgment  was  regularly  figned. 

Rule  difcharged. 
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*V%>  Pill  avctinft  Taylor, 

June  2otb-  ° 

One  who  at  the  HPHIS  was  an  a&ion  of  afiumpfit  for  money  had  and  re* 

taken  by  a  cut-  ccived  to  the  plaintiff's  afe  by  the  defendant,  and  on  the 

ter  bore  the    ~  common  money  counts.   The  defendant  pleaded  a  tender, 

commiffion  of  bcfore  fa^  brought>   ag   to   ^^  6^  ^  .  which  he 


?,  but  was 

mRi^CGTTmar'fr  p**d  *nto  court;  and  the  general  iffue,  as  to  the  refidue  of 
an  order  from      the  demand.    The  plaintiff,  by  hia  replication,  admitted 

tbecommif- 

Aoners,  com-  the  tender,  and  accepted  the  fame  tendered  hi  fatisfac- 
inter  to  the  tion  of  fo  much  of  his  demand  ;  aod  then  proceeded  to 
^oruo°whkh      rccoter  the  further  extent  of  fuch  demand;  on  which 

ftsKfe  lffuc  was  Joincd#  And  at  thc  triaI  a  fpcciaI  verdia  waS 

Km  communi.    found,  Rating  in  fubftancc :  That  J.  M.  Allan,  on  the 

cated  by  letter  *  °  J 

to  fuch  mate,  the  26th  of  March  1803,  was  the  commander  of  the 
the  i9mmander*%  Hinde  cutter,  in  the  fervice  of  the  commiflioners  of  the 
tnze  under  the  cuftoms,  by  virtue  of  a  commiffion  from  them,  dated 

dt&M^  aoth  of  03obir  l*ol>  (which  was  fct  0ttt')  That  on  thc 
Number  \%oi,  26th  of  Marc h  1803  the  commiflioners,  by  their  order 

referring  to  his  #  •*  * 

former  warrant  of  that  date,  direfled  to  the  comptroller  and  collcflor  of 

July  1803,     '  the  cuftoms  at  Falmouth,  after  noticing  certain  charges 

generaiiyof  the  which  had  been  preferred  againft  Mr.  Allan,  commander 

tWen  To  the  °*  tte  **inde  cuttCT> of  inadivity  and  inattention  to  the 

4*»«tf»^-r,offi.  fcrvjcc  in  which  he  was  employed;  of  which  charges, 

cerj,  ano  crew, 

asamoardjor  after  reading  the  evidence  againft  him  and  hisanfwer 
aad  this,  though  thereto,  he  appeared  to  them  to  be  guilty,  "  and  con* 
Biander/whofe"  fequently  an  unfit  perfon  to  be  any  longer  employed 

SffirT'be^    *n  thC  fcrViCC  °f  that  rCVCDttCi"  lhcy  ttated  that  **J  *** 

withdrawn  and  • 

cancelled  by 

order  of  the  commiflioners,  «n  fome  fuppofed  mifcondu&,  was  afterwards  reftared,  and 

a  uw  commiffion  granted  to  him,  beating  the  fame  date  as  ItU  former  commiffion,  which 

was  befoie  the  priae  taken.     And  fuJi  a  cling  commander  was  held  to  be  entitled  to  the 

full  (hare  of  commander,  without  deducting  the  ftiare  oi  a  defuted  manner,  who  at  thc  time 

©i  fuch  capiuie  made  was  on  board  a3ing  as  mat*  by  like  authority. 

"  dj/miji* 
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f  difmijfed  him  therefrom  "  and  direfted  the  comptroller        1809. 
and  colle&or  M  to  call  in  his  lommijfon  and  infiruBions^  and  ■. 

tranfmit  the  fame  to  the  board  cancelled.**     And  they  alfo         SRpbf 
enjoined  thofe  officers  to  take  care  that  the  cutter  ihould 
be  kept  at  fea  "  under  the  command  of  the  mate,  to  the  end 
that  the  fervice  might  not  fuffer,  until  another  commander, 
Jhould  he  appointed*"  and  they  were  '«  to  pay  the  fold  mate 
the  ufual  allowance  for  victualling  during  the  time  he 
Jhould  atl  as  commander"    That  in  confequence  of  fuqb 
order  the  fajd  comptroller  and  colle&or  called  in  Allan  z 
commiflion  as  fuch  pommander ;  and  it  was  delivered  up 
and  cancelled  on  the  29th  of  March  1803,  and  tranfmttted 
to  the  commiflioners  in  London ;  and  on  the  next  day 
Allan  left  the  cutter  and  went  on  fliqre,  and  did  not  re* 
turn  again  on  board  until  a  new  commiflion  was  granted 
to  him  as  after  mentioned.    That  before  and  at  the  time 
of  Allan'*  difmiffion  and  of  the  cancelling  of  hiscommif- 
fion,  Pill*  the  plaintiff,  was  a  deputed  mariner  of  and  be- 
longing to  the  Hinde  cutter,  but  abling  as  mate,  and  fenc- 
ing on  board  in  that  capacity ;  and  on  the  faid  29th  of 
March  1803  he  received  from  the  comptroller  and  col-' 
leftor  of  the  cuftorns  at  Falmouth  an  order,  ftating  that 
the  commiflioners  having  difmijfed  Mr.  Allan  from  the  com* 
mand  of  the  Hinde  cutter,  they  (the  comptroller  and  col- 
le&orj  thereby  "  dire&ed  and  enjoined  him  (Pill)  to 
take  care  that  the  cutter  be  kept  at  fea  under  hiscomman&\ 
to  the  end  that  the  fervice  might  not  fuffer,  until  another 
commander  (hould   be    appointed :"   and  that  they  had 
"  the  board's  diteftions  to  pay  him  the  ufual  allow* 
ance  for  victualling  during  the  time  he  might  at!  as-com- 
mander?    That  on  the  2d  of  April  1 803  fou*  of  the  com- 
roiflioners  of  cuftorns  executed  a  commiffion  appointing  Pill 
'  to  be  mate  of  the  faid  cutter.  And  on  the  5th  of  the  fame 

month, 
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3  Sop.         month,  they  iflued  their  order  to  the  comptroller  and  coU 

.  Je&or  at  Falmouth,  dating  that,  on  referring  to  their  re- 

Pin. 
mgatnft       %  port  of  the  17th  ultimo,  it  did  not  appear  «c  that  Captain 

Allan  was  prefent  at  the  charge"  again  ft  him  as  required 

by  their  orders;  to  report  to  them  forthwith  as  to  that 

fad;  "  and  to  charge  him  <fc  #0w;.and  in  the  mean  time 

iofufpend  all  proceedings  as  to  his  difmiffa!"    That  Captain 

Allan  was  not  prefent  at  the  hearing  of  the  charges  again  ft 

fcjjQQ,  though  he  had  previous  notice  of  the  fame.     And 

the  commiflioners  of  the'eudoms,  having  inveftigated  the 

matter  again  on  the  16th  of  June  1803,  transmitted  their 

order  thereon  in  a  letter  of  that  date  to  the  fame  officers 

'at  Falmtutby  wherein  they  ftate  that  having  confidered 

the  former  charges  and  the  renewed  charge  againft  Mr. 

Allan  >  «  the  prefent  commander  of  the  Hinde  cutter/'  and 

read  hU  anfwers  thereto,  and  the  evidence  of  the  perfons 

examined,  &c,  they  deem  his  anfwer  to  the  firft  charge 

fatisfa&ory  ;  and  that  he  is  guilty  of  the  fecond  charge; 

but  that  under  all  the  circurr fiances  of  the  cafe;  and  con* 

Cdering  that  the  revenue  had  not  been  injured  by  the 

mode  adopted  by  Captain  Allan ,  though  highly  irregular 

and  improper,  for  reimburfing  himfelf  the  4ofs  fuftained 

in  victualling  his  crew,  for  which  it  appeared  that  he 

had  the  example  of  his  predeccfibrs,  &c. ;  and  that  he 

had  (hewn  himfelf  a  meritorious  officer  for  15  years; 

they  therefore  direft  the  Falmouth  officers  to  enjoin  him 

to  be  particularly  circumfpe&  in  his  conduct  in  future : 

<*  and  we  therefore  hereby  refclnd  our  order  of  the  ibth  <f 

March  laflfor  his  difmijfion,  and  direft  you  to  deliver  to 

him  his  com  million  and  inftru&ions  in  order  that  he  may 

return  to  his  duty."    That  the  commiffioners  having 

before  received  the  cancelled  commiffion,  made  out  a 

new  commjff/cn  for  Captain  Allan  of  the  fame  date  as  his 

forme? 
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former  commiflion,  and  tranfmitted  the  fame  to  the  FaU        1809* 
mouth  officers  in  a  letter  on  the  23d  of  June  1803*  with 
dire&ions  to  deliver  the  fame  to  Captain  Allan.    That         ogahfi 
in  confequence  of  the  before-mentioned  order  of  the  29th 
of  March  1803  the  plaintiff  Pill  immediately  took  upon 
himfelf  the  command  of  the  Hindi  cutter,  and  continued 
in  the  exercife  of  fuch  command  from  that  time  until  the 
29th  of  June  following,  when  the  new  commiflion  was 
delivered  to  Allan  as  commander  of  the  cutter,  who  there* 
upon  refumed  the  command  of  her.    That  between  the 
29th  of  March  1803  and  the  granting  of  fuch  new  com- 
miflion to  Allan,  and  whilft  Pill  had  the  command  of  the 
cutter  and  was  on  board  of  the  fame,  namely,  in  May 
1 803 f  the  cutter  captured  certain  veffels  from  the  enemy. 
That  on  the  1 8th  of  March  1803  the  commander  in  chief 
of  the  King's  (hips  at  Plymouth  fent  ah  order  to  Allan  a$ 
commander  of  the  cutter  to  receive  on  board  her  a  lieu* 
tenant,  4  petty  officers,  and  6  feamen,  with  a  month'* 
proviGons,  and  proceed  therewith  to  the  weftern  ports  in 
the  neighbourhood,  for  the  purpofe  of  impreffing  men* 
That  on  the  26th  of  March  1803,  before  making  the 
captures,  Lieutenant  Senhoufe  with  the  petty  officers  and 
feamen  were  fent  on  board  the  cutter,  with  dire&ions  to 
make  reprifals  on  the  French,  und  to  detain  Dutch  vefiels, 
asjlated  in  his  majefty's  warrant  after  mentioned,  and  con- 
tinued on  board  on  fuch  fervice  till  after  making  the 
captures.    But  Allan  was  not  on  board  the  cutter  at  the 
time  of  making  the  captures,  nor  at  any  time  after  he  left 
the  cutter,  until  he  refumed  the  command  as  aforefaid  \ 
nor  did  any  perfon  a&  as  commander  on  board  at  the 
time  of  making  the  captures  except  Pi//,  who  from  the 
time  of  his  receipt  of  the  order  of  the  29th  of  March 
1803,  until  Allan  was  fo  re  ft  ore  d  to  and  refumed  the 
Vol*  XI.  E  e  command. 
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1809.        command,  bad  the  command  of  and  a&ed  as  commanded 
„  of  the  (aid  cutter  and  the  officers  and  crew  thereof,  and 

Pill  f 

n**P         from  time  to  time  vidualled  the  fame ;  and  he  was  after- 

wards  paid  the  ufuai  pay  as  mate,  and  the  ufual  allowance 

in  refpecl  of  viBualling^  as  commander.  That  the  defendant 

JTaytor,  as  prize  agent  to  the  cutters  employed  in  the 

cuftom-houfe  fervice,  on  the  9th  of  November  1804  prt- 

fented  a  memorial  to  the  treafury,  in  which  he  described 

Aifan  as  commander  of  the  Hinde  cutter ;  and  ftated  die 

fa&  of  the  captures  on  the  28th  of  May  1&03,  under  the 

order  ftated;  the  condemnation  in  the  Courtof  Admiralty* 

t         and  the  application  for  the  prize  money  amounting  to 

361/.  to  be  paid  to  the  memorialrft  for  the  ufe  of  the 

officers  and  crew  of  the  faid  cutter,  though  the  had  not  3 

letter  of  marque  at  the  time.    That  this  was  followed  by 

other  memorials  to  the  tike  purport  from  the  prize  agent, 

and  by  others  from  the  admiral  on  the  ftation,  and  on 

behalf  of  Lieutenant  Senhoufe  y  and  on  the  26th  of  No- 

vernier  1805  the  King  granted  his  warrant  for  the  diftri* 

bution  of  the  prizes,  in  which  it  is  ftated  that  whereas 

Lieutenant  Senhoufe  of  the  (hip  Conqueror  was  on  the 

26th  of  May  1803  appointed  by  the  port  admiral  at 

Plymouth  to  the  Hinde  revenue  cutter,  with  orders  to 

make  reprifals  on  the  French^  and  to  detain  Dutch  veflels, 

agreeable  to  the  inftru£Hons  he  fliould  receive  from -his 

Captain  (Z*ouis) ;  that  Captain  Louis  accordingly  gare 

Lieutenant  Senhoufe  further  orders,  &c.     That  the  faid 

revenue  cutter  Hinde,  under  the  command  of  Lieutenant 

Senhoufe,  during  the  time  (he  was  in  the  fervice  of  the 

Conqueror  as  aforefaid,  feized  and  detained  certain  French 

and  Dutch  veflels,  which  had  been  condemned  as  prize, 

and  the  proceeds  were  in  the  Admiralty  Court :  His 

.  Uajeftj  then  proceeded  to  dke&  i-8th  of  the  moiety  of 
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Ihe  proceeds  to  the  Port  Admiral ;  3-8ths  to  the  captain,        i8o<). 
officers,  and  crew  of  the  ^Conquet'or,  including  Lieutenant 

X    #  Mm  mm 

Senhoufe  and  the  officers  and  men  put  on  board  the  Hinde  aganfi 
revenue  cutter  from  the  Conqueror  \  "  and  the  remaining 
4-8ths/0/£;  commander -,  officers,  and  crew  of  the /aid  Hinde 
"revenue  cutter,  or  to  R*  Taylor,  general  prize  agent,  fot 
all  captures  made  by  cudom-houfe  cutters ;  to  be  diftri- 
buted  amongft  them  conformably  io  our  proclamation  fot 
the  dijlrihution  of  prizes,  and  according  to  the  fandionft 
end  penalties  of  the  exifting  (>rize  ad,  &c. ;  and  the  pro* 
portion  hereby  granted  to  the  commander,  officers,  andcrev) 
of  the  revenue  cutter  Hinde,  to  be  diftributed  amongft  tbeni 
tonformably  to  our  warrant  dated  4th  July  1805,  dirc£ting 
the  diftribution  of  the  proceeds  of  prizes  taken  by  cuftom- 
houfe  vcffels.**  That  by  the  King's  warrant  laftly  re- 
ferred to  the  prize  money  is  diftributed  into  3aj>arts,  of 
which  14  parts  are  given  to  the  commander,  7  to  the 
iriate,  3  to  deputed  mariner  or  marin&rs,  if  any,  exclufive 
Of  their  (hales  as  mariners,  and  8  to  other  mariners :  or 
if  there  be  no  deputed  mariners,  one  half  to  the  com- 
tnander,  1 -4th  to  the  mate,  and  1 -4th  to  the  mariners. 
And  it  is  therein  dated  to  have  been  recommended  to  hit 
tnajefty,  that  thefe  or  fome  portions  of  prizes  made  by 
tuftom  houfe  veiTeld  "  (hall  be  diftributtd  aftiongft  the 
tommanders,  officers*,  and  crew  of  the  velTel  making  fuch 
capture,  at  a  reward  for  that  Jervicc"  &c*  That  n<J 
inembrial  was  prefented  to  the  King  or  to  the  Treafury 
by  Pill,  except  as  aforefaid ;  nor  was  it  known  to  his  ma<* 
jefty  before  or  at  the  time  of  making  his  warrant  of  ordef 
of  the  26th  of  November  1865,  that  Allan  wad  not  on 
board  the/  Hinde  cutter  of  in  the  adual  coiftpxand  there* 
of  at  the  time  of  making  the  captures,  or  that  Pill  at  that 
time  had  the  command  or  a&ed  as  commander  of  the 
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faid  cotter.  The  fpecial  verdift  then  dated  that  on  the 
loth  of  December  1801  one  J.  John  received  a  cuftom- 
mgainfl  houfe  com  mi  (Eon  appointing  him  to  be  a  deputed  mariner 
on  board  the  Hinde,  by  virtue  of  which  he  was  afting  as 
deputed  mariner  when  Pill  was  appointed  to  the  com- 
mand of  the  cutter ;  but  on  fuch  appointment  of  Pill, 
and  during  the  time  that  Pill  afted  in  fuch  command,  he 
ceafed  to  aft  as  mate  of  the  cutter,  and  John  during  all 
that  time  afted  as  mate  in  the  place  of  Pill,  and  not  as 
deputed  mariner,  nor  did  any  perfon  aft  as  deputed  mari- 
ner during  that  time.  That  the  captured  veflels  were 
duly  condemned  as  prizes,  and  i-4th  of  the  proceeds  was 
paid  to  the  defendant  as  the  general  prize  agent  for 
cudom-houfe  captures,  amounting  to  9253/.  18/.  6d. 
That  PilFs  (hare,  if  entitled  to  (hare  as  commander,  with- 
out deduftion  of  a  deputed  mariner's  (hare,  was  4626L 
19*.  3<£,  or  if  fubjeft  to  fuch  deduftion  4048/.  12/.  6 d 
But  if  Pill  were  only  entitled  to  (hare  as  mate,  then 
£024/.  6s*  34/.  i  which  latter  fum  was  tendered  to  him 
by  the  defendant  before  the  a 3  ion  brought,  and  a  tender 
thereof  being  pleaded,  the  plaintiff  took  that  fum  out  of 
$ourt,  and  the  remainder  of  the  fum  claimed  continued 
in  the  defendant's  hands. 

This  cafe  was  argued  in  the  lad  term  by  Lowes  for  the 
plaintiff,  and  Ricbardfin  for  the  defendant.  The  argu- 
ment turned  principally  on  the  terms  of  the  King's  war- 
rants dated  in  the  fpecial  verdift ;  but  the  couufel  on 
both  fides  reafoned  alfo  by  analogy  to  the  decifions  which 
had  taken  place  on  the  prize  proclamations  in  refpeft  to 
claims  by  officers  in  the  royal  navy}  and  thefe  cafes 
were  referred  to ;  Jobnfon  v.  Margetfon,  1  H.  Bloc.  261, 
Taylor  v.  Ld*  H.  Pawlstt,  it*  264*  note.    Lumlej  v.  Sutton, 
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8  Term  Rep.  224.  and  Ld.  Vifc*  Nelfon  v.  Tucker,  \Eafc  l8bp* 

238.    The  cafe  was  directed  to  Hand  over  for  confidcra-  — 

tionj  and  in  this  term  again/I 


Lord  Ellenborough  C.  J.  delivered  the  opinion  of 
the  Court. 

The  queftion  upon  this  fpecial  verdiA  is,  Whether 
the  plaintiff,  Philip  Pill,  who  atled  as  commander  of  the 
Hinde  cutter,  in  the  fervice  of  the  cuftoms,  at  the  time 
when  the  feveral  captures  mentioned  in  the  fpecial  ver- 
di£k  were  made,  be  or  be  not,  upon  the  fa£ts  therein 
dated,  under  his  majefty's  warrant  of  the  26th  of  No- 
vember  1805,  referring  to  his  former  warrant  of  the  4th 
of  July  1805,  entitled  to  (hare  as  commander  of  that  cutter, 
or  as  mate  only  ?  if  in  the  latter  character,  he  has  been 
already  paid  all  that  he  is  entitled  to  receive  as  mate  by 
a  payment  into  court  upon  the  plea  of  tender.  If  he  be 
entitled  to  (hare  as  commander,  and  there  be  no  de- 
puted mariner's  (hare  payable  in  this  cafe,  he  muft  then 
recover  the  further  fum  of  2602/.  J  3/.,  in  addition  to 
what  has  been  already  paid  him  as  for  a  mate's  (hare. 
The  plaintiff's  right,  which  is  derived  folely  from  his 
majefty's  bounty,  reds  entirely  on  the  terms  of  the  king's 
warrant.  That  warrant  is  profeffedly  granted  on  si 
recommendation  of  the  Lords  of  the  Treafury,  "  that 
the  whole  or  fome  portion  of  the  proceeds  fhould  be 
diftribpted  amongft  the  commanders,  officers,  and  crew, 
of  the  veffel  making  a  capture,  as  a  reward  for  that  fer^ 
vice  .*"  and  the  warrant  afterwards  proceeds  to  make  the 
diftribution  recommended,  by  giving  to  the  commander 
14-32  parts  of  the  fum  to  be  distributed,  where  there 
was  a  deputed  mariner^  and  one  half  where  there  was  no 
deputed  mariner.    As  the  declared  obje&s  of  the  diftri- 

Ee  3  butiqa 


TAYltB. 


Tatloi. 


4at  CASES  in  TRINITY  TERM 

l8op*        button  are  f(  the  commander,  officers,  and  crew  of  the 
"T  veflel  making  the  capture/'  and  as  the  declared  induce* 

tgainft  ment  to  the  diftribution  is  "  a  reward  for  that  fervice^ 
It  is  clear  that  no  perfons  were  intended  to  (hare  but 
fuch  as  united  in  themfelves  one  of  the  defcribed  cha- 
racters and  fun£Uons  on  board  the  veflel,  and  alfoa  claim 
to  reward  by  a&ual  fervice  performed  in  fuch  charaQer  at 
the  time  of  making  the  capture :  which  intention  clearly 
excludes  the  claim  of  Allan  ;  inafmuch  as  he  performed 
lio  a&ual  feryicc  whatever  in  making  the  captures  in 
queftion,  and  of  courfe  could  have  no  claim  tp  reward 
on  that  account  |  and  alfo  as  clearly  includes  the  Qlaim 
of  Pill  to  a  certain  extent*  as  he  was  certainly  ferring  or* 
board,  under  fome  one  at  leaft  of  the  fpecified  deno- 
minations of  fervice,  at  the  time  of  making  the  captures  : 
but  in  refpe&  of  what  particular  cliara&er,  and  to  what 
amount  his  claim  (hould  be  admitted,  is  the  queftion  to 
be  determined.  The  warrant  fuppofes  that  there  rmay 
er  may  not  be  a  deputed  mariner  or  mariners  on  board 
at  the  time  of  making  any  particular  capture,  and  pro* 

■ 

vides  for  that  contingency  by  varying  the  diftribution 
between  the  other  perfons  entitled  to  (hare  accordingly  : 
but  it  affumes  in  general,  for  the  purpofe  of  diftribution, 
that  there  always  will  be  a  commander,  and  a  mate, 
^nd  the  qucftion  then  will  be,  Whether  a  perfon  filling 
at  the  time  of  the  capture  made  either  of  thofe  functions, 
under  a  temporary  appointment  thereto,  made  by  the 
comptroller  and  colle&or  of  the  cuftoms  at  the  port  to 
which  his  cutter  belongs,  under  an  authority  for  thai 
purpofe  from  the  Board,  will  fitisfy  the  terms  of  the 
king's  warrant ;  or  whether  it  be  neceffary  that  he  (hould 
have  been  appointed  to  that  fituation  by  an  adual  com* 
miffion  from  the  commiflloners  of  the  cuftoms,  under 

their 
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their  hands  and  feal,  in  the  ufual  form,  determinable  of  <  1809* 
courfe  at  the  pleafure  of  the  commiCConers.  The  plains  " 
tiff  was,  in  point  of  commiflion,  only  mate  at  the  time  _*i*n}t 
of  the  capture  made  \  his  comnyflion  as  mate  bearing  date 
the  2d  of  April  1 8031  and  the  captures  in  que  (lion  hav- 
ing been  made  in  the  May  following.  The  com  mi  ffi  oners 
of  the  cuftoms  having,  for  the  reafons  by  them  a&gned 
in  their  letter  of  the  26th  of  March  1803,  addrefied  to 
the  comptroller  and  colle&or  of  the  port  of  Falmouth,  to 
which  the  Hinde  cutter  belonged,  thought  fit  to  difmifs 
Mr.  Allan  from  the  command  of  that  cutter ;  proceed  to 
enjoin  the  comptroller  and  colle&or  "  to  take  care  that 
"  the  cutter  be  kept  at  fea,  and  in  con  Rant  motion, 
u  under  the  command  of  the  mate,  to  the  end  the  fervice 
"  might  not  fuffer,  until  another  commander  (hould  be  ' 
"  appointed :"  and  they  were  "  to  pay  the  faid  mate  the 
ufual  allowance  for  vi&ualling  during  the  time  he  (hould 
aQ  as  commander?  &c  In  obedience  to  which  letter, 
the  comptroller  and  collector,  on  the  29th  of  March 
1803,  proceed  to  execute  the  commands  of  the  Board, 
by  communicating  to  the  plaintiff  the  fa&  of  Allan's 
difmiflion  from  the  command  of  the  Hinde  cutter,  and 
his  own  appointment,  in  thefe  words:  "  We  hereby  di- 
"  re&  and  enjoin  you  to  take  care  that  the  faid  cutter 
"  be  kept  at  fea  and  in  conftant  motion,  under  your  com* 
*'  mandt  to  the  end  that  the  fervice  may  not  fuffer,  until 
"  another  commander  fliall  be  appointed.  And  we  have 
"  the  Board's  directions  to  pay  you  the  ufual  allowance 
'<  for  victualling  during  the  time  you  may  aft  as  commander 1 
¥  but  you  are  to  take  efpecial  care,  the  failure  of  which 
'<  yon  will  have  to  anfwer  at  your  peril,  to  render  a,  juft 
♦*  and  true  account  of  the  number  of  mariners  really 
«  and  truly  victualled ;  and  alfo  a  lift  containing  the 
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1809.        "  names  of  thofc  not  vi&ualled 5  diftingoMhing  the  par- 

■  u  ticular  times  in  each  refpedtive  cafe :  fo  that  the  crown 
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mg€a4t  "  may  not  be  defrauded."  It  will  be  obferved  that  the 
duties  caft  upon  him  by  this  written  order  of  the  comp- 
troller and  collector,  made  under  the  ezprefs  authority 
of  the  Board  for  that  purpofe,  and  which  is  in  effcfl  a 
commiflicn  from  the  Board,  are  thofe  which  were  before 
required  to  be  difcharged  by  the  preceding  commander 
of  the  cutter,  under  the  feveral  articles  of  his  induc- 
tions referred  to  in  the  fpecial  verdid,  and  form  no  part 
of  his  prefcribed  duty  under  his  commiffion  as  mate. 
The  plaintiff  is  appointed  exprefsly  to  the  end,  that  the 
fervice  may  not  fuffer,  (which  imports  an  expectation  at 
leaft  that  the  fervice  might  by  this  means  be  prevented 
from  fuffering)  until  another  commander  (hould  be  ap- 
pointed :  and  he  is  appointed  under  exprefs  notice  of  the 
refponfibility  of  his  fituation,  and  a  denunciation  of  the 
peril  to  which  he  would  be  liable,  if  he  (hould  fail  in  ren- 
dering a  juft  and  true  account  of  the  number  of  mariners 
really  and  truly  vi&ualled;  and  which  was  the  very 
offence  for  which  his  predeceflbr  in  the  command  was 
difmifled.  He  is  allowed  the  ufual  allowance  for  victual- 
ling during  the  time  he  (hould  acl  as  commander.  The 
orders  of  the  Board  to  tlje  comptroller  and  collector,  and 
of  the  collector  to  the  plaintiff,  are  filent  on  the  fubjcA 
of  the  precife  pay  he  was  to  receive ;  but  as  he  was  after- 
wards only  in  fa&  paid  the  pay  of  mate,  he  was  (it  may 
be  fuppofed)  meant  from  the  fir  ft  to  receive  no  higher 
rate  of  pay.  Under  thefe  orders  he  was  clearly  acling 
commander  for  all  purpofes  in  the  interim,  until  another 
commander  (hould  be  appointed  in  the  room  of  Allan, 
who  had  been  difmifled.  He  bore,  therefore,  pro  tem- 
pore that  defcription  and  quality  of  office,  with  all  the 
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duties,  riiks,  and  refponfibility  annexed  to  it,  to  which  1809* 
his  majefty's  warrant,  according  to  its  obvious  and  literal.  — — 
import,  attaches  the  eventual  advantages  of  a  com-  _ag*< 
mander's  (hare  in  the  moiety  of  prize  profits  diftributable 
under  fuch  warrant.  If  he  were  commander  for  all  pur* 
pofes  of  truft,  refponfibility,  and  danger;  and  during 
the  period  of  his  command  had  the  good  fortune  to  affift, 
in  fuch  his  chara&er  of  commander,  in  making  thofe 
captures}  a  portion  of  which  his  majefty  has  fpecificaily 
afiigned  to  the  commander t  eo  nomine  as  fuch,  "  as  a  re* 
ward  for  that  f/rvice  s"  how  can  we  fay  that  a  perfon, 
thus  circumftanced,  was  not'  the  intended  obje&  of  his 
majefty's  bounty,  under  the  defcription  of  commander  t 
The  only  argument  againft  it  is  that  the  king  meant  by 
the  term  commander  an  officer  bearing  a  regular  perma* 
nent  commiffion,  under  the  hands  and  feal  of  the  com* 
miffioners  of  cuftoms,  for  that  office :  and  as  it  is  clear 
that  the  plaintiff  bore  no  fuch  commiffion,  the  confe~ 
quence  of  this  argument  would  be,  that  the  fum  claimed 
would  not  belong  to  the  plaintiff;  and  as  it  could  not 
belong  to  AUan>  would  remain  the  unappropriated  pecu- 
lium  of  his  majefty.  But  upon  what  words  is  this  argu- 
ment built  ?  In  the  firft  place,  fuppofing  the  deputed 
mariners  to  .be  appointed  by  commiffion  only,  as  pro- 
bably is  the  cafe,  it  would  have  been  natural  for  his  ma- 
jefty, when  he  mentioned  them,  if  he  had  meant  by 
commanders  and  mates  perfons  duly  appointed  to  thofe 
offices,  in  like  manner  as  deputed  mariners  are  to  theirs, 
i.  e.  by  commiffion  only,  to  have  fo  faid :  but  he  does  not : 
he  merely  ufes  the  words  commanders  and  mates ;  and 
which  words  are  fatisfied  by  a  fituation  of  a£tual  com- 
mand, however  uncertain  the  period  of  its  duration 
might  be*    Indeed  what  certainty  of  tenure,  beyond  that 
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1 809.  of  good  pleafsre,  is  there  for  any  commander  in  lhat 
fervicc,  whether  appointed  by  commiflion  or  otherwife} 
and  what  material  difference  is  there  between  an  ap- 
pointment exprefTed  or  impliedly  made  during  pleafure, 
and  an  appointment  until  amthtr  commander  Jbould  be  op* 
panted;  an  event  equally  depending  on  the  uncertain  pica* 
fure  of  the  perfons  empowered  to  appoint.  Suppofing 
the  plaintiff  had  been  allowed,  as  he  might  have  been, 
to  continue  in  the  undifturbed  command  of  the  cutter, 
under  the  comptroller  and  collector's  appointment,  down 
to  the  prefent  time,  the  legal  Conftru&ion  of  the  king's 
warrant,  and  his  claims  under  it,  would  (till  have  been 
cxa£Uy  the  fame ;  though  the  hardihip  of  excluding  him 
from  the  (hare  he  claims  would  hare  appeared  more 
ftriking  in  that  cafe  than  in  the  prefent.  But  the  doubt 
which  has  beencaft  over  this  cafe  has  arifen  principally 
from  the  retrofpe£live  reappointment  of  Captain  Allan 
to  the  command ;  a  perfon  who,  as  having  no  concern  in 
making  the  captures,  can  by  no  correft  conftruflion  of 
the  warrant  poffibly  be  allowed  to  take  the  (hare  now  in 
queftion ;  and  from  fome  fuppofed  analogy  to  Gtuationsof 
fuperior  command  in  the  royal  navy  •,  to  which  the  (Ser- 
vice in  queftion  bears  no  very  near  relation  or  refera* 
ilancc.  The  rules  for  the  gradual  fucceffion  apd  ap* 
potntment  of  officers  in  the  naval  fervice,  the  permanence 
of  their  rank,  the  quality  of  their  duties,  the  remunera- 
tion of  their  fervices  under  the  king's  prize  proclamation, 
are  all  peculiar  to  that  department  of  public  fervice,  and 
form  no  adequate  rule  for  governing  the  conftru&ion  of 
the  king's  grant  in  a  cafe  like  this  j  that  isf  in  refpeft  to 
perfons  accidentally  and  occafionally  filling  fituatlons  of 
marine  employment  and  command  in  a  perfe&ly  diftin$ 

branch  of  public  fervicc.    But  we  do  pot  conceive  that 

any 
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|iny  rules,  drawn  by  any  fair  analogy  from  the  regular         '1809.  . 
courfc  of  the  naval  fervice  itfclf,  nor  any  principles  to         " 

r     1  m  •  '  Pltt 

be  collected  from  any  one  of  the  naval  prize  cafes  cited  againft 
in  argument,  will  at  all  affeft  the  claim  of  the  plaintiff 
fo  a  commander's  (hare  under  the  circumftances  fitted- 
Upon  the  whole,  as  the  plaintiff  was  an  actually  ap- 
pointed and  then  ferving  cuftom-houfe  commander,  uo» 
ttx  every  refponfibility  belonging  to  that  cbara&er,  at 
the  time  of  making  the  captures  in  queftion  ;  and  as  in 
making  fuch  captures  he  performed  that  fpeqific  fervice, 
for  which  the  moiety  of  the  prize  proceeds  is,  according 
to  the  declared  purpofe  of  his  majefty's  warrant,  meant 
to  be  a  rewards  and  as  we  cannot  find  any  ground 
of  objection  to  his  title,  from  the  mere  want  of  a  com* 
million  in  form  under  the  hands  and  feal  of  the  commif- 
fioners  of  the  cuftoms,  fufficient  to  countervail  his  claim 
as  founded  on  the  above  circumftances  \  we  are  of  opi- 
nion that  fqch  claim  ought  to  prevail,  and  that  the  judg- 
ment on  this  fpec'ul  verdift  ought  to  be  for  the  plaintiff* 
And  inafmuch  as  we  are  alfo  of  opinion  that  there  was 
no  deputed  mariner  in  this  cafe,  entitled  to  (hare  as  fuch, 
independently  of  his  fuperior  charader  of  mate,  in  which 
he  is  fpecifically  entitled  under  the  king's  warrant ;  we 
ere  of  opinion  that  the  plaintiff  is  entitled  to  recover  the 
(urn  of  2602/.  13/.,  being  the  balance  of  the  plaintiff's 
(hare  of  the  prize-money  in  this  qafe ;  and  in  which 
prize-money  we  are  of  opinion  that  he  is  entitled  to 
{hare,  as  commander  of  the  cutter,  without  being  fubjeft 
to  any  dedu&ion  on  account  of  a  deputed  mariner's 
fb*rc. 

Judgment  for  the  Plaintiff  to 
recover  accordingly. 
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1809. 

£«?/&*  Routh  azainji  Thompson. 

June  acth.  ° 

After  a  pro-       'T'HIS  was  an  a&ion  upon  a  policy  of  infurance  tried 

clamation  by  A 

the  king  in  before  Lord  Ellenborough  C.  J.  at  Guildhall,  in  which 

tain  and  bring      a  vcrdift  was  taken  for  the  plaintiff  for  276/.  7/.;  fab- 

Slffi/Tveffcis  «  Jc^  t0  tnc  °P*n*on  °f tnc  Court  on  the  following  cafe. 

fi&tfbu'L  That  on  thc  *d  Q*SePtember  l8°7  an  ordcr  by  thc 

jefiy  took  and      ting  in  council   was  made,  of   that  date,    which  or- 

carried  into 

LijbmDtn'tjb     dered  that   no   fubjeQs  fhould  be    permitted  to  enter 

veffcl,  and  fold  .      ,  r  r    .  .  ,  .       .        t 

her  cargo  there  and  clear  out  for  any  of  the  ports  within  the  domi- 
ln71ndparCtfthe"  n*ons  °f  the  King  of  Denmark  until  further  orders ; 
ceEnC  w^aiS"  and  ttat  a  8cneral  embargo  (hould  be  made  of  all  vcflcls 
but  without  the  belonging  to  the  fubjecU  of  the  King  of  Denmart  then 
Court  of  Admi-  within  or  which  fhould  thereafter  come  into  any  of  the 
ward*  took  in  a  ports,  &c.  of  his  majefty's  dominions,  together  with  all 
for£ifjr.Wyand  perfons  and  effeQs  on  board  fuch  veflcls  ;  and  dire&ing 
of  /v»Slr3      l^c  commanders  of  his  majefty's  (hips  of  war  and  priva- 

wfeh^'to™  tccrs  t0  detain  and  brinS  int0  Port  a11  vef^c:,8  belonging 
Ib^d  wcrCft"  t0  tnc  fabjefls,  or  bearing  the  flag,  of  the  King  of  Den- 
Denmark  by  an-   mark;  but  that  the  utmoft  care  (hould  be  taken  for  tnc 

other  procla- 
mation of  the      prefervation  of  all  and  every  part  of  the  cargoes  on  board 

king  in  council;  e*   \      e>  •  %        rr  %         ri 

after  which  an  any  of  the  laid  veflcls  *,  fo  that  no  damage  or  erobezzle- 

madeonthe  ment  whatever  be  fuftained.     And  the  Lords  Commif- 

fyZZdald?^  Boncrs  of  his  niajefty's  treafury  were  to  give  the  neccf- 

^  ^;d  fary  dJrefll0ns  therein  as  to  them  might  appertain.    This 

that  abatement  order  of  council  was  gazetted  on  the  cth  of  September  1 

in  a  cafe  re-  °  J  * 

ferved,  that  the    and  on  the  i  cth  the  officers,  crew,  and  foldiers  on  board 

Infurance  was 
m  tectum  of  tbe 

captor if  precluded  the  confideration  whether  a  count  in  the  declaration  could  be  fuftained 
averring  thc  inter  eft  to  be  in  the  crown,  and  the  infurance  to  be  made  on  accent  ef  bit  «*- 
jtfty  i  and  that  the  captors  had  no  infurable  inrereft,  as  they  could  claim  nothing  of  right, 
but  only  ex  gratia  of  the  crown ;  the  Dane  having  been  feized  and  detained  before  any  de  • 
daration  of  war  againft  Denmark,  and  the  captors  having  no  claim  to  prize  under  the  priie 
acts.  But  as  there  was  no  fraud  in  the  captors  in  effecting  the  policy,  not  any  thing  illegal 
in  the  voyage  or  infurance ;  held  that  the  aflured  were  entitled  to  recover  back  tbe  pre- 
mium, which  had  not  been  paid  into  court. 

4  his 
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* 

his  majefty's  hired  armed  (hip,  called  The  Duchefs  of  Bed*        1 809. 


ROUTH 


ford,  in  the  pleadings  mentioned,  took  and  detained  off 
the  coaft  of  Lj/bon  the  Dani/b  (hip  KnudTerkelfon  loaded  agakji 
with  fait,  the  property  of  Danjjb  fubje&s,  and  fent  her 
into  Lj/bon,  being  in  a  very  leaky  ftate,  and  requiring 
confiderable  repairs,  which  were  then  performed ;  and 
the  fait  was  fold  towards  defraying  the  expence  of  fuch 
repairs,  but  was  inefficient  for  that  purpofe:  but  no> 
proceedings  were  inftituted  in  any  court  of  admiralty. 
The  (hip  being  repaired,  and  there  being  at  the  time  a 
confiderable  demand  at  Lj/bon  for  tonnage  to  convey 
Britifb  property  to  England,  the  captors  by  their  agents 
took  on  board  of  her  a  cargo  of  wines  and  other  merchan- 
dize to  be  carried  to  London  on  freight,  which  would 
have  amounted  in  the  event  of  the  (hip's  arrival  at  London 
to  15 1  o/.  On  the  3d  of  November  1807  another  order  of 
the  king  in  council  was  publifhed,  reciting  that  the  King 
of  Denmark  had  iflucd  a  declaration  of  war  again  ft  his 
majefty  and  his  fubje£U ;  and  ordering  that  general  repri- 
fals  (hould  be  granted  againft  the  (hips,  good§  and  fubje&s 
of  the  King  of  Denmark,  excepting  any  vefTtls  to  which 
his  majefty 's  licence  had  been  granted,  &c. ;  fo  that  as 
well  his  majefty's  fleets  and  (hips,  as  alfo  all  other  (hips 
and  veflels  that  (hall  be  commiffioned  by  letters  of 
marque,  or  general  reprifals,  or  otherwife,  by  his  majef- 
ty's commiflioners  for  executing  the  office  of  Lord  High 
Admiral  of  Great  Britain,  (hall  and  may  lawfully  feize 
all  (hips,  veflels,  and  goods,  belonging  to  the  King  of 
Denmark  or  his  fubje£ts,  &c,  and  bring  the  fame  to 
judgment  in  any  of  the  courts  of  admiralty  within  his 
majefty's  dominions,  &c.  On  the  3d  of  November  1807 
the  (hip  with  her  cargo  of  wines,  &c.  on  board  failed 
with  convoy  (torn  Lj/bon  on  the  voyage  infured,  and  in 

December 
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i8d£.        December  following  was  loft  by  the  perils  of  the  ttu 
Ro0Tf|        The  plaintiff  on  the  1 2th  of  November ,  by  wrier  and  oH 
*&*"*         account  of  the  captors,  etfeded  the  policy  declared  on  at 
and  from  Lifbon  to  London,  at  a  premium  of  1 2  guinea* 
per  cent.,  to  return  5/.  per  cent,  for  convoy :  and  the 
Infurance  was  declared  to  be  350a/.  on  the  (hip  KnuA 
TerkelJont  valued  at  3500/.,   and  on  freight;  but  the 
freight  was  not  valued  in  the  policy}  and  the  defendant 
fubfcribed  the  fame  for  30c/.*  and  received  the  premium 
thereon.    None  of  the  officers  of  crew  of  The  Duchefs  of 
Bedford  are  owners  of  that  (hip ;  neither  is  his  majefty  the 
owner  thereof,  otherwife  than  as  having  hired  the  fame 
as  an  armed  (hip,  to  be  employed  as  fuch  for  a  time  in  his 
snajefty's  fervice.    The  defendant  has  not  paid  the  pre-* 
ttium  into  court.     If  the  Court  were  of  opinion  that  thd 
plaintiff  was  entitled  to  recover,  the  vcrdift  was  to  be 
entered  for  him,  on  fuch  counts,  and  for  fuch  fumy  as 
they  (hould  dired :  if  otherwife,  a  nonfuit  was  to  be  en«* 
tered*  and  this  cafe  was  to  be  turned  into  a  fpecial  Terdid* 
if  the  Court  (hould  fo  think  fit- 

The  cafe  was  argued  <ofl  a  for  met  day  by  Ruhardfat 
for  the  plaintiff,  and  by  Cart  for  the  defendant :  and  the 
questions  made  were,  whether  the  detainers  or  captors 
had  an  infurable  ifitereft  in  the  (hip.  and  freight  dn  theitf 
own  account,  founded  upon  a  lawful  poffeffion,  with  thtf 
Certain  expe&ation,  as  it  was  called,  of  a  grant  from  the 
crown  on  the  condemnation  of  the  prize.  Or  if  they 
had  no  fuch  infurable  intereft  fuo  jure,  whether  they  could 
luftain  the  a£tfon  Upon  a  count  in  the  declaration  alleg- 
ing the  Uttered  to  be  in  his  majefty,  and  the  iufuratiee  trf 
bate  been  made  on  his  account. 
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Carr  denied  that  the  crown  had  adopted  the  a£k  of         1809. 
infurance  in  this  cafe  ;  on  which  ground  principally  he  ' 

diftinguiflicd  this  cafe  from  Lucena  v.  Crauftpd.     The         *g*infi 
fubjeft  has  been  fo  exhaufted  in  the  full  report  of  the 
cafe  of  Lucena  v.  Craufurd (a)  in  the  Houfe  of  Lords, 
that  it  is  needlefs  to  repeat  the  arguments  and  authori- 
ties, all  of  which  are  there  collected. 

Lord  Ellenborough  C.  J.  faid,  that  the  cafe  in- 
volved a  queftion  of  confiderablc  magnitude;  and  that 
the  Court  would  confider  of  it.  And  at  the  end  of  the 
term  his  Lordfhip  delivered  their  opinion. 

This  was  an  aftion  on  a  policy  of  in fu ranee  upon 
fhip  and  freight  from  Lijbon  to  London.  The  (hip  was  a 
Dane,  had  been  feized  as  fuch  after  his  majefty's  pro-* 
clamation  of  2d  September  1807,  by  his  majefty's  armed 
fhip  xYitDuchefe  of  Bedford y  had  received  fome  repairs  at 
Lj/bon,  and  had  taken  in  a  cargo  there  for  London*  lit 
one  count  the  inter  eft  is  averred  to  be  in  his  majefty, 
and  the  infurance  is  dated  to  have  been  on  his  account  v 
and  in  another,  the  intereft  is  averred  to  be  in  the  com- 
niander,  officers,  and  crew  of  the  Duchefsjf  Bedford t 
and  the  infurance  is  ftated  to  have  been  on  their  ac- 
count. The  cafe  exprefsly  dates  that  the  policy  wa* 
effected  on  account  of  the  captors ;  and  that  ftatcment 
precludes  us  from  confidering  it  as  efFcded  on  account 
of  the  crown.  Had  there  been  no  fuch  fpecific  ftate* 
ment,  it  might  have  been  open  to  us  to  confider,  whe- 
ther the  policy  were  not  referable  to  the  intereft  of  the 
crown  4  but  after  a  diftinct  ftatcment  that  it  was  effected 
(not  on  behalf  the  crown,  but)  on  account  of  the  cap* 

(4)  2  A/to  A<*/.  269.  and  vide  Park**  Influence,  (6th edit.)  300. 

tor* 
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2809.        tow,  it  mud  be  referred  wholly  to  them,  and  the  plain* 
routh        tiff  mail  recover  or  fail  according  as  they  have  or  have 

*z***ft        not  a  right  to  aver  an  intereft  in  themfelves.  This  brines 
Thomjiok.  °  .  . 

us  to  the  queftion,  Whether  they  had  an  infurable  in- 
tereft ?    Their  right  in  this  refpedt  has  been  put  upon 
two  grounds;  firft,  That  they  had  a  well-grounded  ex- 
pectation, warranted  by  the  pra&ice  of  the  crown  in 
fimilar  cafes,  that  the  (hip  and  freight,  had  there  been 
no  lofs,  would  have  been  granted  to  them:  and,  fe- 
condly,  that  they  had  the  lawful  pofleffion,  and  were 
liable  either  to  the  crown  or  the  foreign  owner,  for  the 
fafe  cuftody  of  the  veffel :  and  that  on  either  of  thefe 
grounds  they  were  warranted  in  infuring  on  their  own 
account.     As  to  the  firft,  it  is  material  to  fee  in  whit 
fituation  the  captors  ftood :  it  is  clear  they  had  no  veiled 
right }  they  could  demand  nothing  of  the  rrown.    Had 
the  crown  made*  the  grant  in  their  favour,  it  would  have 
been  altogether  ex  gratia,  a  mere  boon  and  gift.    That 
gift  might  have  been  of  the  whole,  or  it  might  have 
been  of  part,  and  of  a  very  inconfiderable  part  only* 
The  bounty  of  the  crown  would  probably  have  been 
proportioned  to  the  merit  of  the  detention  and* capture, 
and  the  value  of  the  prize  :  Had  any  confiderable  dan* 
ger  attended  the  performance  of  thefe  fcrvices,  the  grant 
would  probably  have  extended  to  the  whole  5  had  there 
been  no  danger  or  difficulty  in  them,  the  grant  would 
probably  have  been  fmaller :  and  had  it  appeared  that 
the  feizure  had  been  made  upon  fpeculation  only,  with- 
out any  knowledge  of  the  proclamation,  there  probably 
would  have  been  no  grant  at  all.     At  any  rate,  however, 
if  there  were  a  grant,  it  would  be  mere  bounty ;  and 
has  a  man  a  right  to  indemnity,  becaufe  he  has  loft  the 
chance  of  receiving  a  gift?    Had  the  (hip  arrived  in 

fafcty,- 
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fafety,  the  captors  would  have  had  the  chance  of  a  grant  1809. 
from  the  crown ;  but  can  they,  in  refpedt  of  that  chance,  ' 
infure  the  (hip's  arrival  ?  To  what  extent  could  they  in-  agai«ft 
fure?  Not  to  the  whole  value,  becaufe  the  grant  might  only 
have  been  of  part  \  nor  to  any  given  part,  becaufe  it  mud 
have  been  uncertain  what  part,  if  any,  would  have  been 
granted.  The  utmoft  extent  is  the  value  of  the  chance, 
and  how  is  that  to  be  eftimated  ?  Is  application  to  be 
made  to  the  Crown,  to  know  what  it  would  have  granted 
if  the  (hip  had  arrived  ?  And  what  is  to  be  the  cafe  if 
the  anfwer  be,  as  it  probably  would  be,  that  the  crown 
never  has  conCdered,  nor  has  occafion  to  conGder,  that 
point.  Independently,  however,  of  the  difficulty  6t  fix- 
ing the  value,  and  fuppofing  fuch  a  chance  infurable, 
mud  it;  not  be  infured  fpecifically  as  fuch  chance  ?  Muft 
not  the  intereft  be  fo  defcribed  in  the  policy  ?  Can  a 
man  who  has  no  right,  legal  or  equitable,  either  in  (hip 
or  freight,  effe&  an  infurance  on  either,  merely  becaufe 
he  has  a  chance  that  fome  collateral  benefit  may  arife  to 
him  if  the  (hip  and  cargo  (hould  arrive  in  fafety  ?  Thfe 
declaration  muft  aver  an  intereft  in  the  fubjeft  infured, 
and  that  intereft  muft  be  proved :  and  how  can  it  be  faid 
that  thefe  captors  have  any  intereft  either  in  this  (hip  or 
freight,  when  the  (hip  is  altogether  the  king's  j  the  freight 
is  altogether  the  king's  ;  and  the  captors  have  no  intereft 
in  either,  nor  other  concern  in  refpeft  to  the  fame,  be- 
yond a  mere  chance  that  the  king  may  be  induced  to 

• 

give  them  fomething  out  of  the  produce  of  fuch  (hip  and 
freight  ?  In  Leer  as  v.  Hughes,  which  was  cited  in  the 
argument,  part  of  the  captors  at  lead,  viz.  the  feamen, 
were  confidered  as  having  a  vetted  right  in  the  (hip  and 

• 

cargo,  as  prize,  to  a  certain  extent;  and  the  Court  de- 
cided that  the  capture  was  within  the  prize  a£t,  and  the 
Vol.  XI.  F  f  captors 


I 
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1809.       emptors  had  therefore  a  right  veiled  by  that  ad.    It  16 
-  "  •  true  that  another  queftion  (which  Lord  Mansfield  con* 

s£mtift        fidered  as  by  no  means  the  (trongeft)  was  railed,  who- 
ther  poffeflion  and  the  expectation  of  future  benefit, 
founded  on  the  contingency  of  a  future  grant  from  the 
crown,  but  warranted  by  univerfal  pra&ice,  amounted 
'to  an  inferable  intereft  ?  ai>A  the  Court  gave  a  decided 
opinion  that  it  did.    But  what  fell  from  Lord  Eldon  in 
Lucena  v.  Crawford,  2  New  Rep*  323%  is  materially  at 
variance  with  the  decifion  of  the  Court  of  i!T.  B.  on  thaj 
point.    However,  if  the  authority  of  that  cafe  were  un- 
queftiohable  upon  both  the  points  decided,  yet  what  was 
held  by  the  Court  of  K.  £.,  in  refpe£t  to  a  contingency  of 
the  nearly  certain  kind  which  was  then  under  confidcra- 
tion,  would  afford  tio  rule  to  govern  a  cafe  ciifumftanced 
like  the  prefent.    As  to  the  fecond  ground,  that  the  cap- 
tors had  the  lawful  poffeflion,  and  were  refponfible  either 
to  the  crown  or  to  the  Danifb  owners  for  the  fafe  cuftody 
of  the  veffel  \  is  this- a  true  reprefentation  of  their  fitua- 
tion  ?  They  certainly  had  the  lawful  poffeffion ;  but  were 
they  refponfible  for  the  {hip's  fafety,  unlets  as  far  as  that 
fefcty  might  be  endangered  By  any  wrongful  ads  of 
their  own.    The  feizure  was  warranted  by  the  king's 
proclamation :  that  made  their  poffeffion  lawful.    The 
fubfequent  declaration  of  hostilities  put  an  end  to  any 
claim  by  the  Damfb  owners,  and  of  courfe  to  aU  refpon- 
fibtlity  of  the  captors  in  refpeft  to  them.   It  then  became 
their  duty  to  a£t  for  the  beft,  with  a  viow  to  the  fafety 
of  the  (hip,  and  the  mere  intereft  of  the  crown  therein. 
They  were  bound  to  leave  Lj/bon ;  it  was  for  the  in- 
tereft of  the  crown  that  they  (hould  make  the  (hip  instru- 
mental in  withdrawing  from  Lj/bon  as  much  property  a* 
(he  could  properly  carry :  they  a£tcd>  therefore,  /or  the 

beft, 
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beft,  and  were  confequently  juftified  in  refpe&  to  the 
trown  in  what  they  did*  The  crown  cannot  call  upon 
them  for  damages;  and  they  have  no  right  to  aik  for. a 
fum,  'as  an  indemnity,  when  they  have  not  been,  and 
(under  the  t!tcilmftance&  ftatfed)  could  noc  have  been 
damnified.  The  confeqiience  U  that  the  plaintiff  has  no 
tight  to  recover  Upon  the  policy*  The  qUeltion  then 
arifes,  whether  he  has  any  right  to  recover  back  his  pre- 
mium ?  and  as  thete  *as  ho  fraud  in  the  captors  in  ef- 
fe&ing  this  policy;  as  thfefe  was  no  illegality  in  the 
Voyage  or  infurance;  and  as  the  refiftaUce  of  the  under* 
writers  to  the  chin,  upon  the  policy  prdceeds  upon  the 
ground  that  there  was  no  rifle ;  the  plaintiff  is  entitled 
to  bis  premium,  and  the  verdid  (hould  be  entered  ac* 
cordingly. 


4tS 
1809. 

Rout  a 
Taofersoity 


Trewhella  and  Another  againft  Rowe. 


Junt  ijtlu 


^PHIS  was  an  a&ion  of  affum^fit,  brought  to  recover  *  The  fate  re. 

fum  of  about  200/.  claimed  to  be  due  from  the  de-  of  a^p^T 

fendant  as  o*ner  of  a  certain  veffel  to  the  plaintiffs,  fot  JeriS  &£** 

fttrniiliing  th*  faid  vefel  with  fails,  &c;  and  the  decla-  ^^^ 

ration  confifted  of  the  common  counts  for  work  atfd  la±  io!^  "J*"1 

ofit;  but  before 

hour,  goods  fold  and  delivered,  and  the  ufaal  money   «u  the  article* 

were  delivered 

counts)  to  which  non  afliimpfit  wad  pleaded;    There   on  board,  h* 
*ere  other  a&ions  brought  againft  the  fame  defendant   verrd/ with  all 
by  other  tradefmen  for  difetent  articles  furniflicd  for  the   .^S^a  * 

•  billoffale,  ' 
.  which  was  duly 

rrgtftered :  Held  that  the  vendee  «u  not  liable  for  any  of  the  goods  furniihed  before  the 
legal  title  was  conveyed  to  him  and  registered  in  the  manner  prefcribed  by  the  rcgiftry 
a£s|  whatever  equitable  agreement  might  have  exifted  before  between  him  and  the 
vendor  for  the  conveyance  of  the  whole  or  a  /hare  of  the  ftiip,  which  was  unknown  tp 
the  tradeftnen «  nor  wa*  the  vendee  even  UaSlc  for  any  of  the  goods  delivered  on  board 
after  the  fale  to  bim,  by  virtue  of  the  previous  orders  of  the  vendor,  to  whom  the  credit 
Was  perfonally  given :  but  the  vendee  was  held  liable  for  articles  which  were  ordered  by 
the  captain  for  the  ufe  of  the  yeflel  after  the  legal  title  was  transferred  to  him, 

Ff  *  ufc 
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1809*        ufe  of  the  reflel ;  which,  by  an  order  of  the  Court,  were 
—        to  abide  the  event  of  this ;  the  amount  of  each  demand 

TlEWHIttA  m 

againft  being  ascertained,  if  the  plaintiffs  were  entitled  to  re- 
cover, and  the  whole  amounting  to  about  700/.  At  the 
trial  before  Cbambre  J.  at  Launcefton  in  March  1 809,  it 
appeared  that  the  materials  had  been  originally  provided 
and  the  buGnefs  done  under  the  orders  and  dire£tions  of 
one  Cbriftopber  Parnall)  then  the  fole  regiftered  owner  of 
the  veffel,  who  had  afterwards  become  a  bankrupt,  and 
of  whom  the  defendant  contended  that  he  had  purchafed 
the  veffel  with  all  her  apparel  and  equipment  as  furniihed 
or  to  be  furnifhed  by  the  plaintiffs  and  the  other  trades- 
men, after  the  contra£ts  made  by  Parnall  with  them  for 
that  purpofe  :  and  that  the  goods  had  not  been  furnifhed 
nor  the  work  performed  upon  his  own  credit.  On  the  other 
hand  it  was  contended  by  the  plaintiffs  that  the  defendant 
was  before  and  at  the  time  of  the  orders  given  by  Parnall 
a  fecret  partner  with  him  for  certain  (hares  in  the  veffel; 
and  that  however  the  forms  of  a  bill  of  falc  and  convey- 
ance of  the  (hip  to  him,  and  of  a  regiftration  under  the 
a£ts  of  parliament,  migl\t  have  been  obferved,  they  were 
only  to  colour  the  tranfa&ion.  It  appeared  by  the  do- 
cumentary proof  of  the  (hip's  regifters,-  and  by  the  evi- 
dence in  chief  of  Par  nail %  that  the  veffel,  which  had 
been  purchafed  by  him  of  the  plaintiff  Trewbelfa,  and 
regiftered  in  ParnalV%  name,  as  fole  owner,  on  the  1 8tb 
of  November  1807,  was  not  conveyed  by  him  to  the  de- 
fendant till  the  15th  of  December  following,  as  was 
proved  by  the  regifter  of  that  date ;  and  that  the  orders 
for  furnifhing  her  were  given  by  Parnall  to  the  plaintiffs 
and  the  other  tradefmen  in  Oilober  1807,  before  the  pur- 
chafe  of  her  was  made  by  the  defendant,  or  any  agree- 
ment entered  into  for  that  purpofe  with  Parnall;  though 
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in  fa&  the  articles  furnifhed  by  the  plaintiffs  were  not         1809* 
put  on  board  till  fhortly  after  the  15th  of  December.     It  - 

f  T*EWHELtA 

alio  appeared  that  thefe  goods  were  agreed  to  be  fur-  again  t 
niflied  by  the  plaintiffs  to  Parnall  at  fix  months  credit, 
and  that  the  plaintiffs  actually  delivered  the  bill  for  the 
amount  to  Parnall  in  January  1S08  ;  and  Parnall  nega- 
tived any  partnerfhip  with  the  defendant  in  the  veflel 
when  the  orders  were  given.  Notwithftanding  this  evi- 
dence, however,  upon  the  fuppofed  bearing  of  certain 
expreffions  in  letters  which  were  admitted  by  Parnall 
upon  crofs  examination,  and  upon  his  admiflion  that 
within  a  day  or  two  after  the  fale  of  the  veflel  with  her 
furniture,  &c.  to  the  defendant  for  1 20c/.,  he  had  taken 
a  bill  of  fale  from  the  defendant  to  himfelf  for  2-i6ths, 
and  had  alfo  fold  a  quarter  part  to  others  for  the  defend- 
ant, and  had  retained  the  money  to  pay  himfelf  in  part 
of  the  1200/.,  and  alfo  upon  certain  expreffions  in  a  letter 
of  the  defendant's  to  Parnall)  dated  the  23d  of  November 
1807,  in  which  he  fays,  that  as  no  commiflion  would  be 
granted  in  Parnatl's  name,  he  (the  defendant)  had  got 
the  (hip  regifter  indorfed  as  his  property;  and  that  if  an* 
other  pe rfon  (named)  would  take  half  of  the  (hip,  it  was 
well,  but  that  he  (the  defendant)  would  not  like  to  hold 
more  than  a  quarter ;  and  concluding  with  defiring  Par* 
nail  to  fign  the  Tegifter  and  return  it  to  him ;  the  plain- 
tiff's counfel  went  to  the  jury  upon  the  fa&  of  there 
having  extfted  a  fecret  agreement  for  a  (hare  of  or  a 
partnerfhip  in  the  veflel,  between  Parnall  and  the  de- 
fendant, prior  to  and  at  the  time  of  the  orders  given  for 
furnifhing  her ;  and  infilled  on  the  liability  of  the  de- 
fendant in  that  refpe£l :  and  upon  that  ground  the  plain- 
tiffs obtained  a  verdi£b  for  their  whole  demand.  This 
verdift  was  moved  to  be  fet  afide  in  the  laft  term,  upon 
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i^og.        the  ground  of  its  being  a  vcrdiffc  againft  evidence,  an4 

TmiwintttA    'S**11^  *aw#    *n  ^  '?^cr  rcfpe&,  becaufe  by  the  Hip 
tgainfk         registry  a£fcs  (a)  there  could  be  no  legal  title  in  the  (hip 

conveyed  to  the  defendant,  in  refpe£fc  of  which  he  could  be 

m*de  liable  for  articles  furnifhed  or  work  done  upon  it, 

before  the  15  th  of  December t  when  the  bill  of  fale  made 

tp  him  was  regiftered.    That  np  equitable  title  to  a  (hip, 

(even  if  there  ha4  been  any  agreement  for  that  purpofe  \ 

which  was  denied)  could 'be  recognized  fince  thofe  fta- 

tptcs ;  and  that  the  defendant,  having  no  legal  title  in 

the  (hip,  could  only  become  liable  for  articles  furniihed 

upon  his  perfonal  credit;  which  was  negatived  by  aUHhf 

evidence  in  the  cafe.    The  Court  granted  a  rule  nifi, 

upon  the  ground  of  the  (hip's  regifters  having  heen^iven 

in  evidence  by  the  defendant  at  the  trial,  which  Lord 

JLlUnborwgh  C.  J.  faid  raifed  a  queftion  of  confiderable 

importance,  and  that  the  defendant  wsp  entitled  to  the 

legal  effefk  of  that  evidence. 

Lens  Serjt.,  Pell  Serjt.,  and  Dampier  now  (hewed 
caufe  againft  the  rule,  which  was  to  have  been  fupported 
by  JekyU>  Ea/t^  and  Gafelee  s  but 

%ht  Coqrt  made  the  rule  abfolute,  without  hearing  the 
defendant's  counfel,  Lord  Ellenborough  C.  J.  faying  that 
the  verdiS  was  againfl^all  the  evidence.  There  was  no 
evidence  to  (hew  that  any  perfonal  credit  was  given  to 
the  defendant :  and  (he  (hip's  regifters  were  decifive  to 
(Jiew  that  he  had  no  legal  title  in  the  (hip  before  the 
15th  of  December;  and  all  the  gpods  were  fypplied  upon 
~  the  orders  pf  ParnaU  given  before  that  time* 

(a)  Vjde  ftatt.7* f  *".j.  r»as./ai.  a6G.  j.  t.6*.  and  34  C  yt.il. 

The 
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The  caufe  was  tried  the  fecbnd  time  in  Auguft  laft  bc> 
fore  Graham  B.  at  Btdmint  when  he  was  clearly  of  opi- 
nion that  the  defendant  could  not  be  fixed  with  the  pay- 
ment of  any  goods  furniQsed  by  the  plaintiffs  upon  the 
orders  of  Par  nail  before  the  defendant  had  any  legal  title 
in  the  fliip  conveyed  to  him.  But  the  plaintiffs  after- 
wards proving,  for  the  firft  time,  that  certain  goods  to  the 
amount  of  about  40/.  had  been  delivered  upon  the  order 
of  the  captain  after  the  15th  of  December ■,  when  the  de- 
fendant became  owner,  and  upon  the  defendant's  credit* 
the  learned  Judge  permitted  the  plaintiffs  to  recover  z 
verdid  for  that  fum  only :  and  no  new  trial  was  moved 
for  in  this  term  on  his  diredion  to  the  )ury  to  reje£  the 
reft  of  the  demand. 


TsxvntsLLA 

againft 


Childerston  againft  Barrett. 


Weimjdamt 
JuneiitL 


T^HE  plaintiff  who  redded  In  the  country  had  come  a  plaintiff  who 
up  to  town  to  attend  the  trial  of  his  caufe  againft  the  J™ S^w^y 
defendant  at  the  fittings  at  Gwldhall>  and  had  been  in  at-  ?'  thc  s£d!**» 

0  '  in  expectation 

tendance  for  feveral  days;  and  whilft  waiting  at  Guildhall  of  his  caufe 

being  tried,  was 

coffeohoufe  for  that  purpofe*  was  arretted  at  the  fuit  of  privileged  from 

the  defendant.     Laws  moved  on  a  former  day  for  his  waiting  for  that 

difcharge  from  the  cuftodjr  of  the  (heriff,  on  the  ground  coffeohoufe  in 

of  his  being  privileged  from  arrcft  eundo  morando  et  re-  *|>c  ylf^J{ 

deundo  upon  fuch  an  occafion,  and  cited  4  Com.  Dig.  the  a&ual  day 

of  trial. 
Privilege,  b.i.  and  Lightfoot  v.  Cameron  (a).     Reader  now 

(hewed  caufe;  and  admitting- that  within  the  principle  of 


(f)  *Bjae.  Ref>.  11x3. 


Ff4 


decided 
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tgahsft 
Baiiitt. 


decided  cafes  (a)  a  party  was  proteAed  in  attending  the 
trial  of  his  own  caufe ;  endeavoured  to  diftinguiih  tins 
cafe  from  others,  upon  an  affidavit  dating,  that  the  caufe 
in  queftion  was  not  to  be  tried  on  that  day,  not  having 
been  included  in  a  paper  of  fome  particular  caufes*  which 
the  Lord  Chief  Jufttce  had  given  notice  that  he  fliould 
try  on  that  day ;  although  it  ftood  as  a  remanct  from 
the  laft  fittings  3  apd  therefore  that  the  plaintiff's  at- 
tendance in  the  Court  or  in  its  vicinity  was  purely  vo- 
luntary. 


The  Court  however  faid  that  this  was  not  fufficicnt  to 
take  the  cafe  out  of  the  general  rule,  and  made  the  rule 
abfolutc. 

(*)  Vide  Mtetins  v^Smiti,  1  H.  Bloc*  63C  and  Jotxnaet  v.  ZJ$<f> 
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1 809. 

Doe.  on  the  joint  and  feveral  Demifes  of  Wm,  5Ww/*f» 

*  J  June  2}(l, 

Brown  and  Thos.  Bland,  againji  F.  Brown, 
Wm.  Bland,  and  Thos.  Bland. 

TN  cjeamcnt  for  a  clofc  of  freehold  land,  called  "The  Up°n  a  devife 

X  J  \  to  the  collator's 

Leaft  Ox  Pqfture  Clofej  at  North  Collingham,  in  the   wife  of  all  his 

#  wines,  &c.  for 

county  of  Nottingham,  a  verdift  was  found  for  the  de-  houfekeeping, 
fendants,  fubjeft  to  the  opinion  of  this  Court  on  the  fol-  fettiement\t  had 
lowing  cafe.  ttglT 

H$nry  Milnes  being  feifed  in   fee  of  the  clofe  in  hfs'nicccM.Ihe 
queftion,  together  with,  another  freehold  clofe,  called  renff.and  profits 

*  °  of  his  new  in* 

Clofed  freehold 
cow-pafture  clofe  in  North  Coltingbam,  during  the  life  of  his  wife ;  and  then  to  two  ne- 
phews all  his  perfonal  erfcate,  to  be  divided  amongft  certain  nephews  and  nieces  and  their 
ions  and  daughters:  and  after  the  deceafc  of  bis  ivife  he  devifed  to  the  fame  two  nephews  all 
his  furniture,  plate,  lee.  and  "  all  bis  cor  y hold  rftates  in  North  and  South  Collingham,**  and 
all  other  his  perfonal  eftate,  to  fell  and  divide  amongft  tiis  nephews  and  nieces,  &c.  including 
T.  £.  who  h:  declared  mould  be  an  e^ual  (harcr  in  this  divifion  of  bis  real  and  perfonal 
eftate :  held  that  extrinfic  evidence  could  not  be  given  that  the  fettlement  on  his  wife  in- 
cluded a  certain  freehold  clofe,  miftakenly  there  enumerated  as  one  of  feveral  copyhold  clofes 
fettled,  and  which  was  in  fact  intermingled  with  the  copyholds,  (as  were  alfo  fome  other 
freehold  clofes,  the  bounds  of  which  were  no  longer  diftinguifhable  from  the  copyhold,  and 
all  of  which  freeholds  were  included  in  the  fettlement ;)  for  the  purpofe  of  (hewing  that  by 
the  devife  of"  all  his  copyhold  cftates  in  North  and  South  CollinghamJ*  after  his  wife's  Jeceafe,  in 
traft  to  be  divided,  Sec,  the  freehold  clofe  in  queftion  palled  j  as  meant  to  include  all  his 
real  eftate  in  fettlement  upon  his  wife,  and  which  fettlement  was  referred  to  in  the  firtt  devife  to 
the  wife. 

And  as  the  fettlement  which  was  thus  referred  to  in  the  former  part  of  the  will  was  not 
evidence  for  that  purpofe,  fo  neither  were  other  inftruments  and  papers,  not  referred  to, 
admiflible  for  the  fame  purpofe  5  fuch  as,  I-  a  bond  of  tne  fame  date  with  the  fettlement* 
and  in  aid  of  it,  fpeaking  only  of  copyhold  to  lie  fettled  ;  2.  the  rough  draught  of  the  fet- 
tlement altered  by  the  teftator;  3.  a  book  indorfed  "  Collingham  eftate  furvey,**  kept  with 
the  muniments  of  his  property,  and  including  the  freehold  in  queftion,  without  diftin* 
guifliing  it  from  the  copyhold  clofes ;  and  5.  a  rental  kept  in  the  fame  place,  on  which  was 
indorfed  by  the  teftator,  that  "  all  the  rents  of  the  copyhold  lands  in  North  and  South  Colling* 
"  ham,  &c.  were  fettled  on  his  wife  for  life." 

For  there  is  no  ambiguity  on  the  face  of  the  will ;  the  teftator  having  copyhold  eftates 
in  North  and  South  Co/lingbsm  to  anfwer  the  defcription  in  it :  nor  is  there  any  reference 
from  the  devife  in  queftion  to  the  fettlement,  but  by  connecting  it  with  the  antecedent 
devife  to  the  wife ;  and  there  is  no  fuch  necefiary  connexion.  Nor  does  it  follow  that  the 
teftator  meant  to  devife  the  fame  ptcmlfes  under  the  name  of  copyhold  to  the  truftees  as 
were  fettled  on  his  wife;  or  that  he  was  under  the  fame  miftake  that  the  clofe  in  queftion 
was  copyhold,  when  he  made  his  will,  as  when  he  made  the  fettlement  .or  indorfed  his 
rental:  and  therefore  there  is  nothing  appearing  on  the%wiU  to  warrant  a  conft ruction  of 
the  word  copyhold  fo  contrary  to  iu  ordinary  acceptation  as  to  include  the  freehold  in 
queftion. 

the 
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1809.         the  Sudmarfb,  or  Cow  Paflure  Clofe,  in  North  Colling* 

"T^°         tarn,  and  of  other  freehold  and  copyhold  prcmifes  10 

•otheDemlfeof  North  and  South  Collingham,  and  having  furrendered  his 

BlOWNf 

aganft         copyhold  \o  the  ufe  of  his  will,  by  his  will,  dated  the 
10th  of  February  1800,  devifed  as  follows  t   "  I  give 
unto  my  dear  wife  the  houfe,  with  all  the  prcmifes  m 
which  I  now  dwell,  for  her  life.    I  give  her  alfo  all  my 
wines,  liquors,  and  proviGon  for  houfckeeping,  in  addi* 
tion  to  the  fettlement  I  have  made  her  upon  my  copyhold 
eftate.    I  give  to  my  niece  Mary,  the  wife  of  W.  Lanfi 
dale,  the  rents  and  profits  of  my  new  inclofed  freehold 
Cow  Paflure  Clofe,  in  North  Collingham,  for  her  fole  and 
feparate  ufe,  during  the  life  of  my  dear  wife*    And  I 
give  to  my  nephews  Thos.  Bland  and  Wm.  Brown,  their 
executors,  &c.  in  truft,  all  my  monies,  fecurities  for  mo- 
ney, and  perfonal  eftate,  to  be  divided  and  paid  amongft 
my  nephews  and  nieces  (mentioning  them  by  name)  and 
and  their  fons  daughters,  (hare  and  (hare  alike.  And  often 
the  deceafe  of  my  dear  wife,  I  give  to  my  nephews  Thai. 
Bland  and  Wm.  Brown,  their  executors,  &c.  in   truft, 
my  dwelling-houfe  in  Newark,  with  all  my  houfehold 
furniture,  plate,  pi&ure?,  brewing  veflels,  and  all  my 
copyhold  e  dates  in  North  and  South  Collingham,  and  my 
freehold  Cow  Paflure  Clofe  in  North  Collingham,  and  all 
other  my  perfonal  eftate  of  what  nature  or  kind  foever,  to 
fell  the  whole  by  public  au&ion,  and  to  divide  the  men 
ney,  when  all  ex'pences  are  paid,  amongft  my  nephews 
and  nieces  and  their  fons  and  daughters,  (mentionng  them 
by  name)  fliare  and  (hare  alike,  with  the  addition  of  my 
nephew  Thomas  Bland,  who  it  is  my  will  fliould  be  an 
equal  (barer  in  this  diviGon  of  my  real  and  perfonal  eftate 
with  the  reft  of  them/9    And  the  teftator  appointed  the 
{he  faid  Thos.  Bland  and  Wm.  Brown  joint  execqtortv 
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The  teftator  died  on  the  1 7th  of  OBober  1 800.    The  lek        1809. 
fors  of  the  plaintiff  arc  hie  co-heirs  at  law.     It  was  ad-        — • 
nutted  by  the  defendants,  that  the  plaintiff  was  entitled  ontheDemifcof 
to  recover  pofleflion  of  the  clofe,  in  queftion,  unlefs  it         aganff 
pafled  by  the  will  to  the  devifees  therein  named :  and  in        P**wtf« 
prder  to  (hew  that  it  was  the  intention  of  the  tcftator  that 
it  fhould  pafs»  the  following  evidence  was  offered  for  the 
defendants,  and  received  by  the  learned  Judge,  fubje&  tq 
the  opinion  of  this  Court  upon  its  admiffibility. 

1  ft,  An  indenture  tripartite,  dated  the  ift  of  February 
I792,  between  H.  Milnes  (the  tcftator),  Mary  Spragging 
his  intende4  wife,  and  T.  Sf ragging,  a  truftcc,  whereby, 
after  reciting  the  intended  marriage,  and  that  for  making  , 

a  jointure  for  the  faid  Mary,  Henry  Milnes  had  agreed 
that  the  copyhold  mefluage,  homeftead  clofes,  lands, 
grounds,  allotments,  and  hereditaments,  thereinafter  de- 
fcribed  and  covenanted  to  be  furrendered,  (hould  be  fettled 
to  the  ufes  thereinafter  e*prefied  j  H.  M,d™s  covenanted 
with  the  truftees,  that  after  the  marriage  he-would  fur-  • 

rpnder  all  that  copyhold  mefluage  with  the  homeftead  and 
appurtenances  in  North  Collinghamy  antt  all  thofe  feveral 
copyhold  clofes  and  parcels  of  land  and  grounds,  allot- 
ments, and  hereditaments,  therein-after  defcribed  (enu- 
merating the  feveral  clofes,  and  amongjft  the  reft  the  clofe 
in  qucftion)  to  the  ufes  in  the  indenture  mentioned,  and 
containing  alfo  a  covenant  from  Milnes  of  his  lawful  feifia  . » 
of  the  faid  copyhold  hereditaments  and  premifes,  and  of  his 
authority  to  furrender  the  fame  to  the  ufes  aforefaid. 
This  indenture  was  executed  by  the  parties,  and  the 
marriage  afterwards  took  effe£t.  The  whole  of  the  real 
property  in  North  and  South  Collingham%  to  which  the 
teftator  was  entitled  at  the  time  of  making  his  will  and 
fjf  his  death,  was  comprised  ip  the  above  fettlement,  with, 
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1809.        the  exception  of  the  Sudmarjh  or  Cow-Pafture  freehold 
1  clofe,  and  he  had  no  other  real  property  except  his  free- 

•ntheDemifeof  hold  property  at  Newark ,  which  was  alfo  devifed  by  his 
*iaintt  ,  will.  The  eftate  comprifed  in  the  fcttlement,  therein  de- 
fcribed  as  of  copyhold  tenure,  contains,  beGdes  the  freehold 
cbfe  in  queflkn,  feveral  other  parcels  of  land  of  freehold 
tenure;  but  neither  the  Gtuation  nor  extent* of  thefe 
parcels  can  beprecifely  afcertained.  2d,  A  bond  from  the 
teftator  of  the  fame  date  with  the  fcttlement, 'for  2000/., 
conditioned  to  be  void  if  he  (hould  permit  Mary  Sprag- 
ging  in  cafe  (he  furvived  htm  to  take  all  his  liquors  and 
proviGons  for  houfekeeping,  and  enjoy  for  her  life  his 
dwelling- houfe  in  Newark,  and  all  his  houfehold  furni- 
ture, &c,  over  and  above  the  proviGon  intended  to  be 
made  for  her  by  afettlement  of  his  copyhold  eftate  in  Colling- 
bam.  3d,  The  rough  draft  of  the  fettlemcnt,  proved  to 
have  been  perufed  and  corrected  by  the  teftator's  own 
hand,  and  an  alteration  made  by  him  in  the  defcription 
of  the  very  clofe  in  queftion,  which  had  been  named  in 
the  draft  the  Little  Ope  Pa/lure  Clofe  %  and  which  he  altered 
to  the  haft.  And  the  teftator  in  giving  his  inftru&ions  to 
Mr*  Allen  his  attorney  for  the  above  deeds,  described  the 
whole  of  the  property  contained  in  the  fettlement  as  copy 
hold.  4th,  A  book  indorfed  "  Collingbam  Eftate  Survey," 
found  in  a  box  among  the  teftator's  title  deeds  and  writ- 
ings, containing  the  following  particulars  of  his  eftate  in 
his  own  hand-writing.  "  Henry  Milne/  eftate  at  North 
and  South  Collingham  taken  fince  the  inclofure."  The 
lift  began  with  the  houfe,  buildings,  and  homeftead,  fol- 
lowed  by  the  names  of  the  feveral  clofes  of  the  old  in- 
clofure,  with  the  number  of  acres  in  each ;  in  which  the 
clofe  in  queftion,  called,  «  The  Leaji  Ox  Pafture?  is 
enumerated  amongft  the  reft,  without  diftinftion ;  but  in 

the 
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the  lift  of  the  new  inclofures  immediately  following  the        1809* 
other,  one  of  the  clofes  is  mentioned  as  <c  Sudmarfb  free-         ■        ■ 
hold  clofc."     And  the  fame  diftin&ion  occurred  again  in  ontbeDcmifeof 
a  5  th  paper,  alfo  found  among  the  teftator*s  title  deeds         A°^' 
and  writings  and  indorfed  by  him,  containing  the  rental       Brown. 
of  the  feveral  clofes.     And  at  the  bottom  of  this  rental, 
the  whole  of  which  was  in  the  hand-writing  of  the  tefta- 
tor, is  this :   "  All  the  rents  of  the  copyhold  lands  of 
H.  Milnes  in  North  and  South  Collingham,  now  in  (he  te- 
nure of  W.  Lanfdale,  T.  Pacy,  and  W.  Rodall,  are  fettled 
on  Mary  my  prefent  wife  for  her  life/'    The  heirs  at  law 
took  equal  portions  with  the  other  devifees  under  the  will 
of  the  teftator.    The  vcrdift  was  to  be  entered  for  the 
plaintiff  or  the  defendants,  according  to  the  opinion  of 
the  Court  upon  the  cafe. 

Balguy\\xn.,  for  the  defendants,  contended  that  the  evi- 
dence was  properly  admitted  to  explain  the  fenfe  in  which 
the  teftator  had  ufed  the  word  Copyhold  in  his  will ;  ift, 
becaufe  the  property  was  mifdefcribed  in  the  will ;  and, 
adly,  becaufe  the, will  refers  to  the  fettlement,  as  includ- 
ing all  which  was  fettled  on  his  wife,  and  by  which  fettle- 
ment the  mifdefcription  may  be  corre&cd.  ift,  by  the 
devife  of  all  his  copyhold  cft&tes  in  North  and  South  Colling* 
ham,  &c.  after  the  deceafe  of  his  wife,  in  truft  to  his  two 
nephews  to  fell  and  divide,  it  is  plain  that  he  meant  the 
whole  of  that  eftate  by  him  before  miftakenly  called  copy* 
hold,  which  was  fettled  upon  his  wife ;  becaufe  \t  had 
firft  given  to  her  all  his  wines,  &c  "  in  addition  to  the  * 
"  fettlement  I  have  made  h?r  upon  my  copyhold  eftate." 
The  fettlement  explains  the  ground  of  the  miftake ;  for 
it  defcribes  as  copyhold  the  clofe  in  queftion,  though  in 
U€t  freehold :  and  it  alfo  conveyed  feveral  other  clofes  of 

freehold 
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1 809.        freehold  tenure,  though  the  extent  of  them  cannot  now  f>4 
-     "■        afcertained,  being  fo  intermingled  with  the  copyhold  as 
ontbcDciifcof  no  longer  to  be  capable  of  being  diftinguUhed  from  it. 
B«oww         I(  aPPcar8  therefore  that  when  the  teftator  fpoke  of  hii 
jg**ft         copyhold  eftates  which  were  fettled  on  his  wife,  he  did  not 
fnerely  tnean  that  part  of  die  fettled  eftates  which  was  of 
copyhold  tenure.,  but  the  whole  of  the  fettled  eftate,  the 
greater  part  of  which  indeed  was  copyhold,  but  which 
alfo  included  fome  clofes  of  freehold  temrte  intermingled 
and  confufed  with  the  copyhold,  and  therefore  defignated 
by  the  fame  term,  which  is  ufed  merely  as  defcripuve  of 
the  property,  and  not  of  the  tenute.     And  to  (hew  that 
property  mifdefcribed  may  pafs  under  fudh  mifdefcrip- 
tion,  if  clearly  afcertained,  he  referred  to  Roe  d.  Conollj  v. 
Vernon  (*),   and  ^Doe  d.  Cook  v.  Danvers  (k).     It  is  alfd 
apparent  from  the  fubfequent  claufe  which  fpeaks  of  the 
dlvifion  he  had  made  of  his  real  znd  perfondl  eftate,  that 
the  teftator  meant  to  include  the  whole  of  his  real  eftate 
in  the  description  before  ufed.   He  concluded  by  referring 
to  other  cafes  where  evidence  dehors  the  wi]l  had  been 
admitted  to  explain  it.     Pulteney  v.  Ld.  Darlington  in 
I773>  c*te(*  fr°m  theRegifter,  fo.  710.  in  Hinchcliffe  r. 
hinchcliffe  %  3  Vtf.  Jun.  521.     Druce  v.  Denifon,  6  Fef. 
jun.  385.     Lord  Chenefs  cafe,  5  Rep.  68.     Beaumont  ?. 
Fell*  2  P.  Wms.  141.     River/  cafe,  1  Atk.  4 10.     Thomas 
d.  Evans  v.  Thomas^  6  Term  Rep.  671.-  and  Whtthread  r. 
May,  2  Bof.  &  Pull.  S92- 

■ 

Copley,  contra,  contended  that  in  this  cafe  where  the 
teftator  had  left  property  cotrefpbnding  with  the  defcrip- 
tion  in  the  will,  eitrinfic  evidence  was  not  admiffibk  to 
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to  (hew  that  he  meant  to  include  other  property  not  falling        1 809* 
within  that  description :  though  he  admitted  that  fuch        — — 
evidence  may  be  received  to  explain  the  teftator's  mean-  onttwDeimfeof 
ing  in  cafes  where  he  has  no  property  anfwering  the  de-         s^h/ 
fcription  in  the  will :  as  in  Day  v.  Trig  (a).     This  diftinc- 
tion,  he  faid,  was  recognized  in  mod  of  the  cafes  cited ; 
and  alfo  in  Denn  d.  Wilkins  v.  Kcmejs  (b)>  and  Knotsford 
v.  Gardiner  (c).     Then  as  there  was  copyhold  to  anfwer 
the  defcription  in  this  will,  it  cannot  be  faid  to  be  a  mif- 
Aefcriptum  of  the  teftator's  property*    The  cafes  in  Chad- 
eery  where  the  extrinfic  evidence  has  been  admitted  do 
not  apply,  becaitfe  they  involve  queftions  of  truft,  or 
eledion,  or  other  con fi derations  of  equitable  cognizance 
only.     In  Hinchcltffe  v.  Hinchcltffe  (d)  the  Mailer  of  the 
Rolls  exprefsly  difclaimed  receiving  the  extrinfic  evidence 
to  explain  the  will ;  and  only  received  It  to  explain  the 
circumftances  in  which  the  teftator  was  at  the  time  of  the 
devife._  And  Lord  Eldon%  in  Druse  ,v.  Denifon (*),  evi- 
dently difapproved  of  Pultenej  v.  Lord  Darlington  and 
other  cafes  where  extrinfic  evidence  was  received  in  any 
degree  to  explain  words  in  a  will,  which  were  unambigu- 
ous.    Here  in  order  to  let  in  the  evidence  the  word  copy- 
hold mud  in  effe£fc  be  expunged  from  the  will.    The 
fettlement  is  indeed  referred  to  in  the  firft  claufeof  the 
will,  but  not  for  the  purpofe  of  explaining  the  extent  of, 
the  property  bequeathed  :  the  teftator  does  not  affeft  to 
devife  all  the  eftate  comprifed  in  the  fettlement ;  which 
would  have  let  in  the  evidence  of  the  fettlement  to  (hew 
what  did  pafs  by  it :  and  there  is  no  reference  whatever 
1  to  the  fettlement  in  the  fubftquent  claufe  of  the  will  by 

1 
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1809.  which  the  defendants  claim.      Neither  does  the  con- 

"  fufion  of  the  freehold  with  the  copyhold  clofes  bear  upon 

ontheDemifeof  the  queftion  as  to  the  freehold  in  difpute,  which  is  clearly 

«;««#'  defined,  and  requires  no  reference  to  the  fettlement  to 

Bll0W,,•  afcertain  ir. 


Balguyf  in  reply*  faid  that  in  confidering  the  meaning 
of  a  particular  claufe  in  the  will,  the  Court  was  not  re- 
ftrained  to  look  at  that  claufe  only,  but  might  colle&  the 
intention  of  the  teftator,  as  to  the  property  which  he 
meant  to  devife  by  that  particular  claufe,  from  the  whole 
of  the  will.    That  the  evidence  went  to  (hew  that  the 
particular  freehold  clofe  was  included  in  that  portion  of 
the  teftator's  property  which  was  called  by  the  general 
name  of  the  copyhold  eflate,  becaufe  the  greater  part  of  it 
was  of  that  description,  and  the  fmall  portions  of  free- 
hold were  intermingled  and  confolidated  with  it :  and 
that  all  the  evidence  was  admiffible  in  this  view  of  it, 
but  particularly  the  fettlement,  which  was  referred  to  by 
the  will  itfclf. 

Lord  Ellenborough  C.  J.  faid  that  as  the  cafe  ap- 
peared to  involve  a  general  queftion  of  extreme  impor- 
tance, the  Court  would  look  further  into  it  before  they 

delivered  theii  opinion.     And  now  his  Lordfhip  deli- 

« 

vered  judgment. 

This  was  a  fpecial  cife,  referved  at  the  trial  of  an 
eje&ment  for  a  clofe  of  freehold  land,  called  The  leafl 
Ox  Pqfture  Clofe,  in  North  Collingham%  in  the  county  of 
Nottingham.  The  queftion  arofe  on  the  will  of  one 
Henry  Milnes,  whether  fuch  clofe  pafled  by  the  devife  in 
that  will,  of  all  the  teftator's  copyhold  cfatcs  in  North  and 
South  Collingham>  to  his  nephews,  Thomas  Bland  and 
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William  Brrwn  :  if  it  did,  the  leflbrs  of  the  plaintiff  had  1809. 
untitle :  if  it  did  not  paft  by  fuch  devife,  it  defcended  to 
the  leflbrs  of  the  plaintiff,  who  are  his  heirs  at  law.  ©ntheDcmifcof 
[Then,  after  dating  the  words  of  the  will' as  before  fet  jg***ft 
out,  his  Lord&ip  proceeded].  The  fa£ka  were  that  the 
teftator  had  at  the  time  of  making  his  will,  and  alfo  at 
the  time  of  his  death,  befides  the  freehold  clofe  in 
queftion,  another  freehold  clofe,  called  the  Sudmarjb  ot 
Cow-pqftUre  Cloft,  fituate  in  North  Collingham,  and  Wat 
alfo  feifed  of  othet  freehold  and  copyhold  premifes  in 
North  and  South  ColJingham,  and  had  furrendered  the 
Copyhold  to  the  ufe  of  his  will.  On  the  face  ofahe  will 
We  find  no  ambiguity*  The  teftator  gives  to  his  nephews 
Thou  Bland  and  Wtn.  Bro<wn>  theit  executors,  admi* 
niftrators,  heirs,  or  afSgns,  in  truft,  after  the  death  of 
his  wife,  his  dwelling-houfe  at  Newark,  with  all  his 
houfehold  furniture,  plate,  &c.  and  all  his  topyhold 
eftates  in  North  and  South  Collingham^  and  all  hi$  fr/thdd 
Cow-pafture  clofe  in  North  Collingham  :  and  he  had  cofo* 
£0/4/ eftates  in  North  and  South  Collingham^  and  a  freehold 
Cow-pafture  clofe  \  which  anfwer  and  fatlsfy  the  terms 
of  that  devife;  which  terms  are  definite  and  certain  c 
and  on  this  claufe  alone,  it  could  not  be  contended  for  a 
moment,  that  evidence  could  be  admitted  to  (hew,  that 
in  this  description  of  all  his  copyhold  eftates,  the  teftatof 
meant  to  include  freehold  property.  But  the  argument 
on  the  part  of  the  defendants  is,  that  a  prior  claufe  of 
the  will  may  be  brought  down  to  and  connected  with  the 
devife  of  the  copyhold  to  the  truftees ;  and  fo  open  ft 
door  to  let  in  the  evidence  of  intent  from  matter  dehor* 
the  will.  That  prior  claufe  is  at  the  beginning  of  the 
will,  where  the  teftator  gives  to  his  wife  all  his  wine** 
Vol,  XI*  G  g  liquors* 
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l80£»        liqaorsj  and  provifions  for  housekeeping,  in  addition  t$ 
l^  the  fettlement  I  have  mad*  her  upon  my  copyhold  efiate :  and 

*  bL^***  thc  ar8ument  »•  wc  wiu  ****  **«  bT  *«  fettlcmcnt 
*j*<V        made  on  his  wt£r,  the  teftator  covenanted  to  furrendet 
to  the  ufes  of  that  Settlement  certain  copyhold  premiles, 
enumerating  them,  among  which  is  the  freehold  clofe  ia 
quefttqn :  and  as  he  has  by  his  will  given  her  his  wines 
and  provifions  of  houfekeeping,  in  addition  to  the  ftttle- 
tnent  made  her  on  his  copyhold  efiate,  his  fubfequent  devife, 
after  the  death'of  his  wife,  of  all  his  copyhold  efiatef  in 
North  and  South  Collingham,  muft  have  been  intended  by 
him,  and  muft  be  understood  by  the  Court,  as  compris- 
ing all  that  he  had  fettled  on  his  v)ife  under^the  denomination 
if  copyhold,  or  rather  that  he  meant  to  fettle  on  heT,  under 
that  denomination.     But,  independently  of  the  other 
•    obje&ions,  we  think  the  argument  fails  in  conneQing  the 
two  claufes,  or  in  railing  any  ambiguity  if  they  were 
connefted.      The  only  circumftance  is,   that  in  both 
claufes  the  teftator  ufes  the  term  copyhold  eftate ;  and  ia 
thc  latter  claufc  he  devifcs  all  his  copyhold  eftates,  with 
other  property,  after  thc  death  of  his  wife.    But  it  does 
Hot  neceftiily  follow  that  he  meant  to  devife  to  the  trufr 
tees  the  fame  premtfes  which  he  had  fettled  on  his  wife  ; 
or  that  when  he  made  his  will  in  the  year  1800  he  was 
under  the  fame  miftake,  with  refpeft  to  the  tenure  of 
.this  part  of  his  eft  ate,  as  he  might  have  been  under  in 
1792,  when  he  made  his  fettlcmcnt,  or  at  the  date  of 
his  rental  in  1794.    It  would  be  going  further  than  any 
cafe  which  wc  arc  aware  of  has  yet  gone,  in  admitting 
evidence  of  intent,  from  extraneous  circumftances,  tp 
extend  plain  and  unequivocal  words  in  a  will.    The  terms 
vfed  in  both  claufes  are  unambiguous*    The  teftator  bad 
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fettled  copyhold  eftates  on  his  wife  :  fo  far  the  exprcilon  in 
the  firft  claufc  is  correct :  and  even  if  the  fettlement  refer- 

Doe, 

red  to  were  looked  at,  that  would  prefent  no  ambiguity  as  ootheDcmifcof 

to  the  quality  of  the  eftates  fo  fettled.  He  had  alfo  copy*         sgmnfi' 

hold  eftates  to  devife :  here  again  he  is  corre£t.    And       *Rgw*» 

therefore  we  do  not  feel  ouxfclvcs  at  liberty  to  look  be* 

yond  the  will  for  circumftances  from  whence  an  intent 

nay  be  collected  to  include  property  of  a  different  dc- 

fcription,  and  where  nothing  appears  .to  require  fucji  a 

violation  of  the  ordinary  terms  ufed  in  the  description   . 

pf  property :  and  it  would  be,  as  we  apprehended,  molt 

dangerous  to  allow  ourfelves  thai  latitude.    The  poftea 

therefore  mud  be  delivered  to  the  plaintiff, 


Barnes  againft  Hunt,  t^H^* 

Q  June  loth. 

HTHE  declaration  confided  of  two  counts  in  trefpafs,  To  a  declaration 

the  6rft  of  which  alleged  that  the  defendant  on  the  ^S^St 

ift  of  September  1808,  and  on  divers  other  days  and  times  J^^J5jJ5j 

between  that  day  and  the  day  of  exhibiting  the  plaintiff's  *c,»  *hc  Plot 

*  '  or  alleged,  that  at 

bill,  broke  and  entered  the  plaintiff's  clofe  at  Combet  &c.  the  raid  feveral 

d*y«»  &•  the 

and  with  dogs  hunted  and  beat  for  game  there,  and  com-  defendant  corn- 
emitted  other  trefpaffes  there,  particularizing  them:  and  feveral  tref- 
thc  fecond  count  was  fimilar,  in  refpeft  of  another  clofe  ifS  pWntLfl 
of  the  plaintiff  at  Combe,  except  that  it  omitted  fome  of  J^f  ^j^ 

the  trefpafles  particularized  in  the  firft.    The  defendant  defendant  of 

.hit  own  wrong* 
pfcaded,  ift,  the  general  iffue;  2dly9  as  to  the  breaking  and  without  the 

and  entering  the  clofe  in  the  firft  count  mentioned,  and  committed  the 

committing  all  the  trefpafles  therein*   alleged,  (except  pl/res^c^Md 

that  evidence 
# f  a  licence  which  covered  fome,  hut  not  al|  of  the  trefpafles  proved,  within  the.  period 
bid  in  the  declaration,  did  not  fuilayi  the  j  unification  upon  the  iflue  taken  by  the  repli* 

G  g  ?  breaking 
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breaking  locks  of  gates,  &c.)  ai  the  faid feverai days  and 
timet)  &c.  s  and  as  to  the  trefpafles  in  the  laft  count 

jpAKNIf  * 

^ox/t/f        mentioned  at  the  federal  times,  <5cc.,  the  defendant  averted 

ft  VST* 

the  identity  of  the  clofes,  and  of  the  fcreral  days  and 
times  mentioned  in  the  two  counts 5  and  then  pleaded 
that  gt  the  faid feverai  days  and  times  wheo,  &c,  he  com- 
mitted the  faid  federal  trefpafles  in  the  intiodu&ery  part 
of  his  plea  mentioned  by  tie  leave  and  licence  of  the  plain* 
tiff.    The  plaintiff  replied  that  the  defendant  of  his  own 
wrong,  and  without  the  iaufe  by  him  in  that  behalf 
alleged,  committed  the  faid  feverai  trefpafles,  &c. ;  on 
which  iffue  was  joined.  '  At  the  trial  before  Cbamhre  J. 
at  Salt/bury^  it  appeared  that  the  defendant,  who  had  been 
warned  by  a  prior  notice  from  the  plaintiff  not  to  trefpafs 
upon  his  grounds,  was  feen  trefpaffing  thereon  on  the  ;ft, 
?d,  1 3th,  and  1 9th  of  September,    That  oa  the  ad,  as  the 
defendant  was  returning  from  (hooting  upon  the  plaintiff's 
land,  he  met  the  plaintiff,  and  after  mutual  falatation 
offered  him  fome  game,  which  the  latter  accepted  and 
thanked  him  for.     And  the  defendant  having  then  afked 
whether  a  Mr*  H.  w^s  to  have  all  the  game,  (meaning  on 
the  plaintiff's  land,)  the  plaintiff  replied,  "  I.  do  not  care 
who  has  the  game ;  you  may  kill  as  much  as  you  like,  or 
all  if  you  pleafe,  fo  as  you  do  not  ride  over  my  corn." 
Off  this  evidence  two  questions  arofe ;  one  upon  the  form 
of  pleading ;  whether  as  the  plaintiff  had  declared  for 
trefpafle*  committed  on  a  particular  day  and  on  divers 
Other  days  and  times  afterwards ;  and  the  defendant's 
plea  alleged  generally,  thathe  had  done  all  the  ads  com- 
plained of  (except  fome  trefpafles,  of  which  no  evidence 
was  given)  by  the  licence  of  the  plaintiff;  and  the  whole 
of  that  plea  was  put  in  iffue ;  there  was  any  neceffity  for 
the  plaintiff  to  have  made  a  new  aflignrncnt,  to  enable  him 

\  w 
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to  recover  for  the  trefpafles  committed  prior  to  the  licence,        1809. 
The  other  queftion  was,  whether  the  licence  could  by  re*  • 

htion  apply  to  the  prior  trefpafles,  vfe,  on  the  ift  and  q>4        <£**? 
of  Stpttmfar :  but  this  was  afterwards  abandoned  upon        ****** 
(hewing  caufet    The  plaintiff  took  a  verdift  for  the  firlfe 
ttefpafs,  with  nominal  damages ;  and  liberty  was  given  to 
the  defendant  to  move  the  Court  to  fet  a(ide  that  vcrdi#t 
and  enter  a  vcrdift  for  the  defendant, 

This  was  accordingly  moved  by  Burrougb  in  the  hit 
term,  who  contended  that  the  cqufe  only,  namely  the  li- 
cence which  went  to  the  whole  trefpafs,  was  put  in  iffuc 
fey  the  replication  \  and  there  being  no  new  alignment,  and 
proof  'having  been  given  of  trefpafles  whi?h  were  covered 
by  the  licence,  the  defendant  was  entitled  to  a  v«rdi£b 
And  he  faid  that  it  had  been  always  under  flood,  and  the 
pra&ice  on  the  Weftern  Circuit  for  many  years  had  been 
in  conformity  with  the  general  underftanding,  that  if  the 
plaintiff  m Ant  to  difpute  the  application  of  the  licence  ' 

pleaded  to  the  particular  trefpafs  declared  for,  it  was  nf- 
ceflary  for  him  to  new  affign  it. 

Lord  EllenborouGh  C.  J.  then  faid,  that  he  did  no( 
feel  the  weight  of  the  objedion  ;  but  as  fucb  a  pra&icc 
had.  prevailed,  the  ground  of  it  was  fit  to  be  confidered 
upon  a  rule  niG.  To  him  it  appeared,  at  prefent,  that  the 
declaration  alleging  feveral  trefpafles,  on  divers  days  apd 
times,  the  plea  of  licence  to  the  whole  (hould  be  under* 
flood  as  applying  to  each,  reddendo  fingula  fingulis ;  and 
that  it  was  neceffary  to  prove  a  licence  co-extenfive  with 
the  trefpafles  proved  at  the  feveral  days  and  times  in- 
.  eluded  in  the  declaration :  and  here  the  licence  proved 

<Ud  not  coyer  all  the  trefpaJTct, 

■  »  .1  . 


Beat. 
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1809.  Lens  Serjt.,  Dampier,  and  Cajberd  now  ihewed  caufe 

~  againft  the  rule,  and  obferved  that  though  there  w.ere  two 

Br  ^  a  m  w  a  

^^^^  counts,  yet  they  were  reduced  in  efftft  to  one  by  the  fpe- 
cial  plea  which  averred  the  identity  of  the  refpe&ive 
trefpafies  in  each.  Then  taking  it  as  if  there  were  but 
one  count,  ftiil  the  plaintiff,  having  declared  for  fcvetal 
trefpafies  on  divers  days  within  the  period  dated,  was  at 
liberty  to  give  in  evidence  as  many  trefpafies  as  there 
were  days  included.  And  the  defendant  does  not  by  hit 
plea  confine  the  generality  of  the  count,  by  fele&ing  one 
or  more  a&s  of  trefpafs,  and  (etting  up  a  licence  to 

cover .thofe  particular  acts;  which  would  have  driven  the 

1 

plaintiff  to  new  aflign,  if  he  meant  to  rely  on  other  ads 
of  trefpaft ;  but  he  fays,  as  to  the  trefpajfes  at  the  hid 
fevtral  days  and  times,  &c.  he  had  the  licence  of  the  plain* 
tiff:  infilling,  therefore,  on  a  licence  co^extenGve  with 
the  number  of  trefpafies  which  might  be  proved  under 
.  the  count*  So  a  new  afiignment  would  not  have  carried 
the  matter  further,  but  mud  have  been  a  mere  repetition 
.of  the  declaration.  It  would  even  have  amounted  to 
pleadiog  double ;  becaufe  it  would  have  been  pleading 
again  wh*t  had  been  anfwered  by  the  plea.  In  Cbeafi* 
ley  v.  Barnes  (a),  a  Qngie  trefpafs  being  laicl  in  the  count, 
and  that  being  juftified,  and  ifiUe  token  on  fucb  judi- 
cation, the  Court  held  that  a  new  afiignment  wa$ 
Rouble, 

Burrougb  (P*// Serjt.  was  with  him}  in  fupport  of  the 
rule,  contended  that  though  upon  the  plea  of  not  guilty 
the  plaintiff  might  prove  as  many  trefpafies  as  he  pleafcd 
within  the  £%riod  laid  in  his  declaration ;  yet  upon  the 

(«)  a*  E*f,  73. 

.        Pi* 
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fclea  of  licence,  the  proof  of  which  lay  upori  the  defend-         1809* 
ant,  the  trefpafles  were  agreed  upon,  and  nothing  was  in        ^    „„ 
iffue  except  the  caufe  of  the  jufiifieation,  namely,  the  11-         *g**** 
cence  ;  and  if  the  defendant  proved  any  trefpafs  covered 
by  his  licence,  the  iflue  mud  be  decided  for  him.    [Lord 
Elknborough  C.  J.    The  queftion  is,  what  is  the  caufe  un- 
der the  replication  of  de  injuria  fua  propria,  abfque  tali 
cauia 5  is  it  one,  or feveral,  trefpafles ;  and  one,  or  fcveral 
licences?]     In  Sayre  v.  The  Earl  of Rochford \a)  Black- 
fione  J.  faid  that  the  words,  de  injuria  fua  propria,  were 
merely  introductory  5  that  the  traverfe  was  contained  in 
the  words,  abrque  tali  caufa ;  and  whatever  went  to  dif- 
prove  that  caufe  was  admlffible  evidence,  and  nothing 
elfe:  and  Crogate's  cafe(J)  explains  what  the  caufe  is : 
which  is  the  ground  of  the  juftification.    Here  the  li- 
cence is  the  only  caufe,  and  it  has  always  been  fo  cQniU 
dered. 

Lord  Ellrnborouch  C.  J*  The  caufe  is  one  combined 
thing  ariGng  out  of  fcveral  fafts 5  and  I  will  venture  to 
tranflate  that  word  in  this  cafe  into  what  it  really  means, 
and  that  is,  without  the  matter  of  excufe  alleged*  Now 
what  is  the  matter  of  excufe  alleged  ?  The  defendant, 
in  anfwer  to  a  declaration  complaining  of  feveraftrefpatfes 
committed  by  him  on  the  ift  of  September,  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of 
exhibiting  the  bill,  fays  that  at  the  faid  fever  al  Hays  and 
times  when,  &c.  he  had  the  licence  of  the  plaintiff;  not 
a  licence  to  commit  one  or  more  trefpafles,  but  a  licence, 
as  large  as  the  declaration,  to  commit  as  many  trefpafles  as 
the  plaintiff  has  afligued  and  is  able  to  prove.  What  then 
does  the  replication  import  when  it  alleges  that  the  de- 

(«)  %  B/sc.  Rtf>.  1170*  (b)  S  Rej>.  66,  7. 

fecdant 
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1809.       fondant  of  his  own  wrong  and  without  the  caufe  alleged 
„  Committed  the  feveral  trefpaffes  ?    It  denies  the  defend* 

Bab Kit  * 

mrf  2nt*s  Edification  to  the  eltent  pleaded  by  him :  it  denies 
that  he  had  licence  to  commit  the  feveral  injuries  of 
which  the  plaintiff  complained  and  it  aide  to*  prove  within 
the  terms  of  his  declaration*  Whatever  pra£tke  niay 
hare  prevailed,  this  fenfe  of  the  pleadings  appears  to  me 
to  be  clear. 

Grose  J.  was  of  the  fame  opinion* 

Lb  Blanc  J.  The  defendant  having  by  his  plea  ap- 
plied a  licence  to  all  the  trefpaffes  complained  of,  the 
plaintiff,  intending  to  deny  a  licence  co-extenfive  with 
thofe  trefpaffes,  could  only  reply  as  he  has  done* 

Bayley  J.  The  declaration  is  general*  complaining 
of  trefpaffes  on  divers  days  within  a  certain  period.  The 
defendant  undertakes  to  meet  that  general  and  indefinite 
charge,  and  fays,  in  effeft*  that  whatever  may  be  the 
number  of  trefpaffes  that  the  plaintiff  complains  of  within 
that  period,  he  is  prepared  to  (hew  as  many  licences* 
The  Replication  dates  that  the  defendant  at  the  faid  feve- 
tal days  committed  the  faid  feveral  trefpaffes  of  his 
own  wrong,  and  without  the  caufe  alleged*  What 
does  that  put  in  iffue  but  that  the  defendant  had  a  licence 
to  cover  all  thofe  trefpaffes*  Then,  in  common  fenfe  and 
underftanding,  we  mult  take  it  that  the  caufe  put  in  iffue 
by  the  replication  is,  that  the  defendant  had  not  a  licence 
co-extenfive  with  the  trefpaffes  complained  of:  and  a 
hew  afiignment  could  have  done  no  more  than  repeat  the 

lame  thing* 

Rule  dlfcbaiged* 

END  09  T&IWTT  TBEM. 
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Court  of  KING'S  BENCH, 


1ST 


Michaelmas  Term, 

In  the  Fiftieth  Tear  of  the  Reign  of  Gborgk  lit. 


The  Kino  agatnft  Morgan  (aj*  m*.  ija 

Affidavit,  co* 

Z>EMBROKE8HlRE.—Th\M  was  an  information  filed  King'*  Bench,** 
by  3TZ*  Attorney.  General  againft  the  defendant  for  Anon*7-<taio» 
aflaulting  and  obftru&ing  an  officer  6f  the  eicife  in  the  j^nUoii  ox 
doe  execution  of  his  office  s  to  which  the  defendant  had  ^  £££££, 
foffiered  judgment  to  be  figned  by  default.    And  on  this  permitted  to  be 

retd  inagcrava** 

day.  when  he  came  up  to  deceive  fentence,  the  affidavit  tic*  after  jod*- 

menebvdefruk* 

iipon  which  the  Attorney-General  had  filed  the  informa- 
tion wa*  offered  on  the  pArt  of  the  crown  to  be  read  in 
aggravation ;  but  wai  obje&ed  to  by  Mr.  Er/kint9  for  the 
defendant,  as  not  having  been  fworn  in  the  caufe.  But 

(*)  The  note  el  this  cafe,  which  was  decided  in  thtt  coutt  in  Mich. 
45  G**  j.  1S04,  was  communicated  to  mc  lately  07  Mr.  D to/try  1  and 
Involves  *  point  of  general  practice. 

Vot-XI.  Hh  .22* 
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l8op.  ¥he  Court,  after  deliberation,  permitted  it  to  be  read; 

"  the  affidavit  being  entitled.  rt  In  the  King's  Bench/*  fworo 

The  Kino  . 

againjt  before  a  Commifibner  of  the  Court,  am)  being  the  foun- 
dation of  a  proceeding  in  the  court;  and  the  Court  un- 
derflanding  that  it  had  been  the  pradice  for  fuch  affidavits 
to  be  read  off  judgments  by  default. 


'  5^»  Philip   Thomas    Wykham    againft   Sophia 

JCiji  cth. 

Elizabeth   Wykham,  an  Infant,  by  her 
Guardian,  and  Others. 

Z^ct^n  '  PHILIP  Lord  Wtnman  being  feifed  id  fee  of  divers 
Und$  to  ttuftee*  reai  cftates,  and  entitled  in  fee  to  the  equity  of  rt- 

and  rheir  heir*,  '         .  ^       • 

to  pay  debu  in    demption  of  certain  anher  real  eftates  then  mortgaged  in 

aid  of  the  per-  ,  * 

fonil  cftatc,  de-  fee  to  Agatha  Child,  by  his  will  dated  the  4th  of  Maj 
plus  and  ail  his  J  75#»  and  duly  executed  and  attefted,  dcvifcd  part  of  fuch 
to^to^  id*'   ^is  ,eSa^  and  Part  °f  ^IS  equitable  eftates  to  Harvey  and 

fons'fycaffi^W  SaJfett  and  l*r*r  **irs>  ul  Utt^  lllat  ^1  *°uU  out  of  *e 

for  life,  with       rent6,  iflfues,  and  profits,  or  by  fale,  from  time  to  time, 

fncceifi ve  re-  r  *  J  * 

maiaden  to,        and  alfo  by  virtue  of  the  power  thereinafter  given  to  them 

trufteesind  '    »  r  «  «  .^  *  **•  • 

their  heirs  to  to  cut  and  fell  coppice  woods,  raife  money  romcient  to 
qutmeftaces6*  Pa7  a&  the  teftator's  debts  and  legacies,  or  fo  much  there* 
tffiSilS"  of  as  hi*  Pcrf°nal  eftate  not  fpecifieally  deviled  would 
tenants  for  life,    not  fcc  fofficicnt  to  pay.     And  as  for  all  fuch  parts  of  the 

with  feverat  re-  ~'  "^ 

snainders  fcc- 

ceffively  to  the  firft  and  other  (bns  of  the  bodies  of  the  teftator's  feveral  foot  jm  tail  made,, 
with  like  remainders  to  Ki#  daughter  &  for  life,  to  truftee^,  &c  and  to  her  firft  and  other 
Cons  fucceflively  in  tail  male :  with  a  provifo  that  each  of  the  teftaior**.  fons,  as  tie  came 
into  poflcffioo,  might  from  time  to  time  grant  or  appoint  all  or  any  part  of  the  lands  where* 
of  lie  mould  be  fo  feifed  and  poflefled  t&  truftas,  oa  truft  by  the  rents  and  profits  to  pay  a 
jointure  to  any  wife,  &c  far  the  term  of  tacb  fuch  wife's  natural  lift  only.  There  were  alfo 
powers  by  deed  to  charge  the  lands  with  portions  for  daughters  and  younger  children,  and 
to  leafe  for  ai  years. 

The  cldeft  fon,  having  married,  by  deed,  reciting  the  will  and  power,  conveyed  certain  of 
the  lands  to  truftees  and  tbtir  be*t§  on  trufrby  tncaents  and  pmftts  to  raife  and  pay  a  joiotwrc  to 
bis  wife  during  txr  natural  life  unlfc  aod  charged  the  lands  with  portions  for  younger  children, 
if  any  j  which  deed  alfo  contained  a  covenant  for  quiet  enjoy  riicni  during  the  \*ift*t  fifes 
Held  that  by  fuch  deed  the  truftees  took  a  ftc, 

fry 
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faid  lands,  tenements  and  hereditaments  fo  given  to  the 
truftee*  which  (hould  remain  after  the  faid  trufts  were 
performed,  he  dev ifed  the  fame,  and  alfo  all  other  his 
freehold  manors,  lands,  &c,  whereof  he  was  feifed  or 
psfiefled,  Tor  wherein  he  was  entitled  to  any  cftate  in 
pofleffion,  reverfion,  remainder,  or  expedancy,  in  th# 
counties  of  Oxfofd>  Kenty  Bucks %  or  elfe  where  in  England, 
to  his  elded  fon  Philip  Wtnman,  for  life,  without  im- 
peachment of  wafte ;  remainder  to  truftees  and  their  heirs 
to  preferve  fubfequent  eftates 5  remainder  to  the  firft  and 
other  fons  fucceflively  of  the  body  of  Philip  Wtnman  in 
tail  male  \  and  for  default  of  fuch  ifiue,  with  like  remain- 
ders  to  his  youngeft  fon  Thomas  Francis  Wtnman  for 
life,  &c.j  to  truftees  and  their  heirs  to  fupport  fubfequent 
remainders  \  and  to  his  6rft  and  other  fons  fucceflively  in 
tail  mail ;  remainder  to  the  teftator's  third  and  other  fons 
in  tail  male  fucceflively,  &c.j  and  in  default  of  all  fuch 
iffue  male  of  the  teftator's  body,  if  the  teftator  fliould 
have  any  other  daughters  beGdes  his  daughter  Sophia 
Wtnman  >  to  and  among  (I  his  faid  daughter  Sophia  and 
other  fuch  daughter  or  daughters  in  tail,  as  tenants  in 
common  \  but  if  no  other  daughter  than  Sophia,  then  to 
her  for  life  without  impeachment  of  wafte ;  remainder 
to  truftees  and  their  heirs  to  preferve  contingent  remain- 
ders j  remainder  to  her  firft  and  other  fons  .fucceflively  id 
tail  male;  with  diyers  remainders  over;  with  the  ulti- 
0>at«  remainder  to  the  right  heirs  of  the  teftato/.  The 
will  aUb  contained  this  provifo :  "  Provided,  that  it  fhall 
"  and  may  be  lawful  to  and  for  each  of  my  faid  fons  P. 
u  -Wtnman  and  T.  F.  Winman%  and  every  other  fon  of 
"  my  body,  when  and  as  they  (hall  refpe&ively  become 
<*  entitled  tp  the  aforef4ifVnanora,  lands,  or  any  part  or 
f •  pasta  thtigpf,  in  popJton9  by  1 irtue  of  the  devifes  and 
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1809.        "  limitations  aforefaid,  from  time  to  time  to  grant,  con* 
wTkTam      °  vcy*  limit,  or  appoint,  wll  or  any  part  or  pans  of  the 
sgahft         «  fai(i  manors,  lands,  Ac.  whereof  they  (hall  refpcAively 
*'  be  fo  feifed  and  poffefled,  to  tru/iees,  upon  rruft  by  the 
"  rents  and  profits  thereof  to  raife  and  pay  any  yearly 
r"  rent-charge  not  exceeding  1000/.  by  equal  quarterly 
"  payments,  clear  of  all  out-goings  and  reprifes  whatfo- 
**  ever,  as  and  for  a  jointure  to  and  for  any  wife  or  wives 
"  that  he  or  they  (hall  hereafter  happen  to  marry,  for  And 
"  during  the  term  of  each  fuch  wife's  natural  lift  only.  And 
**  further,  that  it  (hall  and  may  be  lawful  for  each  of  my 
V  «  faid  fons,  at  any  time  or  times  after  they  (hall  refpec- 

'<  tively  come  into  the  pofleffion  of  the  faid  manors, 
"  lauds,  &c.  by  virtue  of  the  aforefaid  limitations,  by 
"  any  dad  or  detis  executed  in  the  pretence  of  two  or 
«  more  credible  witnefies,  or  by  his  or.their  will  or  wills 
"  r?fpe£tively,  duly  figned*  See.  and  attefted,  &c.  to 
€l  charge  all  or  any  part  or  parts  of  the  faid  manors, 
H  lands,  &c,  whereof  he  or  they  (hall  be  fo  federally 
u  feifed  and  pofiefTed,  with  any  (urn  or  funis,  not  exceed- 
"  ing  the  films  hereinafter  mentioned,  for  portions  of 
"  their  daughters  and  younger  children;  viz.  for  one  fuch 
u  daughter  or  younger  child  5000/.,  for  two  fuch,  &c. 
"  8oco/.,  and  for  three  or  more  fuch,  &c  1 0,00c/., 

*  with  fuch  maintenance  in  the  meantime  not  exceeding 
u  4  per  cent,  intereft  of  their  refpeftive  portions  at  my 
•«  faid  fons  (hall  refpe&ively  by  fuch  deeds  or  wills 
M  appoint."  And  alfo  this  provifo  ;  "  that  it  (hall  and 
"  may  be  lawful  for  my  faid  fons,  or  fuch  other  perfoo 
M  or  perfbns  who  (hall  by  virtue  of  the  limitations  afore* 
m  faid  refpcAively,  when  and  as  they  (hall  come  into 
«  pofleffion  of  the  faid  manqrsi*  lands,  &c.  fo  devifed  to 

*  them  for  life  as  aforefaid,  by  indeptutc  to  demife  and 
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"  leafe  all  or  any  pin  or  parts  of  the  faid  manors,  lands, 
H  &c.  to  any  perfons  for  any  term  or  number  of  years  not 
"  exceeding  21  years  in  poflcffion  $  fo  as  in  every  fuch 
"  leafe  there  be  rtfpc&ively  referred,  &c.  as  great  a 
"  yearly  rent  as  can  be  reafonably  obtained."  Philip  Lord 
Wenmarty  the  teftator,  died  in  Auguft  1^60,  leaving  only 
two  foos,  namely,  Philip,  afterwards  Lord  Wenman,  and 
Ibomas  Francis  Wenman,  and  one  daughter,  Sophia  Wen- 
man,  who  afterwards  married  William  Humphrey  Wyhbam, 
the  father  of  the  plaintiff.  The  tefta  tor's  eldeft  fon, 
Philip  Lord  Wenman^  attained  his  age  of  2 1  years  in  April 
1763,  and  was  thereupon  let  into  poflcffion  of  all  the 
testator's  real  eftates,  and  held  them  till  his  death.  And 
in  1 766  he  married  Lady  Eleanor  Bertie :  previous  to 
which  by  indenture  tripartite,  properly  attefted,  dated  the 

« 

28th  of  June  1766,  reciting  the  faid  Will  of  his  late  fa* 
ther,  whereby  he  was  entitled  to  make  a  jointure  out  of 
the  faid  eftates  upon  a  wife,  and  to  make  provifion  for 
daughters  and  younger  children  j  and  'reciting  his  in* 
tended  marriage  with  Lady  Eleanor,  and  for  making  fuch 
jointure  on  her  in  cafe  (he  (hould  furvive  him  after  the 
marriage  as  he  Was  empowered  to  make  by  virtue  of  and 
according  to  the  true  intent  and  meaning  of  the  faid  re* 
cited  will ;  he,  Phif'tp  Ld.  V.  Wenman,  purfuant  to  and 
by  force  and  virtue  of 'the  faid  power  and  authority  to  hina 
given  for  making  and  limiting  fuch  jointure,  and  of  every 
other  power  and  authority  enabling  htm  thereunto,  did 
grant  and  appoint  unto  the  Earl  of  Abingdon  and  J.  Mow* 
ton  (truftees  and  parties  to  the  deed)  all  and  every  the 
freehold  manors,  lands,  &c.  devifed  to  him  by  bis  father, 
in  the  counties  of  Oxford  and  Buchs%  or  el  ft;  where  in  Eng- 
land, habendum  to  the  truftees  and  their  heirs ,  upon  truft 
by  the  rents  and  profits  thereof  to  raife  and  pay  to  Lady 

H  h  3  *  EUanof 


1809. 

Wykham 

tmnfi 
Wtsnaic 


4$a'  CASES  ro  MICHAELMAS  TERM 

1809.        Eleanor  Bertie  and  her  afltgns,  during  her  natural  Efeonlft 
7       "         the  yearly  rent-charge  of  500/.  by  equal  quarterly  pay- 

"  • ^ HAH 

mgainft         me  nts  clear  of  ail  outgoings  and  reprifes  whatfoever,  as 
and  for  a  jointure  for  the  faid  Lady  E.  B.  in  cafe  the 
marriage  took  effect,  and  (he  (hould  furvivc  the  faid  PUBp 
Ld«  W.f  and  to  be  in  bar  and  fatisfa&ion  of  dower,  &c. 
And  by  that  indenture  Philip  Ld.  W.,  for  making  provi* 
fion  for  the  daughters  and  younger  children  of  the  mar* 
riage,  as  he  was  authorized  and  empowered  to  do  by 
force  and  virtue  of  the  recited  will  of  his  father,  in  pm> 
fuance  of  fuch  power  and  of  every  other  power  enabling 
-lvm  thereunto,  charged  alt  the  faid  manors,  land*,  &c.  in 
'the  counties  of  Oxford  and  Bucks  fubjeft  to  the  jointure 
of  Lady  Eleanor,  with  the  payment  of  the  feveral  fums 
thereto- mentioned.     The  deed  alfo  contained  covenants 
by  Ld.  Wenman  to  the  truftees,  that  he  had  good  tight 
and  full  power  to  make  fuch  grant,  fettlement,  limitations 
'appointment,  and  charge,  as  were  by  him  thereby  made 
refpe&ively,  as  afore  fa  id*  And  further,  that  the  truftees, 
in  cafe  the  marriage  took  eflfed,  and  Lady  Eleanor  furvtved 
him,  (hould  from  time  to  time  after  his  deceafe,  during 
the  natural  lift  only  of  the  faid  Lady  Eleanor,  peaceably 
and  quietly  enter,  poffefs,  and  enjoy  the  faid  manors, 
lands,  &c,  before  granted,  &c.  to  them,  and  take  as  much 
of  the  profits  thereof  as  (hould  be  fufficient  to  pay  the 
faid  yearly  rent  charge  of  500/.,  without  lawful  let,  evic- 
tion, or  interruption,  &c.  of  Lord  Wenman*  his  heirs  or 
nffigns,  or  of  any  other  pcrfon,  &c»    Then  by  another 
indenture  of  the  26th  of  December  1 782,  Philip  Ld.  Wen- 
wan,  the  fon,«made  a  further  jointure  of  300/.  a  year  on 
Eleanor  Lady  Wenman  his  wife ;  recking  as  before  his 
power  under  his  father's  will,  and  granting  and  appoint- 
ing to  Lord  Abingdon  (one  of  the  former  truftees)  and  Sir 
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J.  W.  Gardiner  and  f £<*>  £«#■/,  fiich  parts  of  the  freehold 
manor,  lands.  &p.  in  the  county  of  Oxford  as  were  dc- 

WvjciiiiM 

vifed  to  him  by  bis  father,  to  hold  to  the  truftees  and     m„al"*ft 
their  heirs,  upon  ttuft  by  the  rents  and  profits  to  raife  and 
pay  to  the  faid  Eleanor >  during  her  natural  life  only,  fuch 
further  rent-charge  of  300/.  &c.  in  cafe  (he  furvived  him  j 
with  the  like  covenants  'as  before,  for  his  right  to  make 
fuch  grant,  and  for  quiet  enjoyment  during  her  life  only. 
And  by  another  fimilar  indenture  of  the  I  ft  of  Dec.  1796, 
Lord  Wenman  granted  and  appointed  to  Sir  Wm.  Henry  ' 
Afbhurft  and  i  he  fa  id  Sir  J.  W.  Gardiner,  and  their  keifs* 
fuch  parts  of  the  faid  demifed  eftates  as  lay  in  the  county 
of  Oxford,  and  in  Pounden%  in  the  pariih  of  Ttuyford,  in 
the  county  of  Buds,  upon  trull  to  raife  and  pay  to  Elea- 
nor Lady  Wenman,  during  her  natural  life  only,  a  further 
jointure  and  rent-charge  of  200/.  in  addition  to  the  500A 
and  300/.  before  fettled  on  her  \  with  like  covenants  as 
before.     In  1796  Thomas  Francis  Wenman,  the  fecond 
fan  of  the  tc;ftator  Philip.hord  Wenman,  died  unmarried 
and  without  iffuc,  in  the  lifetime  of  his  elder  brother 
Philip  Lord  Wen fpany  who  died  on,  the  26th  of  March  * 
1800,  without  iffue,  leaving  Eleanor  Lady  Wenman  him 
(ucviving.    Sophia,  the  only  daughter  of  the  £rft»qaottd 
Lord  Wenman,  having  married  and  furyived  Wm.  Hsmt- 
phry  Wykham,  died  io  March  1792*  leaving  iflue  Wm. 
Rd.  Wykham,  her  eldeft  fon,  Philip  Thomas  Wykham,  the 
plaintiff^  and  Harriet  Mary  W,ykhtam%  who  married  the 
defendant  Wittougbby  Bertie*    By  indentures  of  leafe  and 
releafe  of  the  ift  and  ad  of  January  1 799,  tfce  faid  Wm* 
Rd.  Wykham  conveyed  to  Wm.  Watford  and  his  ^irsl\is 
life  eftate  expe&ant  on  the  death  of  Pfr/jp  thep  Lord 
Wenman,  an  Ac  faid  manors,  lands,  ftc.  in  trn/t  fcr  cer- 
tain ufcst  (the  obje&  and  tfttQi  of  which  was  only  to  bar 
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1809.  any  wife  of  his  from  dower.)  Wm.  Rd.  Wykb*mt>  00  the 
death  of  the  laft  Lord  Wenm*n%  was  let  into  potfcffion  of 
sH  the  teftitor's  real  eftates  not  fold  by  the  draftees  under 
the  will,  and  enjoyed  the  fame  till  hit  death :  .and  by  in* 
denture  of  leafe  and  releafe  of  the  aothand  lift  of  Jwwo 
1800,  al)  the  faid  eftates  in  OxfordJbiny  BuA$t  and  Ktnt% 
were  conveyed  by  Wolfvd  ind  Wm.  Rd.  Wykbmm  to 
W.  Meyrick  in  fee,  to  make  him  tenant  to  the  precipe $ 
and  recoveries  were  fullered  of  the  fame  in  Trinity  term 
I800,  in  which  Wm.  Rd.  Wyiham  was  the  vouchee;  at 
which  time  Eleanor  Lady  Wtnman  was  (till  living.  On 
die  1  ft  of  July  1800,  after  the  recoveries  fuffered,  Wmu 
Rd.  Wykbam  died,  leaving  the  defendant  Sophia  Elizakth 
his  heirefs  at  law,  and  (he  is  alfo  the  heirefs  at  law  of  the 
the  teftator  Philip  Lord  Wtnman.  The  mortgages  are  dill 
unlatisfied  and  outftanding ;  and  all  Lord  Wenman  the 
tcftator's  debts  are  not  yet  paid. 

.  The  complainant  filed  his  bill  in  Chancery  againft  the 
defendants}  infiftiftg  that  the  eftate  in  tail  male,  limited  by 
the  faid  will  of  Philip  Lord  W*nm*n  to  the  firft  and  other 
ions  of  the  body  of  his  daughter  Sophia,  was  not  bound  by 
the  faid  recovery ;  and  praying  that  the  plaintiff  might 
be  declared  entitled  to  an  eftate  tail  in  all  the  eftates 
thereby  devifed,  and  that  he  might  be  let  into  pofieffiou, 
and  for  an  account  of  the  rents  and  profits  from  the  death 
of  Wm.  Rd.  Wyiham  \  and  that  the  Earl  of  AHagdm  and 
Sir  Wm.  H.  AJbhurfl*  the  fnrvtftng  troftces  in  the  join- 
tare  deeds  of  Eleanor  Lady  Wtnman,  without  prejudice 
to  her  who  was  then  living,  but  is  fioce  dead,  or  any 
ether  charges  or  incumbrances  sffe&iog  the  fatfl  eftates, 
might  be  direlted  to  convey  tp  the  plaintiff,  to  enable 
him  to  fufftr  a  gdbd  recovery.  And  on  the  hearing  be* 
fore  the  Lord  Chancellor,  he  dire&^d  this  cafe  to  be 

made 
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Hihnji%  for  the  plaintiff,  contended  that  die  truftces 
in  the  jointure  deeds  of  appointment  did  not  take  eftates 
in  fee,  bnt  only  took  eftates  to  theqi  and  their  heirs  fir  the 
life  of  the  jeintrefi  Lady  EleanorBertie,  Firft,  he  considered 
the  cooftruftiou  of  the  power  a*  given  by  the  will  of  Lord 
Wenman*  and  next  the  mode  in  which  that  power  waa 
executed,  ill,  TJhis  being  a  power  given  by  a  will  U  to 
receive  that  conftru£Hon  which  will  beft  effednate  the 
apparent  intention  of  the  teftator.  The  eftates  given  by 
the  will  to  the  ttftator's  two  font,  for  life,  to  the  trufteet 
to  preferve  contingent  remainders,  and  to  the  firft  and 
other  font  pi  jtht  bodies  of  the  elder  and  younger  (bus 
fucceflively  in  tail  ma|e,  are  all  legal  eftates,  and  the  re- 
mainders to  the  two  fons  vetted  remainders.  Then  the 
remainder  to  the  daughters  of  the  teftator,  if  more  than 
&epbia>  as  tenants  in  common  in  tail  general  *  and  if  only 
Sophia,  then  to  her  for  life,  remainder  to  truftces,  &a» 
remainder  to  her  firft  and  other,  fons  fucceffively  in  tail 
male ;  were  alfo  all  legal  eftates :  and  it  is  clear  that  the 
fefctor's  younger  foop  ifcrc  to  have  the  fyme  power  of 

jointuring 
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made  for  the  opinion  of  this  Court,  and  that  the  queftio*        stop, 
Jhould  be, 

Whether  the  truftees  named  in  the  deed  of  appoint* 
ment  of  the  28th  of  June  1766,  and  in  the  other  deeds 
of  the  26 th  of  December  1782  and  the  ift  eA  December 
1796,  or  any  of  them,  took  any  and  what  eftate  and  in-* 
tereft  in  the  manors,  lands,  and  hereditaments  in  quef- 
tion, of  which  Philip  Lord  Wenman*  the  tcftator,  waa 
feifed  in  fee  fimple  at  the  time  of  makiog  his  wiU,  and 
which  were  thereby  given  to  Philip  his  fon,  afterwards 
Lord  Wenmauy  for  life,  or  any  of  them  ? 

The*  cafe  waa  argued  in  laft  Eejler  tergw 
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g  809        jointuring  as  was  given  to  his  eldcft  fon :  and  this  power 
was  given  to  be  extrcikdjrom  time  to  time  by  the  feveral 
male  tenants  for  life  in  facceffion,  in  favour  of  airy  num- 
ber of  wives  they  might  federally  have.    It  was  a  power 
given  in  addition  to  the  eftates  of  the  fevecal  tenants  for 
life,  and  co»exiftent  with  them,  but  was  not  meant  to 
fubvert  aod  deftroy  thofe  eftates,  and  entirely  to  change 
thei*  nature  from  legal  to  equitable.    The  power  is  to 
*acbof  his  fons  when  in  pofleffion  by  virtue  of  the  limi- 
tattoos  of  his  will  to  grant  H  trufiees  upon  trutt,  &c. ;  but 
no  words  of  limitation  are  added  to  the  eftate  to  be  granted 
to  the  truftees*  and  therefore  fhofe  words  -would  not 
authorize  a  tenant  for  life  to  grant  a  fee  or  any  greater 
'eftate'  to  the  truftees  than  was  neceflary  to  execute  the 
*  power :  though  it  may  be  admitted  that  if  words  of  liaai* 
nation  were  neceflary  to  be  added  for  the  effectual  execu- 
tion of  .the  power,  the  Court  would  imply  them.    The 
puvptfe  of  the  ftruft,  however,  being  to  raife  a  jointure 
for  the  Sfe  of  the  wife  onlyy  the  eftate  in  the  truftees 
mu&  be  limited  to  fuch  life.     But  as  the  truftees,  if  the 
.eftate  were  limited  to  them  only,  might  die  before  the 
wife,  in  which  cafe  there  would  be  an  end  of  her  eftate, 
At  may  be  neceflary  to  imply  fome  words,  and  therefore 
the  Court  may  imply  that  it  was  a  power,  to  limit  /* 
trujkes  ami  their  heirs  during  the  life  of  ttejoiaitefi.    Aod 
•von  if  the  power  had  been  exprefg  to  limit  the  eftate  to 
eruflcet  and  their  fairs,  yet  as  the  objc£k  was  only  to  exe- 
cute the  tnjft  for  the  life  of  the  joiutrefs,  the  £quit  woyld 
have  implied  that  the  eftate  of  the  truftees  was  to  be  li- 
.  inked  to  her  life :  and  b  it  was  decreed  by  Ld.  C.  King 
.10  the  C*fc  of  Jems  v.  Ld.  Saye  and  Selefa),  which  was 
jlffino^t  in  (he  Houfe  of  Lords.    Aod  the  like  conftruc* 

(s)  %  y\*.  Mr,  %6%.  and  I  if.  Of.  Mr.tf$.  fit  4. 
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tkm  was  put  -by  this  Court  in  Doe  d»  Compert  v.  Hicks  (a)        1809* 

Upon  devifes  to  truftces.  and  tbtir  heirs  to  preferve  C9i>tin-        — — 

gent  remainder*  ioterpufed  between  the  feveral  eftates  for        4g«g/l 

lira,  and  the  reiyaioders  in  tail ;  which  truftcftates  being 

created  for  that  particular -purpofe  only,  the  Court  thought 

ihoold  only  enure  for  fuch  refpt&ive  lives ;  and  that  the 

feveral  tenants  for  life  in  remainder  took  legal  and  not 

merely  equitable  cftates*  A  fortiori,  therefore,  in  thiscaftt 

where  the  words,  ".and  their  heirs/'  are  not  added  to 

the  limitation  to  the  truftces,  the  Court  will  not  knply  « 

power  to  deviie  the  fee  to  the  truftces  i  which  would 

hare  the  effed  of  con? ertktg  all  the  fubfequenteftatcs  60 

the  firfl  and  other  fons  into  equitable  eftrtes,  when  the  let- 

tator  meant  them  to  take  legal  eftates,  and  would  jiftcltidt 

their  remedy  to  enter  and  take  .poflciEon  except  in  equity 

When  a  power  is  executed,  it  makes  part  of  the  initrtu 

ment  by  which  it  is  raifed  \  and  to  hold  that  (he  truftecu 

took  the  fee  under  this  appointment  would  in  efoGt  be 

making  the  teftator  fay,  I  give  a  legal  eftate  to  the  fkft 

and  other  fons  of  the  body  of  my  eldeft  fon  Philip  hi 

tail  male,  &c»,  and  yet  I  give  a  legal  eftate  to  truftecs  in 

fee,  which  will  defeat  all  the  legal  eftate*  which  I  have 

given*    In  Doe  J.  White  v.  Simpfon^b)  the  general  *ak 

was  laid  down,  that  where  the  porpofes  of  a  truft  (under 

a  dsvift  to  truftees)-can  be  anfwered  by  a  kfs  eftate  than 

<a  fee  Gmple,  a  greater  intcreft  than  k  Sufficient  to  arfwer 

fuch  purpofe  (hall  not  pafs  to  them,  but  the  ufcaia  re* 

nuinder  limited  on  fuch  leflfer  eftate  lb  given  to  them 

(ball  be  executed  by  the  ftatute.    Here  therefore,  if  the 

Court  will  imply  a  power  to  appoint  to  trnftees  *nd  thtbr 

Mrs,  ftiU  they  wiU  limit  the  implkatioQ  of  fiphm  eftate 


(#)  7  Term  R#.  433.  and  vide  iUrto*  *,  Eartcn,  ib.  65s* 
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18*39.        to  the  duration  of  the  Hfc  of  the  jofatrefs,  for  whofe  ale 
.  mlone  it  was  created.    In  Curtis  v.  Price  (a),  though  a  re* 

Wyknan 

a+ainji  mainder  in  fee  was  limited  by  a  deed  of  fettlement  to 
truftees,  yet  as  the  objeQ  of  the  truft  terminated  with  the 
eftate  of  a  tenant  for  life,  the  Mafter  of  the  Rolls  con- 
$ned  the  operation  of  the  truft  eftate  to  the  period  of  that 
life  1  and  he  relied  upon  the  manifeft  intention  of  the 
parties  fo  to  confine  it  fey  limiting  a  fubfequent  remaindet 
for  a  term  of  years  to  the  fame  truftees  upon  the  death  of 
the  tetrant  for  life.  So  here  the  teftator  mult  be  taken 
to  hate  repeated  the  power  after  each  limitation  to  a  te- 
Want  for  life,  as  he  has  in  eflfe&  done  by  the  relative  terms 
11  Wd;  and  that  (hews  that  be  only  meant  the  truftees  to 
take  eftatcs  during  the  lives  of  the  refpfeQive  jointrefles. 
iftochbc  the  true  con  (Ira £1  ion  of  the  will,  2dly,  the 
appointment  mufVbe  taken  to  have  been  made  in  con- 
formity to  it,  fa  far  as  it  is  capable  of  that  conftruclion. 
Philip  the  fon  of  the  teftator  in  the  indenture  of  June 
•1766  recifes  the  will  giving  the  power,  and  dates  that  he 
doth  grant  and  appoint  the  devifed  lands,  purfuant  19  and 
by  virtue  of  that  power,  to  the  truftees  and  their  beirsy  on 
truft  to  raife  and  pay  to  the  jointrefs  a  certain  yearly  fum 
dmingher  natural  life  only.  The  mere  words  would  feem 
to  pafs  a  prefent  eftate  and  rent  charge  \  but  that  cer- 
tainly could  not  be  meant :  and  to  make  him  paft  a  fee 
would  be  contrary  to  his  awu  recital  of  the  eftate,  and 
power  devifed  to  him,  from  whence  it  appears  that  he  had 
/only  power  to  grant  to  the  truftees,  (or  to  the  truftees 
and  their  heirs %  if  the  latter  words  can  be  implied,)  pur 
muter  vie  $  and  to  his  covenants  in  the  fame  deed  for  good 
title  and:  quiet  enjoyment,  which  are  confined  to  Lady 
J/Ptnmatti  life  eftate :  the  whole  deed  muft  be  con(liuc4 

tPgtt&erj 
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together;  and  it  would  be  repugnant  to  the  latter  cove-        1809. 
nant  to  give  the  truftce*.  a  fee.    But  if  a  greater  eftate  " 

^VYXH AM 

than  for  Lady  Wenmari*  life  has  been  granted  to  the      __  *i*ii# 

trufteea  and  their  heirg,  and  the  deed-  of  appointment 

cannot  receive  the  narrower  conftrufiion  contended  for  ; 

then,  3<Uy,  the  eftate  granted  to  the  trufteea  will  be  void* 

for  the  excefs,  and  good  only  pur  autre  vie.    And  he 

cited  TomGn/bn  v.  Digbton  (a),  Peters  v .  Majbam{h\  and 

Ring  v.  Milling  {c)\  in  the  former  of  which  it  waa  held 

that  a  power  might  be  executed  by  lcafe  and  rdeafe* 

though  properly  adapted  only  to  pafs  an  intereft  ;  and  in 

the  lattcr9  that  a  covenant  to  ftand  feifed  Was  a  good 

execution  of  a  power ;  that\both  forta  of  execution  were* 

good  pro  Unto,  and  void  for  the  excefo    But  fuppofing' 

the  cxprefs  appointment  were  entirely  void  on  account  of 

the  excefs,  it  may  be  rejected  altogether ;  and  then  the 

covenant  for  quiet  enjoyment,  which  is  confined  to  the 

life  of  the  wife,  may  be  considered  at  an  execution  of  the 

power.    Such  a  covenant  io  a  common  law  conveyance, 

if  livery  of  feifin  be  given  with  it,  will  operate  a$  a  leaf*  (</)* 

but  here  livery  of  feifin  waa  not  ncceflary. 

DampUr>  contri,  after  dating  the  real  queftion  between 
the  parties  to  be,  whether  the  recovery  which  had  been  fuf  • 
feted  were  good,  either  as  a  legal  or  as  an  equitable  reco- 
very  ;  argued  upon  the  queftion  immediately  before  the 
Court,  1  ft.  That  the  will  creating  the  power  only  aup 
(hotixed  the  giant  of  a  chattel  intereft  to  die  trufteea  to 
focure  the  jointure.  The  teftator  having  legal  and  eqti- 
tabk  elates  to  devife  meant  to  ctetinue  each  kind  of 

(#)  1  P.  fTmt.  149.  (J)  Fir«r.  156.  (,)  y  Vtutr.  lit.    ' 

(i)  4  $m*  Me,  LeaTcf,  K.  f.  %6ut.  { 
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i $29*        intereft  the  fame  in  the  bands  of  the  focccffve  devtfeefc 
w  And  if  he  meant  the  fever*)  tenants  for  life  to  have  legal 

****/        eftate  s,  he  could  never  have  meant  to  eive  fuch  a  power 
as,  when  executed  by  the  firft  tenant  for  fife,  would  con- 
vey the  freehold  and  right  of  poflcflion  from  the  fee* 
needing  tenant  for  Kfe,  leaving  him  only  a  legal  remainder 
during  the  fabfiftence  of  the  truft-eftafte  of  she  jointrtfs: 
fe  that,  though  the  tenant  for  life  had  a  (on  of  age,  they 
could  not  join  in  (offering  a  recovery  to  bar  the  entail, 
without  dm  content  of  the  truftees  of  the  firft  jointrefs: 
nor  would  the  fecond  tenant  for  life  have  a  legal  right  to 
cuter  intopofleffiou  \  and  if  he  married  and  made  a  join- 
ture, the  truftees  of  the  fecond  jointrefs  could  hare  no 
legal  remedy  to  enforce  the  payment  of  the  fecond  join* 
ture  during  the  fubfifting  eftate  of  the  firft  jointrefs,  but 
muft  rcfort  to  equity*    But  if  the  jointuring  power  of 
die  tenants  for  Kfe  be  confined  to  the  creation  of  chattel 
iuterefts  only  in  the  truftees,  the  freehold  will  remain  in 
the  tenants  for  life,  and  the  eftate  will  devolve  upon  them 
with  all  the  powers  and  enjoyments  belonging  to  their  legal 
eftates,  and  they  will  not  be  cramped  beyond  the  necef- 
fity  of  the  thing.    And  this  riew  of  the  cafe  accounts  for 
that  which  might  otherwise  feem  an  ouiiffion  in  not  ex- 
tending the  power  to  convey  "  to  truftees'  and  their  Mrs  i* 
but  die  latter  words  appear  to  have  been  purpofely  omit* 
ted.    Admitting  then,  that  the  power,  being  general  in 
•the  terms  of  it,  ratfy  be  moulded  by  the  Court  to  snfwet 
the  neceffity  of  the  charges  9  yet  if  the  grant  of  a  form 
Of  years  will  fatiefy  the  charge,  die  Court  will  utot  imply 
mote.    The  ufital  way  indeed  of  executing  thefc  juintur- 1 
mg  powers  is  by  giving  a  term  which  will  overreach  the 
life  of  the?  jointrefs,  and  fecure  the  arrears  At  her  4»th. 

Age* 
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A  general  charge  for  payment  of  debts  U  only  conGdered         1 909. 
m  a  chattel  intereft  (*).    The  IcaGng  power  alfo  (hews        — 

•  ^  Wtibaii 

that  the  truftees  were  not  intended  to  take  a  freehold  in-         «f^ 
tereft.    Secondly,  fuppofing  the  will  only  to  authorize 
an  appointment  to  the  truftees  of  a  chattel  intereft,  a  deed 
conveying  an  eftate  to  them  and  their  heirs  cannot  be  in 
execution  of  fuch  a  power,  fo  as  to  make  it  a  good  legal 
appointment  pro  tanto  as  of  a  chattel  intereft.    This 
point  was  much  prefled  in  Roe  d.  Brune  v.  Prideaux(&)9 
where  a  powe'r  to  leafe  for  years  not  exceeding  21,  er 
for  life  or  lifts,  was  held  ill  executed  by  a  leafo  for  99 
years  determinable  on  lives.    It  was  argued  to  be  good  at 
leaft  pro  tanto  for  21  yeaTS,  though  void  for  the  excefs : 
but  the  Court  held  it  void  in  toto  at  law,  as  conveying  an 
intereft  of  a  different  nature  from  that  warranted  by  the 
power.    A  fortiori,  therefore,  a  power  to  grant  a  chattel 
intereft  cannot  be  executed  by  granting  a  fee  :  and  it  is 
veiy  diftinguiftiable  from  a  mere  excefs  in  the  execution 
•f  a  power ;  as  in  Tomlinfin  v.  Dighton  (*),  where  a  power 
to  the  wife  todifpofe  of  an  eftate  ampngft  the  children, 
being  well  executed  by  granting  an  eftate  tail  to  a  daugh- 
ter* with  remainder  in  fee  to  the  fon,  wa^  held  not  to  be 
avoided  by  the  excefs  of  appointing  an   intermediate 
eftate  for  life  without  impeachment  of  wafte  to  the  wife 
herfelf.     This  is  not  the  cafe  of  a  general  power;  and 
to  hold  fuch  an  execution  of  it  to  be  good  W00I4  be  con* 
trary  to  the  manifeft  iptention  of  the  teftator,  as  the  grant 
of  the  legal  fee  to  the  truftees  would  remove  the  file- 
ceffive  tenants  for  life  from  the  prefeat  legal  eftate  and 

(41)  He  cited  CordtPs  cafe,  Cro.  Eli%.  316.  and  8  Rtf>.  96b  Co.  ImN 
4*.  *•  Carter  f .  BaraarJtfton,  I  P.  frms.  509.  and  lUUbint  v.  &Ubi*t§ 
%  Vtru*  404. 

(*)  10  B*Jtf  15S.         (0  z  Pr.  Wmt*  149.' 
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1809.  po fit  (Ron  while  any  truft  eftate  for  a  prior  jointrefs  fob* 
^^AM  fitted.  Neither  could  it  have  been  intended  to  give  ao 
mhft  cllate  to  the  truftecs  merely  for  the  life  of  the  jointrefs ; 
for  then  immediately  on  her  death  the  eftatc  would  be  at 
an  end,  and  (he  would  lofis  all  her  arrears  then  due} 
which  was  likely  enough  to  happen  on  an  eftate  heavily 
burtbencd.  And  it  is  not  pretended  that  it  was  meant  to 
give  an  eftate  for  the  Uvea  of  the  truftecs  themfelrcs : 
but  if  the  eftate  were  considered  as  intended  to  be  limited 
to  the  truftees-geoerally,  that  muft  be  confidered  as  a 
freehold.  The  only  eftate  which  will  beft  anfwer  all 
the  purpofes  of  the  power  is  a  term  of  years  in  the  truf- 
tecs, for  the  life  of  the  jointrefs ;  which  will  protc&  her 
jointure  during  her  life,  and  cover  all  the  arrears  due  af 
her  death,  without  encroaching  upon  the  legal:  eftate  of 
|hc  tenants  for  lives :  but  if  that  be  pot  out  of  the  ques- 
tion, the  truftecs  muft  take  the  legal  fee,  from  the  infuffi- 
ctency  of  any  life  eftate,  either  of  the  trofteet  themfelvcs 
or  of  the  jointrefs,  to  anfwer  completely  the  purpofes  of 
the  truft :  and  if  the  nature  of  the  truft  requires  a  fee 
in  the  truftces,  the  appointment  of  a  fee  will  be  good* 
That  will  have  the  efic&  of  converting  all  the  fubfe- 
,  quent  remainders  into  equitable  e dates  during  the  con- 
tinuance of  the  truft  eftate :  each  fubfequent  tenant  for 
life  and  in  tail  taking  fubjc &  to  the  prior  legal  charge  of 
the  truftecs ;  as  in  Ren  J.  Hall  v.  Bulkeley  (a).  In  Dot 
v*  Hicks  (b)  it  was  the  evident  intention  of  the  teflator  to 
give  the  truftecs  an  eftate  of  freehold  during  the  life  of 
the  particular  tenant ;  and  they  were  to  permit  the  tenant 
for  life  to  take  the  rents  and  profits :  there  was  no  contem* 
phtion  of  arrears  afrer  the  death  of  ceftui  que  vie  2  bat 

(«)  DeugL  t$s.  (*)  7  Term  Rfj>.  43]. 
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i  * 

here  the  truft  would  not  be  fatisfied  by  giving  the  truf- 
tees only  an  eftate  per  autre  vie.  In  Doe  v.  Simp/on  (a)  yfYKHAtt 
the  Court  indeed  held  that  as  an  eftate  for  the  lives  of  __*z«*f> 
the  annuitants,  and  a  term  of  years  in  remainder  fuf  • 
ficient  for  raifing  the  grofs  Aim  charged  out  of  the  rents 
and  profits,  would  anfwer  the  purpofes  of  the  truft,  they 
would  not  pafs  a  greater  eftate  to  the  truftees  by  impli- 
cation. But  there  the  eftate  was  devifed  to  the  truftees 
and  the  furvivor  and  his  executors  \  which  (hewed  an  in* 
tention  not  to  devife  ihzfet  to  them.  And  there  too  the 
inconveniency  of  fettering  the  tenant  for  life  and  remain-1 
der-iban  in  tail  from  fuffering  %  recovery,  and  of  there 
being  no  remedy  for  the  arrears  of  the  annuities  after  the 
deaths  of  the  annuitants,  were  not  adverted  to  in  the  ar- 
gument. If  thefe  confequences  had  been  pointed  out,  it 
is  probable  the  Court  would  have  confidered  that  giving  a 
long  term  to  the  truftees  would  have  anfwer,ed  all  the 
purpofes.  [Lord  Ellenborougb  C.  J.  obferved  that  that 
cafe  had  undergone  much  conftdcration,  not  only  by  this 
Court,  but  upon  conference  with  others  who  were  in  the 
general  habit  of  confidering  fuch  queftions.  But  the 
only  obje&  there  was  to  get  the  legal  eftate  out  of  the 
truftees  after  all  the  purpofes  of  the  truft  were  fatisfied* 
But  have  you  any  cafes  for  the  implication  of  a  chattel 
intereft  for  an  indefinite  term ;  for  that  was  the  difficulty 
which  prefled  us  in  Doe  v.  Simp/on."]  Such  is  the  cafe  of 
a  devife  to  truftees  for  payment  of  debts;  as  in  CordeW% 
cafe,  8  Rep.  96. ;  and  even  in  Doe  v.  Simpfon.  But  if 
this  be  not  confined  to  a  chattel  intereft,  the  habendum 
in  the  deed  conveys  a  fee-fimple  to  the  truftees;  which 
cannot  be  cut  down  to  a  life  eftate,  even  by  a  war* 
ranty  (*) ;  mucfi  lefs,  therefore,  by  the  covenant  for  quiet 

U)  5  £«A  if**  (*)  Co.  Lit.  47. 3*4. 4.  u  h. 
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1809.        enjoyment j  to  the  operation  of  which,  as  contended  for* 
there  is  alfo  thefe  obje£tions,  that  it  fuppofes  all  the  prior 

+z<nm/i  parts  of  the  deed  to  be  cat  out ;  that  no  provifion  is 
thereby  made  for  the  arrears  of  the  annuity ;  and  that 
die  nature  of  the  fubfequent  eftate  for  life  is  altered 
fending  the  life  of  the  jointrefs.  And  he  referred  to 
VenMer  v.  Morris  (n),  where  a  limitation  to  the  ufe  of 
truftees  and  their  heirs  to  prefervc  contingent  remainders 
generally,  was  held  to  be  a  ufe  executed  in  them  in  fee,  in 
order  to  ptoteft  the  fubfequent  equitable  ufes  and  contin- 
gent remainders ;  and  obferved  that  a  fimilar  ufe  might  be 
made  here  of  a  fee  in  the  truftees,  in  order  to  proteft  the 
fubfequent  tenants  for  Ufe  in  the  equitable  enjoyment  of 
•their  eftates,  and  enable  an  equitable  recovery  to  be 
fullered* 

Holrojd  in  reply  denied  that  any  conftru&ion  of  the 
power,  which  would  enable  the  firft  tenant  for  life  and 
the  tenant  in  tail  to  fuffcr  a  recovery  and  defeat  all  the 
fubfequent  limitations,  could  be  confidared  as  furthering 
the  intention  of  the  te  ft  a  tor.  In  Man/ell  v.  Manfell  (£) 
Sir  Eardley  Wiltnot  confidered  that  the  execution  of  fuch 
a  power  had  only  the  effeft  of  pbftponing  the  fubfequent 
remainders  after  the  life  eftate  of  the  widow.  And  in 
Doe  v.  Hicks  (c)  Lord  Kenyon  fa  id,  that  upon  the  fame 
principle  that  it  was  necefiary  in  VenabUs  v.  Morris  that 
the  truftees  fhould  have  the  legal  eftate  to  anfwer 
the  intention  of  the  parties,  he  thought  it  was  not  riecef- 
fary  in  the  cafe  then  in  judgment  that  they  (hould  take 
the  legal  eftate  for  a  longer  term  than  during  the  lives  of 
the  tenants  for  lives,  fince  that  conftru£iion  would  beft 
anfwer  the  intention  of  the  teftator.    The  leafing  power 


(#)  7  Term  Rep.  43S.  (*)  Hrilmtft  Rep.  55,  6, 

(f)  7  Term  Rep.  437. 
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*!oes  not  (hew  that  the  truftees  were  not  to  take  the  legal  1809. 
eftate  during  the  life  of  the  jointrefs*  for  they  would  be 
obliged  to  execute  it  not  merely  for  her  benefit,  but  for  ^*g*™ti 
the  benefit  of  the  tenants  for  life  and  of  the  inheritance ; 
or  it  might  (till  be  executed  by  the  tenant  for  life,  as  in 
Ren  v.  Bulhley  (*)»  though  the  legal  eftate  were  in  the 
truftees.  And  this  latter  will  alfo  apply  as  an  anfwer  to 
the  power  to  raife  portions  for  younger  children:  a 
power  to  charge  does  not  require  the  legal  eftate.  There 
is  no  ground  for  faying  that  this  is  a  chattel  intereft  in  the 
truftees :  no  fuch  intereft  can  be  commenfurate  in  legal 
contemplation  with  an  eftate  for  life.  Debts  and  other 
incumbrances  may  be  paid  off  long  before  any  given  life 
is  fpeot,  and  then  the  truft  immediately  ceafes.  When- 
ever an  eftate  is  given  generally  to  a  perfon,  the  law  fays 
that  it  is  an  eftate  for  life.  This  is  equivalent  then  to 
an  exprefs  eftate  of  freehold  given  to  the  truftees ;  and  the 
obje&  being  to  pay  the  rents  and  profits  during  her  life 
to  the  jointrefs,  the  law  will  conftrue  that  to  be  an  eftate 
for  her  life.  It  does  not  neceflarily  follow  that  there 
tnuft  be  arrears  at  her  death ;  but  fuppofing  a  polBble 
lofs  of  a  quarter  or  half  a  year,  it  would  be  too' much  to 
provide  againft  it  by  giving  to  the  truftees  a  fee  by 
implication,  which  will  defeat  the  generarpurpofes  of  the 
will.  The  truftees  may  guard  againft  any  eventual  lofs 
either  by  taking  the  rents  and  profits  themfelvesj  or  by 
letting  with  a  covenant  from  the  leffees  to  fecure  all  ar- 
rears to  the  jointrefs.  And  under  the  ftat.  1 1  Geo,  2.  c •  19. 
f.  15.  perfons  entitled  for  life  are  enabled  to  recover  the 
rents  and  profits  up  to  the  time  of  their  deaths  in  pro- 
portion.   Then  as  all  fowera  when  executed  are  referred 

(#)  DtmgL  29  x. 

Ii  2  to 
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1809.        to  the  inftrumcot  creating  the  power,  the  fcvcral  eftate* 
1  would  be  limited  exadly  as  they  (land  in  the  wiH,  only 

mgainfi        with  the  tnterpofitton  (after  the  eft  ate  for  life  of  the  eldeft 
fon,  with  the  remainder  to  truftees  to  prcferve  contingent 
remainders)  of  a  remainder  to  truftees  for  the  life  of  the 
wife  to  fecure  her  jointure,  with  an  implied  truft  to  pay 
the  furplus  to  the  perfon  beneficially  entitled;  then  a 
vefted  remainder  in  the  firft  (on,  after  the  jomtering 
cftate  was  fatisfied,  &c.     [L*  Blanc  J.    The  fucceeding 
tenants  for  life  in  poffeflion  would  only  take  equitable 
cftate*  during  the  continuance  of  the  firft  jointuring 
truft  eftate :  and  that  breaks  in  upon  a  great  part  of  your 
argument,  as  to  changing  tha  nature  of  the  c dates  which 
the  tc  ft  a  tor  meant  to  give  them.]    By  interpofing  only 
an  eftate  to  the  truftees  and  their  heirs  during  the  life  of 
the  jointrefs,  all  die  other  c dates  would  remain  the  fame 
as  they  were  iritended  to  be,  except  fo  far  as  is  abfolutely 
neceffary  to  the  execution  of  the  truft :  it  does  not  divert 
any  fubfequent  eftates ;  it  only  interpofes  another  legal 
cftate  j  and  the  only  effect  of  rt  is  to  prevent  the  eftate 
tail  from  being  defeated  during  the  eftate  of  the  truftees, 
without  their  joining.     [L*  Blanc  J.    It  ftill  prevents  the 
fubfequent  tenants  for  life  from  having  a  legal  eftate  in 
poffeflion  during  the  continuance  of  the  truft  eftate. 
What  would  be  the  cffe£t,  if,  inAead  of  beirs,  an  eftate 
to  the  ttuftcc*  and  their  cxecutm  were  fubftituted?]  The 
word  tKtcuUri  mult  be  rejected  as  furplufage  if  the  eftate 
were  given  to  the  truftees  and  their  executors  during  the 
life  of  the  jointrefs ;  for  it  would  ftill  be  an  eftate  of 
freehold,  and  not  a  chattel,  and  would  go  to  their  heirs  as 
ipecial  occupants.   A  ad  no  term  faciog  granted  here,  it  can 
only  be  taken  to  be  an  eftate  for  the  life  of  the  jointrefs; 
and  the  putting  in  a  term  by  the  Court  would  be  doing 

that 
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that  which  the  te  ft  a  tor  has  not  done.  [Bay  fey  J.  Sup-  1809. 
pofing  the  firft  jointrefs  to  be  living  when  the  fecond  fon  — 
came  into  pofleflion,  he  would  only  have  an  equitable  agamfi 
eftate  pur  autre   vie   in  the  furplus  of  the  rents  and  ^ 

profits,  with  a  legal  eftate  in  remainder;  which  would 
be  a  different  eftate  from  that  which  the  firft  fon 
took.] 

Lord  Ellenborough  C.  J.  faid,  that  the  Court  would 
confider  the  cafe,  and  certify  their  opinion :  and  after* 
wards  the  fo!lowing>certificate  was  fent. 

THIS  cafe  has  been  argued  before  us  by  counfel :  We 
have  confidered  it,  and  are  of  opinion,  that  the  fruftees 
named  in  the  deed  of  appointment  of  the  28th  of  June 
1766  took  an  eftate  in  fee  in  the  manors,  lands,  and 
hereditaments,  in  queftion,  (hieing  thofe  which  were  not 
limited  to  George  Hervey  and  Francis  Baffin  Efquires, 
for  payment  of  debts  and  legacies,)  of  which  the  Right 
Hon.  Philip  Lord  Wenman9  the  teftator,  was  feifed  in  fee 
fimple  at  the  time  of  making  his  will,  and  which  were 
thereby  given  to  the  Hon.  Philip  Wenman  his  fon,  after- 
wards Philip  Lord  Wenman>  for  life/ 

Ellenborquch. 
N.  Grose. 
S.  Lfe  Blanc. 
J.  Bayj.by. 

2ift  June  1809. 
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1809. 


w^         Doe,  on  the  Dcmife  of  J,  Graham,  Clerk,  againjt 

Scott,  Cleik. 

Proof  of  a  cu-      TJ/'ILLIAMS  Serjt.  moved  to  fet  afide  the  verdi& 

racy  augmtnttd      rr  ■  .  11      1  »  r        i_       1  •     •«•  i_         •  1 

it  made  by  which  had  been  given  for  the  plaintiff  at  the  trial 

order  fo^the  of  this  caufc  at  Hereford  before  Thomfon  B.,  and  to  enter 

of  itT Tilled  in  a  nonfuit.    He  dated  that  this  was  an  ejeament  for  the 

2b°°dChll<h  re&ory  of  Brampton  Bryan  under  8/.  a  year  in  the  king's 

governors,  ac-  books,  to  which  the  defendant  Mr,  Scott  had  been  pre- 

cording  to 

It  1 G.  i.fi.  a.  fented  by  the  Earl  of  Oxford  in  180 1,  and  which  it  was 
without  going  contended  on  the  part  of  the  plaintiff  was  voidable  by  the 
Sc'mSn^/waV  P*rbn  in  confequenceof  Mr.  Scot?*  having  io  1805  been 

Jjj^j^d Jwd  C°Uatcd  hJ  thc  bi{hoP of  tbc  dio<*fc  *°  thc  augmented** 
allotted  by  deed   rac-  0f  Title*,  whereupon  the  leflbr  of  the  plaintiff  Mr. 

under  the  cor-  J  '*  \  r 

poration  fcal  of    Graham  had  been  appointed  to  the  re&ory  in  queftion  in 

the  governors  of  .      .   •  .  «*  %         *  .  ^v       ■ 

Queen  ^»Wi  JW  1808,  on  the  joint  and  feveral  prcfentation  of  Lord 
Sd°tobethe     Oxford,  Thomas  Wood,  J.  R.  Wood,  and  H.  Smith,  the 

Tlflctd6  l,iat  affigncc8  °*  an  °^  tcrm  °*  IOO°  7ca?a  ^tcrmentiontd. 
enrolled  within    jjv  ^  ftat.  i  Geo.  i./j.  r.  io.  /.  4.  all  augmented  cu- 

fix  months  after       7.  "  .   .         *. 

Ita  execution       racies  are  made  perpetual  cures  and  benefices;  and  by 

ft.  1  ai.fr*.   /  6*  if  they  remain  void  for  want  of  nomination  for  fix 

"at  **36?d    months,  they  (hall  lapfc to  the  billiop,  &c.  according  to 

Where  an  old   ^c  COurfc  of  law  ufed  in  caffs  of  prefentative  livings  and 

mortgage  term  *  ° 

of  1000  years,  benefices  :  but  that  ftatute  fays  nothing  of  the  acceptance 
was  recognized'  of  fuch  an  augmented  curacy  avoiding  a  former  benefice* 
frttkmem'of*"  This  however  is  fupplied  by  the  ftat.  36  Ge$m  3.  c.  83. 
th*e  'nhcriiaMc  /  3*  which  provides  that  fuch  augmented  curacies,  &c. 
in  i7s:>  >>y         {hall  be  confiJcrcd  in  law  as  beneiices  prefentative.  fo  as 

which  a  fum  *  *  ' 

was  appropri-  #  I 

sited  to  its  difcharge ;  and  no  further  notice  was  had  of  it  till  1801,  when  a  deed,  to  J 

which  the  then  owner  of  the  inheritance  and  thc  leprefcntitives  of  the  termors  were  par*  | 

ties,  reciting  that  the  term  was  (till  fubfifting,  conveyed  it  to  others  to  fecure  a  mortgage  \ 
held  that  it  could  not  he  prefumed  to  have  been  furiendcrcd  againft  the  owner  of  the  inhc- 
riuuue,  wJio  was  initreltcd  in  upholding  it. 


Scott. 
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that  the  licence  thereto  (hall  operate  in  the  fame  manner        1 809* 

as  inftitution  to  fuch  benefices,  and  (hall  render  voidable        ~"' 

.  .  Doi» 

other  Hviogs  in  like  manner  as  inftitution  to  the  f aid  be-  onthcDcmifeoC 

nefices.  It  became  therefore  neceffary  for  the  plaintiff  agaitfi  ' 
to  prove  two  things  v.  firft,  that  the  cnracy  of  Titley  had 
4>een  augmented  by  Queen  Anni%  bounty  \  in  which 
cafe  the  re&oryiield  by  Mr.  Scott  at  the  time  of  his  colla* 
tion  to  fuch  curacy  was  immediately  voidable  by  tho 
patron  (a),  and  he  might  prefent  thereto  \  fecondly,  that 
the  leffor  of  the  plaintiff  was  legally  prefented  to  the 
reftory.  ift,  In  order  to  prove  that  the  curacy  had  been 
augmented,  the  plaintiff  put  in  two  orders  of  the  goveiw 
nors  of  Queen  Anne's  bounty,  (who  are  a  corporation  cr©* 
ated  by  letters  patent  of  the  crown  under  the  ftat.  2  &  j 
Ann.  c.  ii«  (b)  dated  the  3d  of  Dec.  17 1 7,  and  the  2d  of 
Dec.  17341  dirc&ing  the  augmentation,  but  not  signed  by 
any  of  the  governors.  This  evidence  was  obje&ed  to  bp 
the  defendant's  counfel,  on  the  ftat.  I  Geo.  1.  ft.  3.  c.  io. 
/  20.  which  ena£ts,  that  all  the  augmentations,  certifi- 
cates, agreements,  and  exchanges  made  in  purfuance  of 
the  aft  (hall  be  entertd  in  a  book  to  be  kept  by  the  gover* 
nors  for  that  purpofe ;  and  that  the  faid  entries  being 
approved  at  a  court  of  the  faid  governors,  and  ottejiedbj 
the  governors  then  prefent,  (hall  be  taken  to  be  as  records* 
and  copies  thereof  or  of  the  faid  entries  proved  by  one 

(a)  Benefices,  fays  Dr.  B»r*9  (i  vol.  Ece.  L.  too.  t'rt.  Avoidance,}  are 
voided  by  ccffion,  or  the  acceptance  of  a. benefice  incompatible;  in  which  ' 
cafe  the  benefice,  if  of  the  yearly  value  of  8/.  or  above,  is  void  by  ftatute, 
and  no  notice  is  necd(ul :  if  under  8/.  a- year,  it  is  void  by  tbe  common 
law,  and  the  patron  may  either  prefent  immediately,  or  may  fue  in  the 
Court  C  hi  i  ft  Ian  for  feitfence  of  deprivation,  and  wait  for  notice  to  be 
given  thereupon,  or  the  ordinary  himfejf  may  ex  mcro  officio  proceed  to 
deprivation,  and  then  give  notice. 

{*)  Ytfc  %  Bum's  Ecc.  Law,  tit.  Firft  Fruits  and  Tenths,/  4. 

I  i  4  witnefs 
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t 

witnefs  (hall  be  evidence  in  law  touching  the  matter* 
contained  therein  or  relating  thereto.    The  plaintiff"  the* 
•nthcDemileof  pat  in  another  order,  dated  24th  of  January  1767,  at- 

GlABAII 

*£«*/  '  tefted  by  tic  Archbi&op  of  Tort  and  feveral  other  go- 
vcrnors,  wherein  it  was  ftated  that  the  governors  had 
agreed  to  augment  the  forty-two  livings  following,  amongft 
which  the  curacy  of  Thley  is  mentioned,  and  dire&ed  a 
certain  fum  to  be  appropriated  for  that  purpofe.  To  this 
it  was  objeded,  that  by  the  charter  of  rules  for  the  go- 
vernment of  the  corporation  <rf  Queen  Anne's  bounty  in 
force  at  that  period,  all  money  given  to  augment  fmall 
livings  mud  be  laid  oat  in  land ;  and  that  this  falls  with- 
in the  ftatute  of  mortmain  9  Geo.  %•  c.  36.  as  was  held 
by  Lord  Camden  C.  in  Widmore  v.  Woodroffe  (a)t  in  the 
cafe  of  a  legacy  given  for  that  purpofe ;  and  that  ftatute 
enads,  that  no  lands,  nor  any  fum  of  money,  &c 
to  be  laid  out  in  the  purchafe  of  landsi  (hall  be  given 
or  conveyed,  &c.  in  truft  for  the  benefit  of  any  cha- 
ritable ufes  whatfoever,  uolcfs  fuch  gift,  conveyance, 
appointment,  or  (ettlement  (hall  be  made  by  deed  in* 
dented,  fealed  and  delivered,  in  the  prefencc  of  two  or 
more  witnefies,  twelve  calendar  months  at  lealfbefore  the 
death  of  the  donor  or  grantor,  and  be  inrollei  in  Chancery 
within'  fix  months  after  the  execution  of  it,  &c. ;  and  ail 
fuch  grants,  appointments,  &e.  made  otherwife  arc  de- 
clared abfolutcly  void.  And  the  (tat.  iGw.l/2. 
€.  10./  21.  had  before  enafted,  to  the  end  that  churches 
and  chapels  might  be  capable  of  teceiving  augmentations, 
that  if  the  governors  of  Queen  Anni%  bounty  (hould  by 
any  deed  or  inftrument  in  writing  under  their  common 
fcal  allot  to  any  church  or  chapel  any  lands,  &c.  arifing 
from  the  Queen's  bounty,  or  private  bcnefa&ion,  or  from, 
all  or  apy  of  the  ways  afbrefaid,  and  (hall  declare  that  the 

fame 
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feme  (hall  be  for  ever  annexed,  &c,  fuch  augmentation         1809* 

So  made  (hall  be  good  a*nd  eflcclual  to  all  intents  and  pur-        l 

pofes;  provided  fuch  deed  or  inftrument  be  inroiled  in  ontb*Demifc«f 

_—  G I  AHA M« 

.Chancery  within  fix  months  after  the  date.  Therefore 
without  (hewing  a  compliance  with  the  (latutes  in  this 
rrfpe£k,  it  was  contended  that  the  appropriation  was  in* 
valid,  and  that  the  cure  was  not  augmented t  and  confc- 
quemly  the  collation  to  it  worked  no  avoidance* 

[Lord  Ellenborcugh  C  J.  Is  not  the  curacy  augmented 
when  the  money  is  appropriated  by  the  governors  to  that 
purpofe,  even  before  it  is  laid  out  in  land,  which  may  not 
be  for  fome  time  afterwards  ?  The  words  of  the  36  G.  3. 
c*  83.  are  general,  that  all  churches,  &c.  which  (hall  be 
augmented  by  the  governors  oiQ^  Anne's  bounty,  (hall  be 
benefices,  fo  that  the  licence  thereto  (hall  render  voidable 
other  livings,  &c] 

The  next  objr&ion  urged  was  to  the  proof  of  the  leflbr 
of  the  plaintiff's  title  to  there&ory,  to  which  he  was  pre* 
fented  by  virtue  of  the  joint  and  feveral  presentation  of  the 
Earl  of  Oxford \  and  of  Meffrs.  WW  and  Smith  before  men- 
tioned, all  or  one  of  whom  it  was  contended  (hould  have 
the  legal  eftate,  in  order  to  make  it  a  valid  prefentation* 
As  to  this,  it  appeared  lhat  in  1727  the  then  Earl  of  Ox- 
ford executed  a  mortgage  term  of  1000  years,  including 
the  advowfon  of  Brampton  Bryan,  to  fecure  about  20,000/. 
to  the  mortgagees,  which  term  had  vetted  by  feveral 
affignments  in  T.  Woody  J.  R.  Wood,  and  H.  Smith.  The 
next  mention  of  the  term  was  in  an  indenture  of  175  r% 
being  the  marriage  fettlement  of  the  late  Lord  Oxford  with 
Mifs  Archer \  wherein  it  was  ftated  that  27,000/.,  part  of 
her  fortqne,  was  to  be  applied  to  the  difcharge  of  the  mort- 
gage; and  fince  then  no  mention  was  made  of  it,  nor  was 
(here  any  other  evidence  of  its  exigence  till  in  a  mortgage 
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1809*        deed  of  the  3d  of  December  1802,  (which  was  after  Lord 
1  Oxford  had  prefented  Mr.  Scott  to  the  re&ory  of  Brampton 

ftfitheDemifcof  Bryan),  this  term,  together  with  another  old  outftanding 
C%cgainft9      tCTm  °*  x7°9»  comprifing  the  manor  of  Brampton  Bryan, 
Scott.        wag  a(5gnccj  to  fccure  the  mortgage  money.      Williams 
Serjt.  thereupon  contended  at  the  trial  and  now,  that  the 
term  of  1727  ought  to  have  been  prefumed  to  be  furren- 
dered 5  and  then  the  legal  eftate  would  be  out  of  the 
truftees  of  that  term,  and  would  have  reverted  to  the 
Earl  of  Oxford^  who  after  his  prefentation  of  Mr.  Scott, 
had  eonveyed  the  legal  intereft  in  all  his  eftates  to  other 
truftees  for  the  payment  of  debt*,  in  whom  the  legal 
eftate  of  this  re&ory  was  vefted  at  the  time  of  Mr.  Gra- 
ham's prefentation  to  it :  and  againft  any  prefentation  by 
Lord  Oxford  bimktf,  he  ftated  that  Mr.  Scott  had  another 
and  a  'decifive  objedion,  the  nature  of  which  it  was  now 
unneceflary  to  ftate.    The  grounds  for  fuch  prefumption 
of  a  furrender  of  the  term  of  1727  he  ftated  to  be  the 
recital  in  the  indenture  of  1751   of  an  adequate  fum  to 
be  applied  to  the  difcharge  of  the  mortgage ;  and  no 
evidence  of  the  term's  having  been  ailed  upon  or  recog- 
nized from  that  period  till  1 802,  when  it  was  affigned  as 
an  outftanding  term:  and  further,  the  poffeflion  of  the 
deed  itfelf  by  the  Earl  of  Oxford,  the  owner  of  the  inhe- 
ritance, which  could  not  have  happened  unlefs  the  mort- 
gage money  had  been  paid  off.     If  under  thofe  circum- 
ftances  an  eje&ment  had  been  brought  upon  the  demrfe 
of  Ld.  Oxford  againft  any  intruder  upon  his  property, 
this  term  could  never  have  been  fet  up  in  har  of  bis  pof* 
feffory  title,   but  any  judge  would   have   direQed  the 
jury  to  prefume  a  furrender  of  the  term  as  long  before 
fatisfkd. 


Lord 


i 
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Lord  Eulenbohough  C  J.  aflted  whether  the  learned        1 809. 
fudge  had  been  defired  to  leave  that  prefumption  to  the  ' 

jury  ?  (and  being  anfwered,  that  he  was  of  opinion  at  the  on  the  Dcmife  of 
fcme  that  there  was  no  ground  whatever  for  making  fuch  sg**/* 
a  prefumption  under  thefe  circum  (lances  againft  die 
owner  of  the  inheritance  3  but  had  afterwards  exprefied 
*  doubt  of  that  opinion ;  his  Lordftiip  continued) — There  * 
was  no  purpofe  of  juftice  to  be  anfwered  by  prefuming  a 
Surrender  in  this  cafe ;  nor  was  it  for  the  infereft  of  the 
owner  of  the  inheritance  to  have  fuch  a  prefumption 
made. "  It  might  have  been  his  intention  to  keep  alive  the 
term,  and  to  have  it  affigned  to  a  truftee  to  attend  the  in- 
heritance. At  prefent  we  have  no  doubt  upon  either  point : 
but  if  upon  application  to  the  learned  Judge,  which  we 
will  make,  he  fliould  intimate  any  doubt  of  his  own  con* 
tinuing  on  the  latter  point,  in  deference  to  that  intimation 
we  will  hear  the  matter  further  difcuffed  upon  a  rule 
to  (hew  caufe, 

»  • 

On  the  nest  day  Batley  J.  faid,  that  he  had  feen  Mr. 
Baron  Tkomfon,  who  had  mentioned  to  him,  that  though 
he  had  after  the  trial  intimated  to  Mr.  Serjt.  Williams  a 
wi(h  to  have  the  cafe  moved  in  Court ;  yet  having  fince 
had  it  under  his  confideration,  he  no  longer  had  any 
doubt  upon  either  of  the  points.  That  with  refpe£t  to 
the  latter  of  them,  though  no  notice  had  been  taken  of 
the  term  from  J  751  till  1802,  yet  the  owner  of  the  in- 
heritance having  then  joined  with  the  reprefentatives  of 
the  termors  in  executing  a  deed,  in  which  it  was  recited 
that  the  term  had  not  been  fuprendered ;  he  thought  that 
was  fufficient  to  warrant  him  in  the  opinion  which  he 
ha^  delivered  at  the  trial. 

liord 
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]8or>  Lord  Ellenborough  C.  J.  then  faid,   that  as  the 

~"  Judge  who  tried  the  caufe  was  fatisfied,  and  this  Court 

Doe  , 

•ntheDemiftof  had  no  doubt  uporj  either  point,  there  was  no  ncceflity 
*z*inji  '      for  any  further  difcuffion  of  the  matter,  and    there- 
fore they 

Rcfufed  the  Rule. 


juiHSZ^  Robinson  againjt  Pocock. 

The  general        THIS  was  an  action  of  debt  for  the  penalty  given  by 

turnpike  a*,  X  .  „ 

i3<?«>.  j  <.«4.  the  general  turnpike  act,    13  Geo.  3*  c.  84./  13. 

given  a  penalty,  againft  a  farmer  for  drawing  his  waggon  along  the  turn* 

by  infomaUon  Pl^c  road  Wlt^  more  horfes   than  are  allowed  by  that 

S^worlbT  claufe»  according  to  the  relative  breadth  1  of  the  wheels, 

adion,  far  ufing  jhc  fa&  wa8  not  difputcd ;  and  the  only  defence  fet  up 

a  greater  num.  *  *  r 

ber  of  horfes  was  under  the  19th  feftion  of  the  a£t,  by  which  u  if  it. 

allowed  for  the  "  (hall  appear  upon  the  oaths  of  credible  witnefies  to  the 

gon»,  &cWon  "  fatisfaftion  of  any  jufttce  or  juftices  of  the  peace,  (L  e. 

the  ^th'feoS^i  "  uPon  information  before  them  for  the  penalty,)  or 

tha"iTridw  cc  of  ™*  court  of  Jufticc  ('■  '•  uP°n  a£*ion  bought,) 
on  oath  to  the    «  authorized  to  enforce  the  execution  of  this  ad,  that 

Jatitfaclionof  * 

aay  joftice  of  «  any  waggon,  &c.  could  not,  by  reafon  of  deep  fnow 
court  of  juftice,  "  or  ice,  be  drawn  with  the  refpefiive  weights,  and  by 
cooidn^^  4€  the  number  of  horfes  hereby  refpeaivcly  allowed , 

ord^y^ir^r    Cl  thcn  h  fl,a11  and  may  bc  hwfuI  for  fuch  iuftice*  &C' 

of  horfes,  by       cc  or  court  rcfpe&ively,  and  they  are  hereby  refpe&ivcly 

fnow  or  ice,  «  required,  to Jlop  all  proceedings  before  them  refpeclively, 
then  foch  juf-  _        ,  m  «      ••«*▼•    « 

tice  of  peace  or  <c  for  the  recovery  of  any  penalty,  &c.  No  inftance 
*T£f«rt4?     being  recollected  of  any  proceeding  upon  this  clause,  and 

before  them  re- 

fptaively  5  held 

that  foch  application  for  a  flay  of  proceedings  muft  be  made  to  the  court  above  2a  which 

the  aAioa  wa*  brought,  and  that  the  defence  U  not  available  at  m&  prius, 

a  doub) 
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a  doubt  hating  occurred  in  what  manner  a  defendant        1809. 
fued  in  an  a£tion  for  the  penalty  could  avail  himfelf  of 


Poccrcs* 


Rob  in  ton* 

the  defence  thereby  given,  an  application  was  made  to  **««/* 
this  Court  in  the  laft  term  to  (lay  the  proceedings*  on 
affidavits  dating  that  the  neceflity  of  ufing  the  furplus 
number  of  horfesarofe  in  confequence  of  the  fnowand  froft 
having  rendered  the  draft  too  great  for  the  ordinary  num- 
ber allowed :  but  on  caufe  being  (hewn,  founded  on  other 
affidavits  contradicting  the  alleged  neceflity,  the  Court 
difcharged  the  rule  on  account  of  fuch  contradi&ory  af- 
fidavits ;  without,  as  it  was  now  faid,  deciding  that  the 
courfe  then  taken  was  the  only  one  in  which  the* defend* 
ant  conld  avail  himfelf  of  the  defence  fet  up.  -  When* 
therefore,  the  caufe  went  to  trial,  at  the  Lent  Berkjbire 
affizes,  the  fame  evidence  was  offered  to  be  given  on  the 
part  of  the  defendant  as  to  the  ftate  of  the  road  from  the 
cffe&s  of  the  fnow  and  froft ;  but  Thomson  B.  was  of 
opinion  that  the  claufe,  dire&ing  the  application  to  be 
to  the  Court  for  a /lay  oj ' prtef dings,  did  not  appfy  to  the 
Court  of  Nifi  Prius,  but  to  the  court  out  of  which  the 
record  came,  and  therefore  he  rejected  the  evidence,  and 
the  plaintiff  recovered  a  verditf. 

Dauncej  how  moved  for  a  new  trial,  and  dated  the 
preceding  fr&s,  in  order  to  take  the  opinion  of  the  Court 
upon  the  conftruftion  of  the  ad.  And  being  afted  by 
the  Court,  whether  he  had  tendered  the  evidence  to  the 
confideration  of  the  Judge  alone,  as  upon  an  application 
for  a  ftay  of  proceedings,  or  as  evidence  for  him  to  leave 
to  the  jury  ;  he  faid  that  the  diftin&ion  was  not  fpecifi- 
cally  pointed  at  in  the  mode  of  application \  but  the  evi- 
dence was  tendered  generally,  for  the  Judge  to  z£t  upon 

it 
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1 809*        it  according  to  bis  judgment  of  the  meaning  of  t&ft 
J  v  daufe,  daring  the  progrefs  of  the  trial :  but  the  learned 

Robinson  »  o  r     o 

n**ft  Judge  thought  that  as  the  legiflature  had  pointed  out  a 
particular  mode  of  making  the  defence  before  another 
Court,  he  could  not  take  cognizance  of  it  at  nifi  prim. 
It  was  now  therefore  urged  that  as  the  matter  now  flood, 
the  defendant  had  been  (hut  out  of  making  the  defence 
which  was  given  him  by  the  legiflaturei  for  when 
the  application  was  made  here  laft  term,  this  Court,  not 
considering  themfdves  competent  to  decide  on  which  fide 
the  truth  lay  upon  contradi&ory  affidavits,  refufed  to  in- 
terfere: and  yet  when  the  queftion  came  before  the 
ordinary  tribunal  for  the  decifion  of  difputed  fads,  the 
Judge  thought  that  the  Court  in  which  he  fat  could  not 
take  cognizance  of  a  defence  which  the  legiflature  had 
direAed  to  be  fubmitted  to  another  tribunal  in  a  different 
ihape. 

Lord  Ellinboiiotjgh  C.  J.  The  defendant  did  not 
fatufy  the  Court  upon  the  application  in  the  laft  term 
that  he  had  the  ezcufe  which  the  ftatute  allows  of  \  and 
then  he  ftood  in  the  condition  of  a  party  not  bringing 
himfelf  within  the  protection  of  the  law,  and  his  applica- 
tion of  courfe  failed.  But  the  fundion  of  the  Judge  at 
nifi  prius  is  merely  to  try  die  ifiiie  joined :  he  cannot  day 
proceedings  in  the  caufe ;  and  by  the  terms  of  the  19th 
fe£Hoo  the  only  application  to  be  made  is  for  a  ftay  of 
proceedings* 

Grose  J.  Tbe  C*urt9  who  are  required  by  the  daufe 
to  JUp  all  proceeding,  if  the  fa£fc  Jhall  appear  to  their  fa- 
aisfaftion  upon  the  oaths  of  credible  witnefics,  mull  mean 

2  tbe 
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the  Court  which  originates  the  proceedings,  in  like  man-  1809* 

ner  as  it  fpeaks  of  the  juftice  or  ju dices  of  the  peace  L 

-when  the  proceeding  originates  by  information  before  sg&f 


them. 


Blanc  J.  From  the  terms  made  ufe  of  in  this 
claufe  it  could  never  be  meant  that  the  fad  of  the  excufe 
allowed  fhould  be  fet  up  as  a  defence  at  the  trial,  but 
upon  fummary  application  in  the  firft  inftance  to  the 
Court  above. 

Bayley  J.  I  am  not  Satisfied  that  if  the  fa£t  ap- 
peared doubtful  to  the  Court  upon  contradictory  affida- 
vits, the  defendant  might  not,  if  he  had  applied  for  it, 
have  obtained  an  iffue  to  try  the  fa£t :  but  no  fuch  ap- 
plication was  made;  and  the  (lay  of  proceedings  mud  be 
by  the  Court  above. 

Rule  refufed. 


POCQCS. 


/ 
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1809* 


Goodtitle,  Leflee  of  Parker,  againft  Ba^d^i^ 

HPHIS  eje&mcnt  was  brought  to  recover  pofleflion  of  a 

cottage  and  a  ("mail  piece  of  land  adjoining.     And 

it  appeared  at  the  fir  ft  trial  before  Graham  B.  on  the  lad 

fpring  circuit  at  Ghucejter,  that  part  of  the  premium  55 

years  ago  at  leaft,  and  the  reft  about-  **o  years  ago,  were 

taken  by  encroachment,  in  three  feveral  contiguous  plots, 

out  of  the  foreft  of  Dean  belonging  to  the  crown,  partly 

by  the  leflbr  of  the  plaintiff's  father,  and  partly  by  other 

peifons  who  had  afterwards  given  them  up  to  him,  and 

1 

be  had  thrown  the.  whole  into  one  clofe.     The  father 

continued  to  have  quiet  enjoyment  of  the  premifes  till 

his  death,  which  happened  about  19  years  ago ;  after 

m     .   .  which  his  widow  continued  in  poflefliort  for  two  or  three 

for  the  jury  to  * 

yrcfame  a  grant   years  5  and  then  the  defendant  got  into  pofleflion,  but  by 

what  means  did  not  at  firft  appear*  The  widow  is  fince 
dead,  and  the  leflbr  of  the  plaintiff  is  their  eldeft  fon. 
The  learned  Judge  being  of  opinion  upon  this  evidence, 

^te>Urt°»dCr   tbat  thc  lcffor  of  thc  pkimiff,  whofc  claim  was  only  as 

deroife  in  eject- 
ment from  the 

eldeft  Ton  and  heir  of  fuch  firft  poflcflbr,  again  ft  the  defendant  who  had  no  apparent  title, 
SRd  whofe  pofleflion  was  not  defend  td  by  the  crown,  nor  found  to  be  by  licence  from  it 

But  it  appearing,  upon  a  fecond  trial,  that  by  the  flat.  10  Car.  %.  t  3  all  future  grants  of 
land  by  the  crown  in  the  foreft  of  Dean,  within  which  the  land  in  queftionlay,  were  avoided, 
and  confequemly  no  preemption  could  be  made  of  a  vaiid  grant;  the  leflbr />f  the  plaintiff, 
who  can  only  recover  in  ejeftment  by  the  ftrength  of  his  own  title,  was  held  not  entitled  (• 
recover  even  againft  a  ftranger,  whofe  pc  fleflioni  adverfe  to  him,  was  not  defended  by  the 
crown.  And  this,  noiwithflanding  a  part  of  the  ptcmifes  was  firft  held  by  the  leflbt'sfa* 
ther  60  years  ago,  and  by  the  ft.  9  Geo.  3.  r  16.  the  fv  t  of  the  crown  is  barred  after  a  con- 
tinuing adverfe  pofoflion  for  60  years  under  the  original  trefpafler :  for  from  the  death  of 
tbe  father  19  years  ago  the  pofleflion  was  adverfe  to  his  heir,  the  leflbr  of  the  plaintiff",  or 
at  lead  the  defendant's  pofleflion  for  the  laft  17  year*  was  adverfe ;  and  the  acl  of  Ges.  j. 
does  not  give  a  title  to  the  firft  wrongful  poflcflbr  and  thofe  claiming  under  him,  but  only 
bars  the  remedy  of  the  crown  againft  them  after  60  years  continuing  adverfe  j>ofleflion  by 
them  1  and  as  it  does  not  repeal  the  ft.  to  Car.*,  r.  3.  no  prefumption  of  a  grant  to  legalite 
tbe  pofleflion  of  the  letter's  father  for  the  firft  41  years,  on  which  alone  the  leflbr's  claim 
could  be  founded,  can  be  made  againft  that  ftatute.  And  the  jury,  it  feems,  may  prcfume  that 
the  pofleffion  of  the  leflbr**  father  for  the  firft  41  years,  and  that  of  the  defendant  (adverfe 
to  the  heir)  for  the  laft  17  years,  were  both  legally  holden  by  the  licence  of  the  crown. 

6  m  heir 


redne[day% 
Nov.  8  th* 

A  pofleflion  of 
crown  land 
commencing  at 
leaft  5$  years 
ago  by  en- 
croachment on 
the  crown  in 
the  time  of  the 
leflbr  of  the 
plaintiffs  fa* 
ther,  main- 
tamed  by  the  fa 
ther  till  hisdeath 
19  years  ago, 
and  afterwards 
continued  for 
9  years  by  his 
widow,  when 
the  defendant 
obtained  thc 
poflvflion, 
would  be  funV 
cient  evidence 


from  the  crown 
to  the  leflbr's 
father,  if  the 
crown  were 
capable  of 
making  fuch  a 
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heir  to  the  former  pofieffor,  could  hare  no  title  to  the  1809. 

freehold,  inafmuch  as  that  appeared  to  be  in  the  crown,  ■■ 

againft  which  the  ad verfe  poffeflion  of  the  father  could  ontheDemifeof 

not  operate  to  give  him  even  a  poffeffory  right,  nonfuited  P,l^9 

the  plaintiff.  Bai-bw^h. 

* 

Dauncey  moved  in  Eajlfr  term  to  fet  afide  the  nonfuit, 
infilling  on  the  long  poffeflion  of  the  leffor  of  the  plaintiff 
and  of  his  father,  for  much  above  20  years,  which  was 
fufficient  title  againft  a  mere  wrong-doer,  though  not 
againft  the  crown.  But  the  crown,  he  faid,  took  no  part 
in  the  defence.    Having  obtained  a  rule  niG  $ 

Wyburgh  (hewed  caufe  againft  it  in  Trinity  term,  and 

tfrged  that  the  commencement  of  the  leffor's  title,  being 

proved  to  be  by  wrong  and  trefpafs  upon  the  crown, 

againft  which  the  length  of  poffcffion  which  had  occurred 

could  not  give  even  a  poffeffory  title,  (for  the  king  can 

only  be  oufted  of  his  poffeflion  by  matter  of  record  (a)  *,) 

the  leffor,  who  could  only  recover  upon  the  ftrength  of  his 

own  title,  was  upon  his  own  (hewing  out  of  court.  That 

it  was  always  competent  to  a  defendant  in  eje&ment  to 

avail  himfelf  of  title  in  a  third  perfon,  whether  or  not  that 

perfon  defended  the  caufe  ;  and  here  the  title  to  the  pof-  , 

feffion  was  (hewn  to  be  in  the  crown.     And  he  referred 

to  Yates  v.  Dryden  and  others  (£),  where  it  was  refolved  in 

a  fait  between  third  parties)  that  if  a  clear  title  and  right 

appeared  for  the  king,  either  confcfled  by  the  parties  in 

pleading,  or  otherwife  fully  apparent,  the  Court  were 

bound  ex  officio  to  take  notice  of  it :  and  though  the 

king's  title  appeared  there  upon  the  record,  yet  as  ia 

(«)  O.  lit.  177.  *.  4  Com*  Atf.  Prrogathte,  D,  71.       (*)  &+  Car.  59* 

Vol.  XI.  K  k  ejectment 
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1809.        eje£tment  it  can  only  appear  in  evidence,. the  Court  mull 
_         "         be  equally  bound  to  notice  it. 

Goootitle,  *        * 

#n  r  foe  Demi  ft  of 

aganft  '  The  Court  having  then  fuggefted  that,  if  it  were  neccf- 

fary  as  between  thefe  parties,  the  crown  not  contcfting 
the  leflbr  of  the  plaintiff's  right,  the  jury  upon  this  length 
Cf  pofleffion  might  have  been  advifed  to  prefume  a  grant 
fubfequent  to  the  encroachment :  Wyburgh  adverted  fiift 
to  the  flat.  1  Ann.  Jl.  1.  c.j./»^  retraining  the  crown 
from  granting  its  lands  out  for  any  term  oreftate  exceed* 
>ng  3  *  years  or  3  lives,  &c.  But  it  being  obferved  that  a 
grant  to  the  extent  of  3  lives  might  cover  the  leffbr's  title : 
he  laftly  referred  to  the  ftat.  20  Car.  2.  c.  3.  for  the  re- 
gulation  of  Dea/t  foreft,  which,  he  fa  id,  re  drained  the 
cfown  from  making  any  fuch  grant  of  the  foreft  land.  Bat 
as  this  (latute  is  not  fet  forth  in  the  common  printed 
edition,  and  the  terms  of  it  were  not  fully  brought  before 
the  Court  upon  that  occafion  mf  and,  a»  it  was  further  ob- 
ferved hfDauncey  for  the  plaintiff,  that  the  non/uit  did  ntt 
proceed  trpon  the  ground*  of  the  incapacity  of  the  crow* 
io  grant  by  that  ftatute  ; 

Lord  Elienborough  C,  J.  fa  id,  that  as  the  plaintiff  waf 
nonfuited  upon  the  fuppofed  impofiibilityof  prefiamingany 
title  which  could  be  derived  from  the  crown,  notwithftamt* 
ftig  fo  long  a  pofleffion,  commencing  5 5  years  ago,  and  con- 
tinuing to  the  death  of  the  fcfibr's  father  within  the  hft  2* 
years  $  and  all  this  without  anjf  difturbance  by  the  crown; 
and  as  the  Court  were  of  opinion  that  the  jury  might 
have  prefumed  a  grant  from  the  crown  under  thefe  cif- 
lumftance*  to  the  leffbr's  father,  unlefs  there  Were  aoj 
provifion  m  the  ftatute  of  Car.  a.  to  preclude  luch  a  grant 
as  WQuld  cover  the  kfibr's  tick,  of  which  they  were  not 
at  prefent  diftinflly  informed*  and  certainly  that  point 

*'  hoi 


Baldwin* 
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had  never  been  made  at  the  trial ;  they  thought  It  right 
to  (end  the  cafe  to  a  new  trial,  that  it  might  undefgo  fur- 

,  #  GOOfrTITLEf 

ther  confideration;  and  then  the  defendant  might  (hew  ontheOemifeof 
the  ftatute  to  which  he  had  referred,  in  Order  to  preclude         nm*fi  ' 
the  prefumption  of  any  grant)  if  it  would  beat  him  out 
in  the  objection,    tiut  with  refpe£fc  to  the  general  im- 
'pofiibility  of  presuming  a  grant  againft  the  crown*  the 
courts  were  in  the  daily  habit  of  prcfuming  grants  from 
the  crown,  as  of  markets  and  the  like,  upori  an  uninter- 
rupted enjoyment  of  ao  years :  and  it  was  onty  a  feu* 
nays  ago  (a)  that  they  had  considered  that  the  jury  were 
Warranted  Under  the  cir.cum(tan£es  of  the  cafe  in  prefum* 
*n8  *  grant  of  enfranchisement  of  a  copyhold  from  thd 
brown.    Thereupon  the  Court  made  the  role  abfolut* 
for  a.  new  trials 

At  the  fecond  trial  before  Boyley].  at  the  laft  affiles 
%t  GlouceJlcr%  evidence  was  given  that  one  of  the  pieces  of 
land  held  by  the  leflbr  of  the  plaintiff 's  father  had  been  % 
inclofed  from  Dean  foreft  do  year*  ago  \  and  the  father 
had  been  in  poffeffion  of  the  whole  for  above  40  years  1 
At  whofe  death,  the  leflbr  his  elded  fon  being  out  of  the 
Way,  the  widow  continued  in  pofieflion  for  about  two 
years,  and  then  gave  up  the  premifes  to  the  defendant 
fltrtut  17  yea^s  ago  for  a  confideration  of  2  or  3  guineas, 
without  any  conveyance.  It  appeared  alfo  that  about  . 
ao  years  ago  there  had  been  a  furVey  of  the  foreft*  when 
mil  new  inclofures  and  encroachments  were  levelled  by 
the  officers  of  the  crown ;  but  as  they  bad  ifeceived  orders 
to  confine  their  profttattohs  to  inclofures  made  within 
ao  years,  the  patties  were  left  in  poflfeffiort  of  the  inclo- 
fures in  qaeftiom    The  defendant's  counfel  objeded  a€ 

(«)  Rte,  Leffet  tfjtbnfon,  y.  Ircljnui,  intfc,  Ms>» 

K  k  a  f  hi 
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1809.        the  trial  to  the  leffor's  title  upon  the  ftat.  20  Car.  2.  c.  3* 
~""\        avoiding  all  future  grants  of  the  foreft  of  Dfan  by  the 
enrhtDcmifcof  crown,  of  which  any  pre fum prion  could  othcrwife  have 
*?*<«/         been  made  m  favour  of  the  leffor's  title  \  and  inGfted  that 
the  defendant,  though  not  claiming  under  the  crown, 
was  entitled  to  take  advantage  of  the  defeft.     On  the 
other  hand,  the  counfcl  for  the  plaintiff  relied  principally 
en  the  flat.  9  Geo.  3.  e.  16.  as  taking  away  all  >right  of 
Aiit  in  the  crown  after  an  adverfe  poffcffion  of  60  years, 
.  which  would  at  any  rate  cover  part  of  the  premifes  fought 
to  be  recovered ;  and  as  to  the  reft  they  relied  on  the 
pofleffion  of  the  leffor's  father  for  above  20  years,  as  giv- 
ing him  and  his  fon  by  defcent  a  pofleffory  right  againft 
all  the  world  but  the  crown.     But  Bay  ley],  considering 
that  no  preemption  of  a  grant  from  the  crown  could  be 
made  againft  the  ftat.  2o  Car.  2.  in  favour  of  any  title  in 
the  lcflbr  of  the  plaintiff's  father  during  his  lifetime  ;  and 
that  when  his  pofleffion  ceafed  at  his  death,  which  was 
nearly  19  years  ago,  he  bad  acquired  no  right  of  poffcf- 
fion againft  the  crown  under  the  ftat*  9  Geo.  3. ;  and  that 
fince  that  time  the  poffcffion,  firft,  of  the  leffor's  mother 
for  a  (hort  period,  and  afterwards  of  the  defendant  him- 
felf  for  the  greater  part  of  the  time,  had  been  adverfe  to 
the  claim  of  the  leflbr  as  heir  to  his  father;  and  therefore 
that  the  leffor's  claim,  fo  far  as  it  was  founded  upon 
length  of  poffcffion,  flood  in  the  fame  predicament  a*  it 
did  at  the  death  of  his  father;  left  it  to  the  jury  to  prefomt 
that  the  pofleffion  of  the  U (Tor's  father  up  to  the  time  of 
his  death,  and  of  his  mother  for  two  years  afterwards, 
and  that  of  the  defendant  for  the  laft  1 7  years,  were  with 
the  licence  of  the  crown,  as  being  the  only  way  of  account* 
iog  legally  for  thefe  refpe&ive  and  adverfe  poffeffions : 
-and  the  jury,  adopting  that  preemption,  found  a  verdift 
for  the  defendant* 

With 


Baldwin* 
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Wigley  now  moved  to  fet  afide  that  verdift  and  for  a 
new  trial  *  and  after  dating  the  general  fails  of  the  cafe, 

°  GOODTITLI, 

relied  on  the  flats.  21  Jac.  1.  c,  14.  and  9^3.  c  16.  entheDemifcof 

P  A  B  VII 

as  giving  title  to  the  leflbr  of  the  plaintiff  in  this  cafe  for         againft  * 
part  of  the  premifes  even  againft  the  crown,  and  for  {he 
remainder,  alfo  as  againft  a  wrong  doer.  The  firft  of  thefe 
ena&s,  that  whenever  the  king,  his  heir's,  ice  and  all 
others  claiming  under  the  fame  title  (hall  be  out  of  pof- 
feflion,  or  of  the  profits  of  any  lands  for  20  years  before 
Any  information  of  intrufion  brought  to  recover  the  fame, 
the  defendant  may  plead  the  general  iflue,  and  not  be 
prefled  to  plead  fpecially ;  and  that  in  fuch  cafes  the  de- 
fendant (hall  retain  the  pofTeflion  he  had  at  the  time  of 
fuch  information  exhibited  until  the  title  be  tried,  found, 
and  adjudged  for  the  king.    The  flat.  9(^.3.  c.  16. 
extending  the  principle  of  that  ftatutc,  enafis,  that  the 
king  (hall  not  fue,  impeach,  queftion,  or  implead  any 
perfon  for  any  manors,  lands,  &c.  or  make  any  title, 
daim>  &c.  to  the  fame,  by  reafon  of  any  right  or  title 
which  (hall  not  firft  accrue  and  grow  within  60  year* 
next  before  fuch  a&ion'or  Cuit,  &c.  for  recovering  the 
fame  5  unlefs  his  majefty  or  fome  of  his  progenitors,  &c. 
Of  fome  other  perfon,  &c.  under  whorn  hi*  majefty,  &c. 
tlaims,  have  or   (hall  have  been  anfwered,  by  force 
and  virtue  of  any  fuch  right  or  title  to  die  fame,  the  rents, 
ifiiies  or  profits  thereof,  or  of  any  honor,  manor,  or  other 
hereditament,  whereof  the  premifes  in  queftion  (hall  be 
parcel  within  the  faid  60  years ,  or  that  the  fame  have  or 
(hall  have  been  duly  in  charge  to  his  majefty  or  fome  of 
his  progenitors,  &c,  or  have  or  (hall  have  ftqod  infuper 
of  record  within  the  faid  60  years.     And  that  all  per- 
ions,  &c.  an4  all  claiming  by,  from,  or  under  them,  ac- 
cording to  their  feveral  eftates  and  interefts,  which  they 

K  k  3  have 
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i8pg«        Jrave  or  claim  to  hare  in  the  fame,  (hall  at  all  times  htre* 
— — -         after  quietly  and  freely  haye,  hold,  and  enjoy  again  (I  hit 

GOODTITLI,  . 

pnthcDcmifcof  majefty,  his  heirs  and  fuccefTorg,  claiming  by  any  title 
*t**ft '       which  hsith  not  firft  accrued  and  grown  within  the  fai4 
pwijf.      £q  years,  all  manors,  lands,  &c.  whiph  they  or  their  ap- 
pellors, &c.  or  thofe  under  whom  they  claim,  (hall  hate. 
'  held  or  enjoyed  for  60  years  next  before  the  commencing 

of  every  fuch  fait  or  proceeding,  &c.  (with  the  fame  e*- 
<?eptions  as  before.)  Aqd  then  it  enables  all  fuch  pof- 
feiTors  for  60  years,  &c.  and  thofe  claiming  under  them, 
/except  *s  before  excepted)  quietly  to  hold  and  enjoy  all 
fuch  manors,  lands,  &c.  againft  all  perfons  their  heirs 
and  afiigns  claiming  by  force  or  colour  of  aqy  letters  pa- 
tent or  grants,  $cc. ;  and  faving  all  other  rights  but  thofe 
of  the  crown.  This  latter  ftatute,  he  contended,  fo  fa? 
repealed  the  flat,  90  Car.  3.  f .  3.  as  to  give  tith  to  the 
boffeflbr  of  that  part  of  Dean  foreft  which  had  been  held 
againft  the  crown  for  60 years:' and  the  leffor  of  the 
plaintiff  having  eftablifhed  a  pojTcflbry  right  to  the  parcel 
in  queftion  as  deriving  title  from  his  father,  againft  all  the, 

iporld  but  the  crown,  it  was  not  competent  for  a  wroag* 

*  *  * 

doer  to  fet  up  the  title  of  the  crown  under  the  ad  of  the 

ao  Car.  2.  r/3.  when  by  the  latter  a&  of  the  9  Geo._2* 
f.  16.  the  crown  ^vas  barred  from  fuing  after  having  been 
outled  of  pbffcfiion  for  60  years,  and  cjuiet  poflefijon  was 
infured' to  the  poffeffors  againft  the  crown  and  all  thofe 
claiming  uncjer  it*  And  great  inconvenience  he  obferve4 
would  enfue,  if,  though  the  crown  were  haired,  the  per- 
fons whofc  pofTeflion  was  intended  to  be  quieted  againft 
the  crown  could  not  maintain  an  eje&ment  againft  any 
wrong-doer  who  happened  to  get  into  pofieflion.  The 
ftatute  itfeft  gives  a  title  after  60  years  adveffe  poQeffioq 
tgaiou  pie  crown- 


in  thb  Fiftieth  Year  of  GEORGE  III. 

Lord  Ellenbohough  C.  J.     How  can  the  lefibr  of 
the  plaintiff  make  out  any  title  in  this  cafe  ?    No  grant 

*  *  \  GnODTITLI, 

from  the  crown  can  be  prefumed,  againft  the  exprcfs  on  the  Demi  fe  of 
proyifion  of  the  ftat.  20  Car.  2.,  to  hare  been  made  to  the.  *ga\n]t 
lefibr*s  father  in  his  lifetime ;  and  unlefs  it  had  been 
competent  to  the  crown  to  make  fuch  a  grant,  how  can 
the  lefibr  of  the  plaintiff,  who  claims  under  his  father,  and 
who  hat  been  out  of  pofiefiion  fince  his  father's  death, 
have  any  title  ?  No  grant  can  be  prefumed  in  his  favour* 
The  ftatute  of  the  9  Geo.  3.  does  not  give  a  title ;  it  does 
not  affeft  to  repeal  the  ftatute  20  Car.  2.;  it  only  takes 
away  the  right  of  fuit  of  the  crown  or  thofe  claiming 
from  the  crown  againft  fuch  as  have  held  an  adverfe  pof- 
feffiop  againft  it  for  60  years:  but  here  the  defendant,  who 
has  been  in  pofleflion  for  the  laft  17  years,  was  a  ftranger 
both  to  the  lcffor  and  to  his  father  *  and  the  lefibr  of  the 
plaintiff  muft  recover  againft  the  defendant  by  the  ftrength 
of  his  own  title,  and  not  by  the  weaknefs  of  the  defend-  ' 
^nt'g  title :  and  the  ftat.  20  Car.  2.  bars  any  prefumption 
oi  title  in  favour  of  the  lefibr  in  this  cafe.  ^ 

Per  Curiam*  Rule  refufed. 


Doe,  on  the  Demife  of  Osqorn  and  Another  to*/** 

a$ainfi  Spencer  ""'  *lf* 


TTHE  lefibi  of  the  plaintiff  claimed  as  heir  at  law  of  where  a  fine 
the  perfon  laft  %ifed.    The  defendant,  at  the  trial   Mkt*e:mc? 
before  Heath  J.  at  Derty  ftt  up  a  fine  levied  of  the  pre-  t!Tthe6tC 
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1809.        mifes  of  Michaelmas  term  38  G.  3 .,  which  was  111  fa&  levied 

■  oh  the  8th  of  Novcmber,but  related*  to  the6th,being  the  firft 

•ntheDrmifcor  day  of  the  term.     The  plaintiff's  counfel  then  required 

igl*fi'       proof  that  the  party  levying  the  fine  was  fcifed  of  an  eft  ate 

€*AMCftB.      0f  fi-cchQij  at  fac  jjme .  on  vhich  a  receipt  for  rent  of  the 

premifes,  given  to  him  by  the  tenant  in  pofleffion,  was 
put  in,  which  was  dated  on  the  8th  of  November ;  but  in 
fa&  the  rent  was  not  received  till  the  17th  of  the  fame 
month,  as  for  the  antecedent  half  year.  This  was  con- 
tended not  to  be  fufijeient,  but  that  it  was  neceffary  ei- 
ther to  (hew  that  the  cognizor  was  aQually  in  pofleffion  at 
the  time  of  the  fine  levied  by  him,  or  that  he  was  in  the 
receipt  of  the  rent  before.  On  this  the  defendant  (hewed 
that  a  writ  of  poffeflion,  after  recovery  in  eje&ment  by  the 
cognizor,  was  eiecuted  by  the  flietiff  9s  officer  who  walked 
over  the  premifes  and  Claimed  them  on  behalf  of  the 
eognizor  on  the  evening  of  the  6th  of  November  i  but 
there  was  no  previous  entry  by  the  cognizor  (hewn,  nor 
stay  chaoge  of  the  tenant  in  confequence  of  the  execution 
of  the  writ.  The  learned  Judge,  being  of  opinion  that 
this  was  fu flic ient  evidence  of  an  aQual  feifin  of  the 
freehold  to  eftablifh  the  fine,  nonfuited  the  plaintiff. 

Vaughan  Serjt.  now  moved  to  fet  afide  the  nonfuit,  on 
the  ground  that  the  feifin  in  fa£t  of  the  cognizor  at  the 
time  of  the  fine  levied  was  not  fufficiently  eftabliflied, 
either  by  the  entry  of  the  (heriff 's  officer  under  the  writ 
of  pofleffion  fued  out  by  the  cognizor,  and  which  waft  not 
executed  till  the  evening  of  the  6th  of  November ■,  which 
was  after  the  time  when  by  relation  of  law  to  the  firft 
moment  of  the  day,  the  fine  mud  be  taken  to  have  been 
levied  ;  nor  by  the  afiual  receipt  of  rent  after  that  day, 
and  alfo  after  the  8th,  when  the  fine  was  in  fa&  levied. 

Ao4 
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And  he  cited  Lerd  Town/end  v.  AJb  and  his  Wife  ( j),         1 809. 
wherg  the  defendants  levied  a  fine  of  two  (hares  of  the  ^ 

New  River  water ;  and  it  was  obje&ed  that  they  had  no  ont£cD*m*c* 
feifin  at  the  time  to  warrant  the  fine.  The  fine  was  *g***f 
levied  in  Hilary  term  17335  but  no  claim  was  let  up,  or 
tfny  entry  proved,  only  that  a  demand  was  made  of  the 
profits  in  the  company's  office  in  the  name  of  the  defend- 
ants on  the  19th  of  February  \  and  the  firft  payment  was 
made  of  the  Chriflmas  dividend  before  due  on  the  23d  of 
February^  after  the  fine  levied  ;  and  no  other  feifin  ap- 
peared. Lord  Hardwicke  C.  faid  that  if  a  man  enter  on 
another's  tenant,  he  does  not  gain  fuch  a  pofleflion  as  is 
fufficient  to  levy  a  fine  thereon,  unlefs  he  continue  in 
pofleflion :   for  a  wrongdoer  to  gain  a  pofleflion  by  dif- 

* 

feifin  mull  not  ftrp  on  Che  land,  and  withdraw  and  leave 
the  rightful  owner  in  pofleflion;  which  would  be  fuffi- 
cient to  gain  a  feifin  on  a  feoffment,  but  not  to  levy  a 
fine.  Then  as  to  the  perception  of  the  rents  and  profits 
being  a  fufficient  feifin  ;  it  was  anfwered  that  there  was 
in  fad  no  receipt  till  after  the  fine  levied :  if  they  re* 
ceived  the  rents  before  the  fine,  it  would  have  been  a 
difieifin.  The  evidence  of  a  receipt  of  rent  would  be 
fufficient  pofleflion  to  levy  a  fine.  And  in  anfwer  to  the 
argument,  that  the  company  were  ftewards  to  receive  and 
pay  die  proprietors  ;  and  that  thofe  profits  were  received 
by  the  company  at  the  time  of  the  fine  levied ;  and  that 
the  payment  by  them  after  the  fine,  of  profits  due  before, 
(houtd  have  relation  back,  fo  as  to  be  confidered  as  a  pay- 
ment before  the  levying  of  the  fine}  he  obferved  that  the 
company  received  for  the  rightful  owners,  who  were  the 
pUintiffs,  and  therefore  it  could  be  no  receipt  for  the  do 

fendants 


\ 


CASES  in  MICHAELMAS  TERM 

fendant*  at  the  time  of  the  fine  levied.  He  therefore  held 
that  the  fine  had  no  operation*  , 

» the  Demife  of  • 

sgmmfl  *  Lord  Ellenborough  C.  J.    The  entry  of  the  (he*, 

riff's  officer  under  the  writ  of  pofieffion,  on  the  6th  of 
November,  on  behalf  of  the  party  who  levied  the  fine, 
was  a  lawful  entry  and  pofieffion,  and  will  relate  to  the 
firft  period  of  that  day  on  which  foch  pofieffion  was 
taken,  fo  as  to  give  the  party  a  fufficient  feifin  in  fad 
to  warrant  the  levying  of  the  fine  by  relation  of  law  on 
that  day  :  and  the  receipt  of  rent  afterwards  by  the  fame 
party  (hewed  a  continuance  of  that  pofieffion.  I  (hould 
alfo  have  thought  that  a  receipt  of  rent  after  a  fine  levied, 
for  a  period  of  time  antecedent  to  the  fine,  was  prima 
facie  evidence  of  the  party's  poflsffion  of  the  premifct 
by  his  tenant  during  the  period  for  which  the  rent  waa\ 
Received,  tmlefs  fraud  or  contrivance  appeared, 

ftr  Curiam^  "       Rule  rcfufed. 


rhnfdsf.         Doe,  on  the  Demife  of  Hbapy,  again/1  Howard. 

jfw.  91b. 

Where  hoafe       TTHE  leffor  of  the  plaintiff  had  demifed  to  the  de- 
J^ethCT wbt,et  fendant  a  certain  mefiuage  with  the«appurtenanccs» 

SSfemTteS  Aen  in  Ac  PotkOon  of  the  defendant,  together  with  fc- 

and  it'do  not       vcraj  dofc8  0f  ian(j  defcribed  as  thereunto  belonging  COO- 

Appear  from  toe  °    ° 

terms  of  the       taining  1 3  acres,  for  the  term  of  11  years,  to  hold  the 

demife  from 

what  time  the     lands  from  the  2d  of  February%  and  the  houfe  and  other 

whole  is  to  be 

cake*  u  let  to-    premifes  from  the  1  ft  of  May  then  next  x  and  the  rent, 

g ether,  it  is  a        *  ' 

queftion  of  fa$    which  yrq$  24^  per  annum,  was  made  payable  half  yearly, 
^nchVsVhc      ^Michaelmas  and  Lady-d*y>.  the  firft  half  year's  rent 

principal  and 

vwhrch  the  ac-  , 

ceflbriat  fubjed  of  demife*  in  order  lor  the  Judge  to  decide  whether  the  notice  to  qoit  tht 

whoic  were  £iven  in  time, 

being 
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-being  payable  at  the  Michaelmas  enfuing  the  commence-         1809. 
ment  of  the  term.     The  tenant  held  over  the  term  for        " 
4  years,  and  on  the  3 1  ft  of  Oflober  1808  he  receiyed  from  on  the  D<mUe<f 
the  leflbr  a  notice  to  quit  on  the  I  ft  of  May,  or  whenever         agowfi* 
elfe  his  tenancy  fcould  expire.    And  not  having  quitted^       ww*a* 
this  eje£tment  was  brought,  which  came  on  to  be  tried 
before  Wood  B.  at  Lancafter\  when  it  was  obje&ed,  on 
behalf  of  the  defendant,  that  the  notice  to  quit  was  in- 
fufficient,  «s  not  having  been  given  fix  calendar  months 
before  the  ad  of  February  {Candlemas)  when -the  land, 
which  he  contended  was  the  principal  objeft  of  the  de- 
mife,  was  to  be  given  up.     On  the  other  hand,  the  cafe 
of  Doe  v.  Spence  {a)  was  cited  In  fupport  of  the  notice  f 
where  the  terms  of  holding  were,  that  the  tenant  of  a 
farm  was  "  to  eiUer  on  the  tillage  land  at  Candlemas  la$ 
paft,  and  on  t^e  houfe  and  all  other  the  premifes  at  Lady* 
day  following,  and  tha,t  when  he  left  the  farm,  he  tyould 
quit  the  fame  according  to  (he  tira.es  of  entry  as  afore? 
faid  \"  and  the  rent  was  referred  half  yearly,  at  Michael 
ntaj  and  Lady  day.    There  a  notice  tb  quit  delivered  half 
a  year  before  Lady-day ,  but  Jefs  than  half  a  year  before 
Candlemas,  was  held  g6od  \  confidering  the  taking  as  in 
fubftance  from  Lady*day%  with  a  privilege  for  the  in-     . 
coming  tenant  to  Inter  on  the  arable  land  at  Candlemas, 
for  the  fake  of  ploughing.    But  after  this  came  the  cafe 
of  Doe  d.  Ld.  Bradford  v.  Wathns  (£),  whjch  referred  the  ' 

time  of  givjng  notice  to  quit  to  the  principal  objed  of  the 
<Jemifc ;  and  there  the  demife  being  made  in  January  of 
a  dwelling  houfe  and  other  buildings  for  the  purpofe  of 
carrying  on  a  fnanufa&ure,  together  with  certain  mea- 
dow, pafture,  and  bleaching  grounds,  &c.  for  35  years, 

» 

(*)6Eeft,no.  {*)  7£«/»,  531. 

ta 
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1809.        to  commence  as  to  the  meadow  from  the  25  th  of  Decern* 
Vow  her  laft ;  as  to  the  pafture  from  the  25th  of  March  next  \ 

s£ahj*  mifes,  from  the  1  ft  of  3fjj  3  referving  the  firft  half  year's 
lent  on  the  day  of  PenticoJ?,  the  other  at  Martinmas :  it 
was  held  that  the  fubftantial  time  of  entry,  to  which  the 
notice  to  quit  ought  to  refer,  was  the  ift  of  May,  .when 
the  houfe  and  manufacturing  buildings  were  entered 
upon  ;  and  not  the  25th  of  December,  when  the  meadow* 
which  was  merely  the  auxiliary  to  the  other  and  priocipal 
fubjeft  of  denaife,  was  entered  upon.  And  the  learned 
Judge,  being  of  opinion  that  the  land  was  the  principal 
objeft  of  demife  in  this  cafe,  and  that  therefore  the 
taking  of  the  whole  was  to  be  reckoned  from  the  2d  of 
February,  nonfuited  the  plaintiff. 

Walton  now  moved  to  fet  aCde  the  nonfutt ;  and  after 
dating  the  abovementioned  fa&s,  and  the  late  cafes  bear- 
ing upon  the  point,  queftioned  the  opinion  of  the  learned 
Judge,  as  to  the  land  being  the  principal  fubjc&  of  the 
demife  rather  than  the  Jwufe,  which  (in  anfwer  to  a  quef- 
tion  from  the  Court  as  to  its  locality)  he  defcribed  as 
fituated  near  the  borough  of  NewUn  in  Lancajbire.  He 
obferved,  that  the  relative  value  or  importance  of  the 
houfe  and  of  the  land  feeraed  to  be  rather  a  queftion  of 
fa&  than  of  law,  and  mult  at  lead  be  nearly  balanced  in 
tins  inftance,  even  if  the  value  of  the  houfe  did  not  pre* 
ponderate,  as  it  probably  did,  in  the  eftimate  of  24A 
a  year  rent  for  that  and  only  13  acres  of  land.  The  un- 
certainty of  fuch  eftimates  made  it  extremely  difficult  to 
frame  a  precife  notice  to  quit  in  thefe  instances* 


Lord 


How  Aft  •• 
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Lord  Ellenborooch  C.J.    It  mud  in  all  thefc  cafes        1809* 
depend  upon  the  relative  value  and  importance  of  the       '" 
houfe  and  of  the  land  let  together,  which  is  the  princi-  bntheDemifeof 
pal,  and  which  is  the  acceffaryr.    In  this  cafe  the  learned         agmnfi  * 
Judge,  upon  confideration  of  the  whole  fubjed  matter  of 
the  demife,  thought  that  the  land  was  the  principal  and 
the  houfe  the  auxiliary;  and  it  lies  upon  you  who  inv* 
peach  his  opinion  to  (hew  that  the  houfe  was  the  prindU 
pai.    If  you  difputed  the  fad  affumed  by  him,  that  the 
land  was  the  principal,  you  fliould  hare  defired  the  Judge 
to  leave  it  to  the  jury  to  fay  which  was  in  fad  the  prin- 
cipal ;  inftead  of  which  you  acquiefced  at  the  trial  in  the 
fad  afiumed  by  the  learned  Judge  as  the  ground  of  the 
nonfuit ;  and  we  cannot  fay  that  he  was  wrong. 

Grose  J.  agreed. 

Le  Blanc  J.  When  once  the  iqquiry  was  let  in,  as 
to  which  was  the  principal  and  which  the  acceffary  in 
thefe  cafes,  a  queftion  of  fad  was  neceflariJy  let  in* 
which,  if  not  agreed  upon,  the  jury  mud  decide. 

Batlet  J.  If  the  plaintiff  did  not  acquiefce  in  the 
opinion  intimated  by  the  learned  Judge,  he  fliould  have 
defired  to  go  to  the  jury  upon  the  fad,  whether  the  houfe 
were  not  the  principal  fubjed  of  the  demife. 

Rule  refufed. 


\ 
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I869* 

x«£jtiL  Parkik  againfi  Dick: 

I^axoT*  THIS  **s  ah  aaion  on  a  policy  of  insurance  frool 
certain  amount,  London  to  the  Brazils  on  goods  as  (hould  he  thete* 

in  one  policy,  . 

goods  to  be  after  fpecificd  to  the  ralue  of  td,ddo/. :  that  fpecificatiori 

clficd ;  and  in  was  afterward*  made,  whereby  it  appeared  that  the  goods' 

aitcrwu-d^noad^  confided  of  hardware  and  naVal  (tores  belonging  to  the 

fcctadedTfo^ie  ^^Cpetron;  and  the  objea  of  (hipping  the  naval  (lores, 

goods  the  ex-  {he  value  of  which  was  lefs  than  6c6/.  of  the  whole  fum, 

porubonof 

which  was  pro-  was  principally,  as  it  was  dated,  to  fupplV  oar  own  fhips 

kitmed  under  «*■▼».  *  -*• 

^ain  of  foifcit.  on  the  coaft  of  BraZtts,  if  wanted  by  tnem ;  or  if  not,  to 
themfei^and  fupply  our  allies  the  Portugueje,  pending  the  war  with 
fc^od  which  F™™*  The  veffel  containing  the  goods  foon  after  her 
tottewtttf  The  frH^R on  ^c  ^>yage  was  captured  by  the  French^  recap- 

atop;  the  policy  tured,  and  taken  into  Barbadots.  -where  (he  was  con- 
was  held  to  be  #  *  +*     '  *  ^   + 

•*joidc4in»to.    demtrcd.     At  the  trial  before  Lotd  EUenborough  C.  J.  at 

Gulldhdlt%  no  fraud  was  imputed  to  the  aflured  \  but  ah 
•bjeftion  was  taken  lif>on  the  (tat.  33  Geo.  3*  c.  2.  which 
enables  his  majefty  by  proclamation  or  order  in  c6uncif, 
when  he  (hall  fee  caufe,  to  prohibit  the  exportation  of 
naval  (tores  $  and  in  cafe  of  any  exportati&n  contrary 
thctcCo,  the  (toted  and  (hip  ih  which  they  are  laden  ate 
declared  to  be  forfeited,  and  the  offenders  liable  to  pay 
treble  the  value  of  fiicK  fiorcs.  And  a  proclamation  was 
(hewn,  fouhded  upon  this  afl,  prohibiting  the  exportation 
of  naval  (tores,  which  was  ifiued  in  November  1 807  ;  and 
the  infurance  in  qucftion  was  made  in  January  1&0Z. 
Whereupon  It  was  infifted  that  the  policy  was  void  in 
ioto,  by  reafon  of  it&  having  been  made  in  part  to  covet 
the  naval  (tores,  the  exportation  of  which  was  illegal,  add 
fubjeftcd  the  (hip  itfelf  as  well  ais  the  (tores  to  for* 

feiturb 
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feiture.    His  Lordfhip,  being  of  this  opinion,  nonfuitcd        1809. 
the  plaintiff. 


Tadaj  now  moved  to  let  afide  the  fionfuit,  and  con- 
tended that  the  policy,  though  inoperative  to  cover  the 
naval  ftore6,  was  yet  valid  for  the  other  goods  infured* 
The  aft  of  the  33  G.  3.,  he  obftrved,  does  not  avoid  the 
contract  of  infurance,  but  merely  creates  a  forfeiture  of 
the  (lores  illegally  exported,  and  punilhes  the  exporter 
by  making  him  pay  treble  the  value  r  and  the  contrail  of 
infurance  was  not  fo  entire,  but  that  it  might  be  fevered 
according  to  the  fubje£t -matter;  the  different  goods, 
though  belonging  to  the  fame  perfon,  being  diftin£l  in 
their  nature.  And  he  likened  this  policy  to  a  deed  con* 
taining  different  covenants,  fome  of  which  were  illegal 
and  void ;  and  yet  the  deed  would  (land  as  to  the  othef 
covenants  which  were  legal. 

Lord  Ellendorough  C.  J.  The  ftatute  having  made 
the  exportation  of  and  trade  in  naval  (lores,  contrary  to 
the  king's  proclamation,  illegal,  impliedly  avoids  all  cen- 
tralis made  for  prote&ing  the  ilores  fa  exported.  It  fo 
an  illegal  a£fc  to  fail  with  fuch  (lores  on  board,  and  fyb<* 
jells  the  (hip  itfelf  to  forfeiture.  The  policy  is  one  en- 
tire contrail  on  goods  to  be  thereafter  fpecified,  to  which 
the  underwriters  fubferibed,  ;  and  the  fubfequent  fpecifi- 
Cation  by  the  affured  cannot  alter  the  natftre  of  the  con- 
trail with  refpcA  to  the  underwriters,  fo  as  to  fever  that 
which  was  originally  one  entife  contrail.  It  has  been 
decided  a  hundred  times  that  if  a  party  inferre  goods 
altogether  in  one  policy,  and  fonrre  of  them  are  of  a 
nat«re  to  make  die  voyage  illegal,  the  whole  central 
U  illegal  and  void.    But  as  this  is  only  a  nonfuit,  the 

plaintiff, 


Paikim 


N. 


~ 
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1 809.        plaintiff,  if  he  dunk  there  is  any  doubt,  may  bring  ap* 

— — —        other  adton.  and  put  the  queftion  upon  the  record ;  but 

jge*^        I  do  not  like  to  grant  a  rule  to  (hew  caufe,  whatever  the 

value  at  ftake  may  be,  as  it  might  feem  to  imply  that  we 

entertained  a  doubt,  when  there  is  no  doubt  at  all  upon 

the  point* 

The  other  Judges  concurred ;  and  Batlbt  J.,  in  the 
courfe  of  the  difcuffion  obferved,  that  the  (hip,  being 
liable  to  feizure  in  confequence  of  having  the  naval 
ftores  on  board,  was  thereby  fubje£ted  to  an  extra  rifle, 
which  ought  therefore  to  have  been  communicated  to 
the  underwriters;  and  the  omiflion  of  fuch  communi- 
cation would  alone  have  avoided  the  policy.  But  Taddy 
anfwered  that  no  objeQion  was  taken  at  the  trial  on 
account  of  the  want  of  notice  to  the  underwriters  ;  and 
if  it  had,  notice  could  have  been  (hewn  to  be  given* 

Rule  refuted. 


rhmrfdjy,         Doe,  on  the  Detnife  of  Johnson,  agalnjl  The  Earl 
""' 9  of  Pembroke  and  Another. 

A  certain  paper    A  T  the  trial  of  this  ejeQment  before  Graham  B.  at 
ilonswithother  SaJ$/twrj9  the  leffor  of  the  plaintiff  traced  his  pedi- 

TC£v£8    gra  through  a  WUGam  Jobnfia,  down  to  Jobn  Jobnfi*, 
perfonbft* thC    W^°  purchrfol  the  land  in  queftion  40  years  ago,  and 

feifed,  after  hit 

death,  in  a  drawer  Sn  his  hoofe ;  which  paper  purported  to  be  the  will  of  a  perfon  anfwering 
the  description  of  his  grandfather,  made  in  173s,  but  which  was  found  cancelled,  and  no  evi- 
dence waa  given  of  its  having  ever  been  acted  upon,  or  profate  of  it  taken  out }  it  yet  evi- 
dence of  its  recognition  by  the  party  Uft  fcifed,  as  the  declaration  of  his  anceftor  concerning 
the  ftatc  of  his  family,  fo  as  to  let  in  the  contents  of  it  for  the  purpofe  of  (hewing  that  that 
anceftor  acknowledged  a  brother  of  the  name  of  TOmmi  to  be  older  than  another  brother  of 
the  name  of  frVJum  :  attuning  the  jury  to  be  fatisfied  of  the  &&  that  the  paper  fo  sound 
was  kept  there  by  the  person  laft  fcifed  with  a  knowledge  of  in  contents,  tad  that  point* 
pofition  was  pra&fed. 

zx  '     dies! 


The  Earl  of 

FlMBlOKI* 
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a 

died  fcifed,  and  left  a  fon  John  who  alfo  died  fcifed.         1809* 
And  the  leffor  of  the  plaintiff  was  entitled  to  recover  the        ' 
premifes  as  heir  at  law  to  the  petfon  laft  fcifed,  unlets       uflccaf 
William  through  whom  he  claimed  had  an  elder  brother         agsinjl  ' 
Thomas,  from  whom  the  defendants  made  title.     There 
was  much  contradi&ory  evidence  as  to  this  faft ;  and  the 
balance  was  probably  turned  ia  favour  of  the  defendants 
by  the  produdion  of  a  paper  purporting  to  be  the  will  of 
one  Richard  John/on,  and  to  be  figned  by  his  mark,  pro- 
perly attefted,  and  dated  in  1738,  which  will  had  the 
feal  torn  off,  and  was  found  in  this  cancelled  (late  by  the 
attorney  employed  for  the  defendants,  (hortly  after  the 
death  of  the  perfon  laft  feifcd,  in  a  drawer  in  his  houfe, 
where  it  was  kept  with  feveral  cancelled  bonds  of  his  and 
a  current  leafe  of  his  farm.    It  appeared  by  other  evi- 
dence that  John  Jebnfon't  (the  purchafer's)  father  was 
named" Richard \  and  if  he  were  the  maker  of  the  will 
which  was  found  in  the  drawer  of  his  grandfon,  the  per- 
fon laft  feifed,  then  it  did  appear  by  that  will  of  Richard 
the  grandfather  that  he  had  an  elder  brother  called 
Thomas,  who  was  alfo  the  elder  brother  of  WUliam% 
through  whom  ihe  plaintiff  claimed ;  and  then  the  title 
of  the  defendants,  derived  from  that  elder  brother  Thomas* 
was  eftabliQied.    The  prod u 61  ion  of  tbh  evidence  fo 
difcovered  and  circumftanced  was  obje&ed  to  by  the 
plaintiff's  counfel ;  but  the  objection  was  overruled,  and 
the  evidence  received :  after  which  the  authenticity  and 
genuinenefs  of  the  fuppofc&will  was  much  controverted 
before  the  jury,  and  was  fubmitted  as  a  queftion  for  their 
coofideration  $  but  afluming  it  to  be  genuine,  great  ftrefs 
was  laid  upon  it  by  the  learned  Judge  in  fumming  up  the 
evidences  and  the  jury  found  a  verdift  for  the  de- 
fendants. 

Vox-  XL  L 1  Dampier 
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1809.  Dampier  now  rooted  to  fet  afide  the  verdict,  in  order  to 

■  take  the  opinion  of  the  Court  upon  the  admHEbility  of 

TV** 

Lrftc'of  this  evidence 1  and  obfcrved  that  it  did  not  appear  that 
J  *ZT'  the  perfon  laft  fcifcd  had  any  knowledge  of  the  esfflence 
Wmmk?.  or  contents  of  the  paper  m  (fueftion :  and  feme  evidence 
ought  to  hare  been  given  that  he  bad  recognized  it  at 
the  wilt  of  his  grandfather.  The  mere  ctrcumftance  of 
its  having  been  found  in  the  fame  drawer  with  other 
papers  of  the  perfon  laft  fcifcd,  00  which  alone  bis  recog* 
nkion  of  k  was  contended  for  by  the  defendants,  was  not 
Efficient :  it  might  have  been  put  there  after  his  death 
for  the  purpofe  of  being  found  there  by  the  attorney. 
Or  adorning  the  knowledge  of  it  by  the,  perfon  Uft  fcifcd^ 
he  might  have  kept  poflcflion  of  it  becaufe  it  was  a 
forgery :  it  was  found  cancelled^  and  there  was  no  evi- 
dence of  its  having  ever  been  a&ert  upon  or  any  probatt 
of  it  having  been  granted.  It  could  not  even  be  told  thas 
if  genuine,  it  was  the  wUl  of  the  Richard  Joimfat  who 
was  grandfather  to  the  perfon  laft  fcifcd,  as  the  lund* 
writing  of  the  fuppofed  teftatov  was  not  proved.  He 
urged  the  danger  of  admitting  evidence  of  this  de* 
fcriptioa- 

Lord  Ellenborough  C.  J.  The  difficulty  is  to  fliew 
the  incompetency  of  the  evidence :  its  relative  confe- 
rence may  be  cut  down  to  nothing  by  circumftaoces  r 
but  here  we  muft  take  it  that  it  was  kept  by  the  pcrfbft 
laft  feifed  (for  the  jury  muft  tavc  been  fatis6cd  of  that), 
with  other  family  papers,  as  fomething  rchting  to  hia  fa- 
mily; and  then  it  might  be  considered  as  recognising 
that  there  was  a  perfon  in  the  family  of  the  name  of 
Yfomas  Jobnfi*,  an  elder  brother  of  the  WUBmn  from 
whom  the  laflbr  claimed.    I  think  th:  evidence  was  ad* 

miffibk* 
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miffiblc ;  and  then  the  objeftion  would  go  merely  to  the  1809. 
fuperftru&urc  railed  upon  it  in  the  learned  Judge's  ob- 

femtions  to  the  jury ;  which  would  not  be  fufficient  to  Leffce  of 

impeach  the  Verdidt.  Hd*p 


The  Earl  of 


Batlet  J.  aflced  if  there  were  any  other  Richard  John* 
fin  to  whom  the  will  could  be  afcribf d  j  and  was  an- 
fwered  in  the  negative. 

Pet  Curtain,  Rule  refufcd. 
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1809. 


defendant ;  in  which  the  declaration  dated  that  the  de- 
fendant heretofore,  to  wit,  on  the  30th  of  June  1801,  i* 
the  court  of  our  Lord  the  King,  before  the  King  hkmfdf%  at 
Wcflminfter,  in  the  county  of  Middlcfexf  malicioufly  and 
without  any  reafonable  caufe  indi&ed  the  faid  Mary,  &c. 


nZ?Z)         Woodford,  and  Mary  his  Wife,  agalnji  Ashlby. 

In  »n  aflkm  for   T^HIS  was  an  a&ion  for  a  malicious  profecution  of 

amfcTicioutpro*      X. 

fecution,  the  the  plaintiff  Mary%   for  a  fuppofed  aflault  upon  the 

copy  of  the  ori- 
ginal roll  or 
record  of  ac- 
quittal given  in 
evidence  ftattd 
the  finding  of 
the  bill  of  in- 
dictment aeainft 
the  now  pljin* 
tiff  in£.  R  ,  the  */••*■•■•■•«  •  •     • 

proctfs  to  bring  Then,  after  letting  forth  the  indictment,  it  proceeded  to 
appearance!  and  ftate,  that  the  defendant  malicioufly  and  without  reafon* 

plea  of  not  guil- 
ty in  Mub  term,  and  the  joining  of  iflue  in  tkt  fame  court ;  and  then  dated  the  venire  facias 
juratorcs  returnable  in  Hilary  term,  and  the  diftringas  juratoret  by  which  the  meriff  is 
commanded  to  have  the  jury  before  our  fold  lord  tbe  *j«g,  at  Wefimiufter,  em  WadneSdaj  next 
after  15  days  (rom  Eafler,  oa  before  tbe  Lord  Cbief  Juftice,  if  he  fliould  come  before  that 
time,  Icon  Tucfday  next  after  the  end  oft  be  term  (Hil  «ry),  at  Weftminfter,  &c.  «  tbe  grumtbaO 
of  pleat  then  \  and  after  giving  a  day  in  Bank  to  tbe  profecutor  and  defendant*  it  proce ceded 
—on  which  day,  viz.  en  JVeduefday  next  after  1 5  cLjys,  Set.  before  our  faid  fad  tbe  ting,  at  W., 
came  the  parties ;  and  tbe  Chief  Juftice  before  whom  the  faid  jurors  came  to  try,  &c  lent 
here  bis  record  (which  is  the  nifi  prius  record)  in  tbefe  words }  (which  are  the  words  of  the 
poftea  indorfed  on  that  record),  viz.  afterwards,  on  tbe  day  ami  at  tbe  plate  (aft  witbim  mea~ 
ticned,  before  the  Chief  Juftice,  Sec.  and  fo  proceeds  to  fet  out  the  trial,  and  the  verdict  of 
not  guilty }  which  is  the  conclufion  of  the  pollen  on  the  nifi  prius  record  feat  into  tbe 
Court  in  Dank  by  the  Chief  Juftic?  :  and  then  the  original  roll  proceeded— Whereupon,  all 
thepremifes  lesngfeen  by  tbe  Court  of  our  faid  lord  tbe  ting  now  here,  it  is  considered  and  ad- 
judged by  tbe  faid  Court  now  here,  that  M.  IV.  (the  now  plaintiff )  do  depart  here  without 
day,  Ice. 

The  form  and  component  parts  of  the  original  roll,  or  record  of  Acquittal,  being  thus  un- 
derftood,  it  follows  that  the  words  of  the  poftea,  •'  afterwards,  on  tbe  day  and  at  tbe  ftaee 
"  la/}  within  mentioned,**  ft  a  ted  in  the  indorfement  on  the  nifi  prius  record,  as  ftntbv/Ar 
Lord  Chief  Juftice  into  the  Court  in  Bank,  refer  to  the  day  and  place  lap  mentioned  in  the  dif- 
tringJS  juratores  fet  forth  in  thai  record,  namely,  to  "  Tuefday  next  after  the  end  of  the 
«'  tetm  [Hilary),  atrVeflminfte',  $cc  in  the  great  hall  of  pleas  there,*'  which  was  the  day 
and  place  at  nifi  prius  given  5  and  not  to  the  "  Wedmfday  next  after  15  days,  arc  before  our 
"  faid  lord  tbe  king  at  W.,**  which  was  the  return-day  in  Bank  in  the  (uhfequent  term,  and 
confequently  after  the  trial  was  had ;  though  the  ftatement  of  this  return  day  intervenes  on 
the  roll  between  the  fiaiemcnt  of  the  day  and  place  given  to  tbe  jury  in  the  diftringas,  and 
the  (latemem  of  the  poftea  indorfed  on  the  nifi  prius  record  as  fent  in  by  the  Lord  Chief 
Juftice. ' 

And  as  by  the  roll  it  appeared  that  the  trhl  was  at  nifi  prius,  and  the  judgment  of  ac- 
quittal in  Bank j  ir  was  therefore  held  not  to  prove  an  allegation  in  the  declaration,  that 
"The  defendant  (the  now  plaintiff)  on  fVednefday  next  after  15  days,  &c.  in  tbe  court  of  on* 
"  faid  lord  tbe  king,  before  tbe  king  bimfelf,  at  W.  before  tbe  Lord  Chief  Juflke  afligned  tohoM 
**  picas  before  the  king  himfelf,  Sec.  Jr*.  J.  being  aflbcuited  with  him,  &c ,  was  in  due 
'*  manner  and  according  to  the  due  courfe  of  law  by  a  jury  of  thr  faid  county  of  Af.  aemdt* 
"  ted,  &c.j"  which  allegation  fuppofed  the  trial  Co  have  been  in  Bank  on  the  return- day 
there  given. 

able 
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able  or  probable  caufe  profecuted  the  faid  indi&mqnt         1&091. 

againft  the  faid  Mary,  until  the  faid  Mary  afterwards,  ta       — 

wit,  on  Wednefday  next  after  15  days  from  the  fcaft  day         *g**fl 

of  Eafltr  in  the  48th  year  of  the  reign,  &c.  in  the  court. 

of  our  faid  Lord  the  King,  btfore  the  King  himfelf,  at  Wefi* 

minfttr  aforefaid,  in  the  county  a  fore  faid,  before  the  Right 

Hon.  Edward  Lord  Ellenborough,  Chief  Juftice  of  our 

faid  lord  the  king,  affigned  to  hold  pleas  before  the  king 

bimfelf,  Wm.  Jones,  Gent,  being  afibciated  with  the  faid 

Edvf.  Lord  E.,  according  to  the  form  of  the  ftatute,  &c. 

was  in  due  manner  and  according  to  the  due  courfe  of 

law,  by  a  jury  of  the  faid  county  of  MiddJefex,  acquitted 

of  the  premifes  in  the  faid  inditfment  charged  upon  her  ; 

and  the  faid  Mary  was  difcharged  therefrom  by  tie  faid 

Court,  to  wit,  at,  &c. 

At  the  trial  of  this  caufe  before  Lord  El/enborough  C.J. 
the- copy  of  the  roll  or  record  of  the  indi&rnent  and  ac- 
quittal given  in  evidence  dated  the  original  finding  of  the 
bill  of  indiftment  by  a  jury  againA  the  faid  Mary  M  in 
the  court  of  our  faid  Lord  the  King)  before  the  King  himfelf%at. 
Weftmrnftcr,"  &c. ;  the  indi£tmcnt  5  the  venire  or  pro- 
cefs  to  bring  the  party  in  to  anfwer,  and  her  appearance 
"  now  on  Monday  next  after  the  morrow  of  All  Souls  in 
this  fame  term  (a),  before  our  faid  lord  the  king  at  Weft* 
mitifter?  her  pleading  not  guilty,  &c.  and  the  joining 
of  iflue  by  James  Templer,  the  coroner  and  attorney  of  the 
king.  The  record  then  proceeded  thus ; "  Therefore  let 
a  jury  thereupon  come  before  our  faid  lord  the  king  at 
Weftminfter,  on  Monday  next  after  the  o&ave  of  St. 
Hilary,  &c.  to  try,  &c.  ;  on  which  day,  to  wit,  on  Mon* 

(#)  Tbc  roli  wis  entitled  "  Pleas  before  our  krd  Che  king  at  fPefl- 
minfter  In  AGcb.  +)Gto.  3."  Ace,  The  rolls  are  always  entitled  of  the 
term  in  which  the  pleas  are  entered.  

LI  3  day 
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1809.  day  ncit  after  the  ofiave  of  St.  Hilary  aforcfaid,  before 
WoodTud  our  ***&  l°r&  the  king  at  Weftminfter,  come  as  well  the 
/jjjf  faH  7mes  Ampler,  &c.  as  the  faid  Mary  Woodford?  &c 
And  then  it  dated  the  default  of  jurors,  and  the  non 
omittas  diftringas  to  the  iheriflT,  commanding  him  to  hare 
the  jury  f  before  our  faid  Lord  the  King,  at  Weftminfier%  on 
"  Wednefday  next  after  15  days  from  the  feaft-day  of 
cf  Eafter,  or  before  Ediv.  Lord EUenhoroagh,  Lord  Chief 
4?  Jnftice  of  our  faid  lord  the  king  afligned  to  hold  pleas 
sf  before  the  king  himfclf,  if  he  (hall  come  before  that 
«f  time,  tha{  is  £0  fay,  on  Tuefday  next  after  the  end  of  the 
«  term,  at  Weftminfter  in  the  county  */"Middlefex,  in  the 
.c<  great  ball  of  pleas  there,  according  to  the  form  of  the 
«  ftatute,  &c.  to  try,  &c.  Therefore  let  the  flieriff,  &c. 
w  have  the  bodies  of  the  jurors  aforcfaid  accordingly,  to 
•*  try  in  form  aforcfaid.  The  fame  day  is  given  as  well 
€%  to  the  (aid  James  Templer,  who,  &c.  as  to  the  faid 
<*  Mary  Woodford.  On  which  day9  to  wit,  on  Wednefday 
€<  next  after  15  days  from  the  feaft-day  of  Eafter  afore- 
€t  faid,  before  our  faid  Lcrd  the  King  at  Weftminfter,  come 
**  as  well  the  faid  J.  T.  &c.  as  the  laid  M.  W.  &c. ; 
*<  And  the  aforefaid  Chief  Tuftice,  before  whom  the  faid 
ff  jurors  came  to  try  in  form  aforefaid,  fent  here  his  re- 
««  cord  hid  before  him,  in  tliefe  words,  that  is  to  fay, — 
*i  afterwards,  on  the  day  and  at  the  place  laft  within  men" 
"  tioned(a),  before  the  within -named  Edw.Lotd  E.,  Chief 
c*  Juftice  of  our  faid  lord  the  king,  afligned  to  hold  pleas 
«f  before  the  king  himfclf,  Wm.  Jones  Gent,  being  aflb- 

"  ciated,  $rc.  come  as  well  the  within-named  J.  71  who, 

•  •  •  «  < 

«*  ice.  as  t|ie  within-namecf  M.  W.  &c.     And  the  jurors, 

(a)  The  diy  and  place  M  toitbin  mentioned  in  the  w/F/rwj  r/cwV,  to 

which  th.fc  words  of  the  poftea  refer,  ait  the  day  and  place  of  nifi  priw 

•  , 

fiveftin  the  dtftrlngas  jqratores. 
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*'  ftc  come  and  are  fworn  upon  the  faid  jury/* .  And  then         1 809. 

tKe  indorsement  on  the  nil!  prtua  record  (ftill  reciting,) 

after  dating  further  the  proclamation  made  in  court,  and         *t***fi 

none  appearing  to  profecute,  proceeded,  "Whereupon 

"  the  Court  here  proceedcth  to  the  taking  or  the  inqueft 

«  aforefaid  by  the  jurors  aforefaid  now  here  appearing  for 

"  that  purpofe  afore  fa  id,  who  being  chofen,  tried,  and 

€l  fworn,  &c.  faympon  their  oath,  that  the  faid  Mary  Wood- 

"  ford  is  not  guilty,"  &c.   Then  the  original  roll  proceeds 

thus — "  Whereupon  all  and  lingular  the  premifes  being  feen 

u  and  fuMy  uoderftood  by  the  Court  of  our  fmd  Lord  the 

«  King  now  htrty  it  is  oonfidered  and  adjudged  by  the  faid 

<<  Court  now  here,  that  the  faid  Mary  Woodford  do  depart 

"  hence  without  day  in  this  behalf/9     Upon  this  it  was 

ohjeded  that  the  record  of  acquittal  given  in  evidences 

(hewing  the  trial  and  verdicl  of  acquittal  to  have  been 

before  the  Lord  Chief  Juftice  at  nif$  prius,  did  not  fuftain 

rjte  allegation  in  the  declaration,  that  the  plaintiff  Mary 

was  acquitted  by  a  jury  of  the  county  "  in  the  court  of  our 

**  faid  lord  the  kingy  before  the  king  biwfclf"  which  was 

die  description  of  the  Court  of  King's  Bench  fitting  in 

(lank,  by  which  /Court  only   the  judgment  of  d  if  charge 

could  be  pronounced:  and  ypo»  thai  obj*£tJon  the  plain* 

tiff  was  non/uited, 

Puller  now  moved  to  fet  afide  the  nonfuit  5  and  urged, 
firft,  that  the  allegation  in  the  declaration,  that  the  faid 
Mary  "  on  Wednefday  next,  &c.  in  ike  court  of  our  faid 
«  Lord  the  King  before  the  King  himfilf  at  WeftminJUr? 
&c»  "  before  Lord  Ellenborough  C.  J.  afligned  to  hold 
"  pleas  before  the  King  himfelf,"  was  by  a  jury  of  the 
county  acquitted,  Sec.  was  merely  defcriptive  of  the 
place  in  which!  and  not  of  the  Court  before  which,  the  trial 

L  1  4  was 
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1 809.  was  had.  It  is  not  alleged  with  TLprout  paid,  &c. ;  which 
— ""  according  to  Pur  cell  v.  Macnamara  (a)  would  have  been 
*£««/  deemed  defcriptive  of  the  record,  and  rnuft  have  been 
ftri&ly  pro  red ;  but  the  fubdance  of  the  averment  is,  that 
the  trial  was  had  in  a  certain  place  {o  designated,  before  Lord 
Elltnboirovgb  C.J.  who  is  himfclf  defcribed  as  "  afiigncd  to 
hold  pleas  before  the  king  bimfelf:"  and  the  trial  being  proved 
to  have  been  before  him,a  mifdefcrtption  in  the  ftyle  of  the 
court  in  which  he  fat  cannot  be  more  material  than  that  in 
Rex  v.Loolup(t),  where  an  indi&ment  for  perjury  dating  a 
bill  in  Chancery  to  have  been  directed  to  "  Robert  Lord 
Henley,"  &c.f  inftead  of  «  Sir  Robert  Henley,  Knt.n  &c. 
was  held  to  be  no  objedion;  it  being  fufficient  tbit  the 
complainant  had  preferred  his  bill  before  the  perfon  hold- 
ing the  great  feal,  whether  he  were  ftyled  by  the  one 
name  of  by  the  other*  adly,  He  urged  that  at  all  events 
this  was  not  a  ground  of  nonfuit,  but  of  demurrer  to  the 
declaration ;  as  the  mifdefcription  of  the  place  of  trial, 
fuppofing  it  to  be  fuch,  was  contained  in  the  record  itftlf 
given  in  evidence  ;  which  after  dating  the  jury  procefs, 
commanding  the  (he riff  to  have  the  jury  ,c  before  our f aid 
Lord  the  King,  at  IVeftminfter,  on  Wednefday  ntxt%  &c.» 
or  before  Lord  ElUnborough,  &c.  if  he  fhould  come  before 
that  time,  i.  e.  en  Tuefday  next"  &c,  and  after  dating 
the  fame  day  given  to  the  profecutor  and  to  the  then  de- 
fendant ;  proceeds — "  on  which  day%  to  wit,  on  Wednef- 
day next,  Sec.  before  our  f aid  Lord  the  King  at  Weftminftet 
come,  &c.  And  then  it  dates  that  the  Chief  Juftice,  be- 
fore whom  the  jurors  came  to  try,  &c*  fenthie  record  had 
before  him  in  thefe  words —  "  Afterwards  on  the  day  and 

{a)  cEaftt  160.. 

( £)  T.  7  Ceo,  3.  B.  R.  cited  in  King  v   Piffet,  1  Term  K<f>*  440. 
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0/  the  place  lafi  within  mentioned"  before  Lord  2?.,  and  then         1 809. 
proceeds  to  (tale  the  trial  and  acquittal.   Now  the  place  loft  . 

mentioned  in  the  record  of  acquittal  being  "  £^r*  our  f aid  eg&$ 
Lord  the  King  at  We  ft  minder,"  which  is  the  ftyle  of  the 
Court  in  Bank,  it  appears  by  this  mode  of  drawing  up  the 
record  as  if  the  trial  had  been  had  there :  and  therefore  there 
was  properly  no  variance  between  the  declaration  and  the 
record  proved  on  which  the  nonfuit  can  be  fuftained.  But 
then  it  may  be  obje&ed  that  the  latter  allegation  in  the  de- 
claration, after  dating  the  acquittal,  that  "  the  faid  Mary 
was  difcharged  from  the  indiftment  by  the  faid  Court" 
Sec.  would  not  be  proved  by  the  record,  and  that  no  fuch 
judgment  could  have  been  given  by  the  court  of  nifi 
prius.  To  which  he  anfwered,  3dly,  That  either  "  the 
said  Court"  refers  to  the  Court  of  K.  B.  mentioned  in 
the  beginning  of  the  declaration,  (for  pradiclms  dotes  not 
sicceflarily  refer  to  the  next  antecedent  as  idem  does  [a)\) 
and  then  it  is  correQ :  or  if  applied  to  the  court  of 
nifi  prius,  it  is  immaterial  and  may  be  reje&ed,  as  the 
allegation  of  acquittal  by  the  jury  was  fufficient  to  fuftain 
the  a£tion  ;  by  the  opinion  of  Buller  J.  in  Morgan  v. 
Hughes  {by  In  Hunter  v.  French  (c)t  the  only  allc- 
gation  was  that  "  at  the  fcfEons  of  oyer  and  terminer 
held  at  the  caftle  oiTcrk>kc.  before,  &c.  the  plaintiff  £y 
a  jury  of  the  faid  county  of  York  was  duly  and  in  a  lawful 
manner  acquitted  of  the  premifes  in  the  faid  indi&ment 
specified,*'  &c. :  and  by  the  record  of  acquittal  it  ap- 
peared that  the  jury  found  the  plaintiff  not  guilty  ;  and' 
upon  that  verdi&  the  judgment  of  the  Court  was  entered 

{a)  He  cited  Regi/i*  v.  Rhode*,**  Ld.  Ray.  888.  Weekly  v.  WJdma*% 
I  Ld-  Rdy.  407.  and  Fit%hugb  v.  Denmngton,  z  Ld.  Raj.  1 09  J.  acd  Sutun 
v.  Ferm,  3  frVJ*  3*9. 

{*)  2  Term  Rtf  *JI.  (f)  iPilhfRtf.  517.  , 

that 
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1809.  that  he  fcould  go  thereof  'acquitted  t  and  this  was  held  fuffi* 
— -  cient  {c).  The  redundancy  therefore  in  this  cafe  may 
az*imft  be  rejc&ed  where  the  fubftance  of  the  acquittal  is 
dated. 

Lord  Ellenborough  C.  J.  It  is  a  fubflantial  allega- 
tion in  the  declaration,  that  the  trial  which  is  one  thing, 
and  the  acquittal  which  is  another  thing,  both  took  place 
*'  in  the  court  of  our  Lord  the  King  before  the  King  him- 
fclf :"  whereas  by  the  record  it  appeared  that  the  trial 
was  before'  me  in  the  court  of  nifi  prius,  and  the  ac- 
quittal was  by  the  judgment  of  the  Court  in  Bank:  and 
indeed  it  is  impoflible  that  there  could  have  been  a  judg- 
ment of  acquittal  at  nifi  prius. 

The  oth$r  Judges  concurred ;  and  in  the  courfe  of  the 
argument  Bay/ey].  obferved  that  the  words  "afterwards en 
€*  the  day  and  at  the  place  loft  within  mentioned,  before  the 
"  within-named  Edward  Ld.  E.  &c."  was  the  flatement 
of  the  poftea  indorfed  on  the  Nifi  Prius  record,  and  bad 
reference  to  the  time  and  place  of  trial  lad  mentioned  in 
that  record  in  the  diftringasj  that  is,  "  on  Tuefday  next  af- 
ter the  end  of  the  term  at  Weflminftcr  in  the  co.  of  M.  in 
the  Great  Hall  of  Pleas  there/9  The  intermediate  day  ftated 
if  tl>e  relurp  day  given  in  Bank;  which  is  after  the  trial 
hadj  and  when  xhe  judgment  of  acquittal  is  given.  And 
this  was  faid  by  Mr.  Dfaltry  to  bz  the  invariable  manner 
cjf  rpakjng  up  the  records  in  the  Crpwp  Plpce, 

Rule  refufed, 

(0)  It  wm  held  fufficlcnt  by  conftrulng  the  words  reddendo  finguU 
ftngulis,  that  tht  plaintiff  wis  duly  acquitted  ky  thxjury,  i.  c.  found  not 
guilty  of  the  fa&s  alleged  againft  him  j  ind  in  a  lawful  manner  msfuttfd^t 
the  premifes*  ice  i.  <•  by  the  judgment  of  acquittal -pronounced  by  dje 
Court* 
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Wright  avatnft  Shiffner.  {™%» 

THHIS  wa^  an  adion  upon  a  pojtcy  of  infurance  on  a  (hip  being 

freight  of  the  Bellona  "  at  and  from  Surinam  f  a%d  from  Surinam, 

all  or  any  of  the  Weft  Infia  iflands  (except  Jamaica)  tq  0fthc  mftl*. 

London,  warranted  to  fail  on.  or  before  the  ift  of  Auguft  i?Jticlt**irm 

1807."    In  faft,  the  vcffcl  did  fail  before  the  1  ft  of  Au-  ™\li*AX\** 

'  '  or  before  the 

tuft  from  Surinam*  where  flie  had  taken  in  her  homeward   *&*(  **sufl 

*-«'       •  •  •      ••!      _       '  '  ....      1  is  fancied  by 

cargo,    and  arrived  at  Tortola%    one  of  the  ff'eft  India  lJ,«  <h'p  failing 
iflands,  on  the  4th,  to  find  the  convoy*,  but  the  proper  her  hrt  port  of 
convoy  having  before  that  time  failed  with  the  trade,  (he  the- ft  o'r //»£»/, 
afterwards  took  failing  inftruftions  from  another  (hip  as  ic-^laon the° 
convoy,  and  was  loft  in  her  voyage  home.     The  under-  v0yX"ghf£ 
writers  contended,  that  by  the  terms  of  the  policy  the  id  ,M? fail  r™4 

'  7  r         1  Tjrfo/fif  which 

veflel  ought  to  have  failed  from  the  lad  of  the  IVeft  India  \*  one  of  the 

iflinds  at  which  (lie  meant  to  touili  on  or  before  the  lit   tfhnds, dired 

of  Auguft  \  and  that  her  failing  from  Surinam  for  Tortola  ^^^4* 

fo  as  not  to  arrive  there  in  the  ordinary  courfe  till  the  4th, 

and  confequently  not  being  able  to  fail  from  Tcrto/a  till 

after  the  ift,  was  a  breach  of  the  warranty,  and  precluded 

the  plaintiff  from  recovering.     The  jury,  however,  unfler  •. 

the  dire&ion  of  Lord  Etlenborovgh  C.  J.  at  the  trial,  being 

of  opinion  that  there  was  a  bona  fide  compliance  with  the 

tejrms  of  the  warranty,  according  to  the  meaning  of  the 

parties,  found  a  ytrdi&  for  the  plaintiff)  which 

The  Attorney-General  now  moved  to  fet  afidc,  upon  the 
ground  of  mifconftru&ion  of  the  warranty;  confidering 
the  obje&of  it  to  have  been  to  fecure  the  final  departure 
of  the  (hip  from  the  laft  of  the  Weft  India  ifl-mds  at  which 
fhe  meant  to  touch,  on  or  before  the  xft  of  Augufi\ 

7  ^thcrwife . 
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1809.  etherwife,  by  going  from  one  to  another  after  that  period, 

— —  her  ftay  might  have  been  protra&ed  to  an  indefinite 

WK.JGHT 

againft  p€HOd. 


SmiiMK. 


Lord  Ellenborough  C.  J,  la  it  not  the  fame  in 
fubftance  as  if  the  (hip  were  warranted  to  fail  from  her 
laft  loading  port  on  or  before  the  1  ft  of  Auguft  ?  I  con- 
fidered  that  the  warranty  was  fatisfied  by  her  failing  from 
Surinam %  which  was  her  laft  loading  port,  before  the  ift 
of  Augufi  j  and  that  the  introduction  of  "  all  or  any  of  the 
Weft  India  iflands"  was  merely  for  the  benefit  of  the 
affured  in  cafe  the  (hip  (hould  have  been  takiog  in  (cargo 
at  any  of  thofe  iflands  where  her  homeward-bound  voyage 
was  to  commence. 

Bat  let  J.  aflted  whether  Toriola  lay  in  the  courfe  of. 
her  voyage  home  from  Surinam  \  and  being  anfwered  that 
k  was  ufual  to  feek  the  convoy  there j  he  obferved,  that 
the  veffcl  might  then  bv  faid  to  have  failed  on  her  voyage 
homewards  before  the  ift  of  Augufi, 

Per  Curiam^  Rule  refufcd. 


fnicy;  Phillipson  and  Another  againft  Mangles. 

JVov.  ictb. 

An  aHeg ation  in  T  N  an  adion  for  a  falfe  return  to  a  teftatum  fieri  faciaa 

with  a  prout'  againft  the  bail,  the  declaration  dated  that  the  plaintiffs 

fbe  plaintiffs*  in  the  48  G.  3.  in  B.  R.  by  the  confideration  2nd  Judgment 

lf££t?rnt  of  thc  famc  Court  ^covered  againft  E.N.  and  J.C.,  bail  of 

STr  baif  if3"1*  P*  N*> S4/f  1 6'-» wh,ch  wa8  •$"*&* to  thc  pl«ntifl&  «  ^d 
not  proved  by      by  the  faid  Court  for  their  damages  by  them  fuftained  as 

the  production        *  ° 

•f  the  recog- 
nizance of  bail  and  the   fcire  facias  roll,     which  latter  concluded   in   the  commo» 
form— Therefore  it  is  umfidcred  that  the  plaintiffs  have  their  execution  there  upon  againft  the 

bail:  for  this  is  am  award  efex^utiae^  or  at  moft  a  jud^m.nt  of  txccnt'i9n>  and  ROt  zju4gmott 

well 
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well  for  not  performing  certain  promifes  made  by  the  faid        1809* 
P.  N.  unto  the  plaintiffs,  as  for  their  colls  and  charges,        — — 

Philiimou 

&c.  whereof  the  faid  E.  N.  and  J.  C.  were  convifted ;  *g*i»Ji 
prout  patet  per  recordtun.  The  proof  of  this  averment 
was  an  office  copy  of  the  recognizance  of  the  bail,  and 
an  office  copy  of  the  fcire  facia9  roll,  which  concluded  in 
die  common  form.— Therefore  it  is  confidertd  that  the 
faid  plaintiff's  have  their  execution  thereupon  againft  the 
bail.  And  no  other  judgment  is  given.  Upon  this  vari- 
ance the  plaintiffs  were  nonfuited  at  the  trial  before  Lord 
Elltnborough  C.  J.  at  the  laft  fittings ;  and  Garrow  now 
took  the  opinion  of  the  Court  upon  the  conformity  of  the 
proof  with  the  allegation,  by  moving  to  fet  afide  the  non- 
fuit,  on  the  ground  that  an  award*  of  execution  is  in 
effe£t  a  judgment  or  adjudication  of  the  Court.  But  the 
Court  were  all  of  opinion  that  the  obje&ion  was  well 
founded*    And 

Lord  Ellenborough  C.  J.  faid.  It  is  an  award  of 
execution  and  not  a  judgment  properly  fo  called :  the  alle- 
gation therefore  that  it  was  a  judgment  was  not  proved. 
But  makiog  the  mod  of  the  argument,  and  admitting 
that  it  may.  be  called  a  judgment  as  being  an  award  of 
fomething  by  the  Court,  ftill  it  is  not  a  judgment  to  re- 
cover f  as  alleged,  but  a  judgment  of  execution. 

.  Lfi  Blanc  J.  The  allegation  is  that  by  the  judgment 
of  the  Court  the  plaintiffs  recovered^  &c.  5  that  is,  that  the 
plaintiffs  had  judgment  to  recover ;  but  the  record  only 
proved  that  they  had  judgment  of  execution ;  or  more 
properly  fpeaking,  it  is  an  award  by  the  Court  of  exe- 
cution. 

Per  Curiam*  Ride  refuted. 
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Adevtfetothe 
teftator's  wife, 
of  "all  his  pro* 
pcrty  both  pcr- 
ibna)  and  real 
for  ever,*  panes 
the  fee  in  the  '• 
teal  cftate :  and 
the  devifor't 
intent  to  ufe 
them  in  a  more 
reftri&ed  fenfe 
is  not  ihewn  by 
1  fobfequent 
claufe  of  the 
will,  whereby 
sfter  her  Jeceafe 
he  gave  analfi- 
twiil  annuity  to 
a  perfon  to 
whom  he  bad 
before  given  a 
fmallcr  annuity 
preceding  the 
devife  to  the 
wile. 


Doe,  on  the  Demife  of  the  Bardhefs  Lady  Dacre, 

dgainft  Roper. 

T  N  this  ejeOment  for  an  undivided  fifth  part  of  certain 
lands  in  the  county  of  Denbigh,  a  verdtd  was  taken 
for  the  plaintiff,  fubjedt  to  the  opinion  of  the  Court  on 
the  following  cafe. 

Lord  Dacre  being  feifed  in  fee  of  the  premifes  in  quefr 
tion,  by  his  will  dated  the  25  th  of  Auguft  1790  devifed 
thus.  ««  I  Trevor  Charles  Ld.  Dacre,  being  defirous  fid 
fettle  my  worldly  affairs*  &c.  do  make  this  my  laft  wiH, 
&c.  Item,  I  give  and  bequeath  to  G.  Pickerings  my 
coachman,  an  annuity  of  40A  per  annum  to  be  paid  him 
quarterly,  and  to  commence  the  quarter  before  my  dc«* 
ceafe,  provided  he  lives  with  me  at  my  deceafe :  if  not, 
this  annuity  to  be  void.  Item,  I  give  and  bequeath  10 
EKz<  Simons,  if  living  in  my  fervice  at  the  time  of  my 
deceafe,  an  annuity  of  20/.  per  annum,  to  commence  the 
quarter  day  before  my  deceafe.  If  (he  has  left  my  fer- 
vice, the  annuity  to  be  void.  Item,  I  give  and  bequeath 
to  my  coufin  Blayney  Roper  an  annuity  of  400/.  per  a»» 
num,  to  be  paid  him  quarterly,  and  to  commence  the 
quarter  day  before  my  deceafe.  hem,  I  give  and  be- 
queath to  my  dear  wife  Mary  Jane  Dacre  all  my  property 
both  perfonal  and  real  that  I  am  poffefied  of  now,  or  may 
be  poflefled  of  at  my  deceafe,  either  in  land,  boufes,  or  any 
other  defer iption  of  property,  for  ever*  After  her  deteafe  I 
give  and  bequeath  to  my  coufin  Blayney  Rtper  am  addi- 
tional annuity  of  1000A  per  annum.  I  do  conftitute  and 
appoint  my  dear  wife  Mary  Jane  Dacre  my  whole  and 
fde  executrix."    Lord  Dacre  died  on  the  3d  of  Joiy  1 794, 

leaving 
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leaving  Mary  Jane  Lady  Dacre  %  his  wife,  and  alfo  Gef- 
truie  Baronefs  Dacre,  the  leffor  of  the  plaintiff,  his  only 
fitter  and  heir  at  law,  him  furviving.  Upon  Ld.  Dacre9* 
death,  Mary  Jam  Dacre  his  widow  entered  upon  the  pre- 
mifesi  and  continued  in  pofleffion  thereof  until  her  death, 
on  the  nth  of  September  18081  without  iflue ;  at  which 
time  the  defendant  claiming  as  c^evifee  under  her  will 
whereby  (be  devife  d  the  fame  to  him,  took  pofleffion 
thereof.  The  quetlion  for  the  opinion  of  the  Court  was, 
whether  Mary  Jane  Lady  Dacrs,  the  widow  of  the  tefta- 
tor,  took  under  his  will  an  eftate  for  life,  or  in  fee,  in  the 
premifes  in  qucftion.    If  (he  took  for  life  only,  the  vcr- 

cii£t  was  to  (land  :  if  in  fee,  the  verdift  was  to  be  entered 

» 

for  the  defendant.  And  either  party  were  to  be  at  liberty 
to  turn  this  cafe  into  a  fpecial  verdi£fc  if  they  wiihed  to 
bring  a  writ  of  error. 


1809. 

Dot, 

Lcflce  of 

Baronefs  L*&f 

Dacii, 


Rorxt* 


Hargrove,  for  the  plaintiff,  admitted  that  by  the  de- 
vife to  Mary  Lady  Dacre  of  "  all  the  teftator's  property 
both  perfonal  arid  repl,  &c.  for  ever/'  without  more,  (he 
would  have  taken  a  fee :  but  he  contended  that  the  fob* 
fequent  devife,  after  her  deceafe,  of  an  additional  annuity 
of  1000/.  per  ann.  to  Blaney  Roper%  (hewed  the  intention 
of  the  teftator  that  his  widow  (hould  only  take  an  eftate 
for  life  \  fuch  devife  over,  after  ber  deceafe%  of  a  part  of 
the  property  before  given  to  her,  (hewing  that  her  eftate 
in  it  was  to  determine  on  that  event ;  and  thofe  words 
being  equivalent  in  the  experience  of  all  conveyancers  to 
the  words  "  from  and  after  the  determination  of  that 
eftate."  And  though  this  be  only  a  partial  devife  over, 
yet  it  equally  evinces  that  the  teftator  by  having  firft  given 
her  "  all  his  property,  both  perfonal  and  real,  for  ever," 
adding  words  of  limitation  to  the  devife  of  the 

realty, 
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D01, 

Lcflee  of 

Biroaefs  Lady 

Dacre, 

sgainfi 

Ror&i. 


realty}  did  not  mean  that  flic  (hould  take  an  abfolute  eftate 
in  the  realty,  but  only  in  th£  pcrfonalty.    And  thcie  was 
no  necef&ty  for  the  tcftator  to  devife  over  the  fee  to  the 
heir,  in  order  to  found  this  conftrudion  of  the  will  ;  for 
the  law  gives  the  eftate  which  is  not  devifed  away  to  the 
heir,  charged  with  the  partial  devife  over.    Neither  is  it 
any  argument  for  the  defendant  to  fay  that  this  is  a 
nixed  devife  of  real  and  perfonal  eftate,  and  that  the 
devife  of  the  pcrfonalty  being  abfolute,  it  ought  for  con- 
formity fake  to  be  taken  as  conclusive  of  the  tcftator**  in- 
tention to  pafs  the  realty  alfo  abfolutely ;  for  the  difpo- 
fition  of  the  two  fpecies  of  property  is  governed  by  differ- 
cnt  rules;  and  it  is  only  in  indulgence  to  the  prefumed 
ignorance  of  teftators,  that  a  latitude  of  difpofition  in  the 
cafe  of  real  property  has  been  allowed  to  them  in  wills, 
by  which  they  have  been  permitted  to  pafs  the  fee  by  ge- 
neral words  of  devife,  exprefling  by  necefiary  implication 
fuch  an  intention,  without  adding  words  of  limitation  or 
inheritance.     But  that  indulgence,  which  has  grown  up 
by  degrees  in  the  law,  is  ftill  limited  to  cafes  where  from 
the  plain  meaning  of  the  words  no  doubt  can  be  enter- 
tained of  a  teftator's  intention  to  pafs  the  fee :  and  if  fuch 
intention  be  at  all  doubtful,  either  from  the  words  of  the 
particular  devife,  or  from  other  provifions  in  the  will 
which  indicate  a  different  intent,  the  rule  of  the  common 
law  will  prevail,  which  requires  words  of  limitation  and 
inheritance  to  pafs  the  fee  from  the  heir.    The  word 
property  it  muft  be  admitted,  is  a  potent  word  in  a  will  to 
pafs  the  teftator's  intereft  in  the  land  as  well  as  the  land 
itfclf :  and  fo  it  was  confidered  by  Lord  Mansfield  in 
Hogan  v.  Jack/on  (a):  but  ftill  it  has  never  yet  been  de- 


(«)  C*wj>.  304  and  vide  Lh  v.  hautsbhurjt  m\t%  190. 
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terminal  of  itfelf  to  carry  a  fee,  like  the  word  ejiaie  [o)t        1809. 
or  at  the  words  "  all  I  am  worth,"  which  were  held  in        " 

Dob, 

a  late  cafe  (i)  to  carry  real  eftate,  not^ithftanding  a  con*       Leffce«f 

HAMA#ft    T    AJia# 

trary  deciGon  in  Bowman  v.  Milbank  (r),  upon  the  words       DacbbT^ 
"  all  to  my  mother.*    Here,  however,  it  if  not  left  to        luTta. 
implication  or  conftru&ion  to  include  the  realty  in  the 
word  property,  as  the  words  perjena/ znd  real  are  added  %    . 
and  here  are  alfo  the  words  u  for  ever"   added,  from 
whence,  though  they  would  not  be  fufficieot  to  pafs  the 
fee  in  a  deed  (d)f  it  may  be  admitted  that  an  implication 
would  artfe  upon  a  will  (*)  of  the  teftator's  intent  to  pafa 
the  fee,  uolefs  there  be  other  words  to  repel  that  infer- 
ence.    In  the  15  H.  7.  fo»  11  &  12.  the  queftion  arofc 
upon  a  teftamentary  declaration  of  ufes  by  one  who  had 
before  enfeoffed  truftees  for  that  purpofe;  and  Fineux 
Chief  Juftice  faid,  incidentally,  that  if  one  make  a  will 
that  J*  S.  (hall  hare  his  land  for  ever  during  bis  life,  he 
(hall  only  take  for  life,  becaufe  the  latter  abridged  the 
intereft  given  by  the  preceding  words.    And  Perkins  (f), 
/*557*  ty'»  ^at  H iam*8  be  devifed  to  J.  S.  to  have  and 
to  hold  to  him  forever,  it  feems  that  by  thefe  words  the 
devifee  (hail  only  have  an  eftate  for  life  j  for  the  words 
for  ever  cannot  extend  further  than  to  the  devifee  himfelf* 
becaufe  no  other  perfons  are  named.     But  the  point 

(a)  Upon  the  force  of  the  word  tfate  to  carry  a  fee  In  a  derife,  he  re- 
ferred to  rVdkxnfa  Y.  Maryland,  Cro.  Car.  447.  Kerman  y.  Jobnfin, 
Sty.  »Sf.  193.  Reetres  v.  Wbm'fgtmf  3  AM*  4$.  Laat  ▼.  Hawkins  f 
a  Sbtnh  395.  Barry  v.  Eigemnb,  %  P.  Wmu  514*  and  Bonn  y.  Psttk, 
ZVtJ.jun  604. 

(*)  Huxtef  y.  Br«maw,  x  Br:  Cb.  Csf.  437.        (*)  l  Mf .  Caf-  Mr.  a©*. 

(</)  Lit.f.  1. 

(*)  C$  Lit.  /.  585,  5S6.  F?f*  ^r.  Devife,?/.  ao.  and  15  £f.  7./*  n,  ta. 

(/)  The  learned  Couofcl  obferved  that  Ld.Cii*  fpoke  wtU  of  Jtofet't 
Treatife,  in  the  preface  to  his  f  otb  Report,  p.  xkt. 
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i  9orf.       ftrcrils  not  to  Have  been  then  fettled,  for  he  adds  a  qu*rev 
**'        And  at  that  time  it  appears  by  the  fame  book  to  hate 
Leffee  of       been  coiifidcred,  that  a  dev  ife  of  hnd  to  J*  S.  to  have  an* 
dAcnt,       to  hold  td  him  and  bis  af/irns  would  pafs  the  fee:  fo  t* 
lllrit.        7*  **  an<*  *"•  affigna  for  ever  :  afligns  there  might  have 
been  taken  to  mean  afligns  in  law.    But  Ld.  Qohe  in  bis 
Comment  on  Littteton  (a)>  which  was  puMifiied  after 
PerhinSy  (ays,  that  a  derife  to  a  man  and  his  affigna,  with- 
ont  faying  for  ever,  gives  but  an  eftate  for  life.    Here, 
however,'the  con(tru£Uve  inient  to  pafs  a  fee  by  the  words 
for  ever  is  rebutted  by  the  fubfequent  charge  upon  the 
fame  lands  of  an  addition*)  annuity  to  B/ajmj  Rcpert  to 
take  place  after  the  ieceafe  of  the  devifee  Mary  Lady 
Dacre*    [Lord  Ellenborougb  C.  J*  If  you  can  eftabliih  that 
a  further  charge  on  the  eft  ate.,  in  cafe  the  annuitant  fur- 
vived  the  devifee  of  the  land,  is  the  fame  thing  as  a  de- 
vife over  of  the  land  itfelf,  you  will  advance  the  argument 
in  favour  of  the  leflbr.]    Ic  equally  (hews  that  the  tefta- 
tor  did  not  mean  to  pafs  the  fee  by  the  former  words  of 
devife.    But  it  is  fufficient,  according  to  Wild'*  cafe  (ti% 
if  it  only  render  his  intent  doubtful,  to  turn  the  fcale  in 
favour  of  the  heir  at  law,  who  according  to  the  judgment 
of  the  lata  will  take  the  fee,  if  it  b*  not  pafied  to  another 
by  words  of  limitation  or  inheritance:  a  rule  which  ap- 
plies to  the  devifees  of  the  feveral  annuities  in  this  will*, 
which  being  given  to  them  generally!  without  faying  for 
life,  the  charges  only  enure  for  their  refpe&ivc  lives. 
The  cafe  which  comes  near  eft  to  this  is  CijurVs  cafe  (c)\ 
which  was  a  devife  of ''  the  fee JSmfle  of  my  houfe  in  S.  to 
Alice  Lud/am,  and,  after  her  deceafe9  to  William  her  foiV* 

(*)  ft.  Ut.  9.  J.  (h)  6 Jh?.  id.  h.  17. 

(c)  Thifc  cafe  is  properly  eautlcd  £aJUr  v.  Rsjund,  Bt*l$e,  30a.    S»  G. 
X>}er%  357, «.  and  2  And.  51. 

whkh 
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Which  William  was  her  heir:  and  according  to  the  reports 
in  Benloe  and  AndtrfoAy  it  was  held  that  AHce  \ ook  but  an 

Bot, 

eftate  for  life,  with  remainder  in  fee  to  her  fon.    Dv*r*g       Lefleeof 
report  however  ftates,  that  Met  was  held  to  take  only  a       J>ac«*, 
prefent  life  eftate,  with  remainder  to  her  fon  alfo  for  life,       *%*iL 
remainder  to  herfelf  in  fee.    If  the  two  firft-nataed  re* 
porters  be  right,  the  cafe  bears  ftrongly  in  favour  of  the 
heir  at  law  ;  and  it  will  not  bear  againft  her,  if  the  lat- 
ter be  right,  by  reafoki  that  the  fee  Jimpk  was  there  ex* 
prefsly  devifed. 

Wigley  contri  was  ftopped  by  the  Court. 

Lord  Ellikboiiough  C.  J.  From  the  firft  moment 
Of  my  reading  this  cafe,  until  the  conclufion  of  the  argu- 
ment, which  has  exhibited  all  the  learning  which  could 
be  brought  into  the  field,  I  have  not  entertained  the  leaft 
doubt  as  to  the  conftrn&ipn  of  the  will  before  us,  nor  is 
there  any  reafonable  ground  on  which  the  meaning  of  it 
can  be  doubted.  The  teftator  certainly  meant  to  give 
the  fee  in  his  real  eftate  to  his  wife  Lady  Dacre,  fubjeft 
to  particular  charges  of  certain  annuities,  among  ft  the  reft, 
to  an  annuity  of  joo/.  per  ann.  to  his  coufin  Blajney  Ro* 
per,  to  be  extended  to  1000A  per  ann,  more,  if  hefurvtved 
Lady  Dacre.  He  meant  only  to  faddle  the  eftate  with  the 
charges  firft  mentioned  during  the  lifetime  of  his  wife* 
but  if  (he  happened  to  die  before  his  relation  Blaynej 
tUper,  he  meant  to  charge  it  with  an  additional  annuity 
of  i  ooo/.  more  fqr  the  life  of  B.  R.  But  fubjeft  to  thefe 
charges,  whether  greater  or  lefs  according  to  the  event, 
he  gives  to  his  wife  "  all  his  property  both  perfonal  and 
real,  &c.  cither  in  land,  boufep,  or  any  pther  defcriptioa 
*>t  property  for  /vtr"    Rgw  can  words  be  ftrongcr  to 

M  m  2  ihew 
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1809.       Q*ew  an  intention  to  pafs  the  fee?   He  might,  indtecT, 
1>oi  have  fpared  himfclf  the  labour  of  particularizing  thc-fc- 

**UiS(*i!L»    TCra*  fp^e*  °f  his  property,  to  fliew  that  he  meant  to 
Dacebv       include  landed  property;  for  a  devife  of  all  his  property 
JLor<t.      for  ever  would  have  carried  the  fee.     That  a  dcVife  of 
land  to  a  man  for  ever  would  carry  a  fee  has  been  fettled 
without  queftion  from  the  22  Ed*  3.  (a)  to  the  prefect 
day,  with  the  fingle  exception  of  the  doubt  erprt fled  by 
Perkins  in  the  paflage  cited.  The  feme  law  is  recognized 
in  Littleton,/.  £&6.  and  in  Lord  GaitY  comment  "on  that 
fe&ion,  and  upon  /  1.  in  Co.  Lit.  9.  b.t  where  he  fays, 
that  "  if  a  man  devife  land  to  another  in  pcrpetauci,  a 
fcc-fimple  doth  pafs  by  the  intent  of  the  devifor."     But 
as  this  is  only  a  conflru&ive  intention  to  pafs  the  fee,  if 
the  meaning  of  tho(c  words  be  abridged  or  reftrained  by 
other  words  in  the  will,  (hewing  an  intention  to-  ufe  them 
in  a  qualified  fenfe,  the  conftru£Hon  of  them  would  be 
qualified  accordingly.    The  queftion  then  is*  Whether 
there  be  any  fuch  qualifying  words  in  this  will  ?    The 
only  thing  relied  on  is  the  additional  annuity  given  to 
Blaymy  Roper  after  the  deceafe  of  the  devifoi's  wife, 
which  is  faid  to  be  a  partial  devife  over,  and  to  be  equi- 
valent to  a  remainder  over,  after  the  determination  of  her 
eftate,  in  fo  many  words.    But  taking  the  whole  toge- 
ther, the  will  imports  no  more  than  this ;  (and  though 
if  the  words  had  been  tranfpofed  it  might  perhaps  have 
been  expreffed  more  clearly,  but  ftill  the  words  as  they 
ftand  are  fufiiciently  clear ;)  I  give  all  my  property  to  my 
wife  for  ever,  fubjeft  to  fuch  and  fuch  annuities,  one  of 
which  is  an  annuity  of  400/.  Co  Blajney  R*per\  and  if 

(*)  Tttwh,Jhr.  Devife,  //.  so.  ftatct  the  law  tobrfo  from  the  Year* 
book  of  M.  %%  Sd,  3. 16.  and  Mro,jShr.  Devife,  //.  33.  ftatct  the  tamp 
tram  fimbn+irt,  aad  reXfn  alfo  tt  the  fiuat  Ytar-kaak.  . 
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A  5.  furvive  ray  wife,  I  give  him  an  annuity  of  icoa/.        1809. 
more.     How  then  can  the  giving  of  this,  additional  an-  ' 

«uity  be  faid  to  (hew  an  intention  in  the  devifor  to  retra£fc  Leifcc  of 
the  devifc  of  the  fee  before  made  to  his  wife  ?  He  un-  Dacri, 
doubtedly  meant  to  give  her  die  fee#  fubjeft  to  the  rote^ 
charges  of  all  thefe  annuities, 

• 
Grose  J.  This  is  a  >queftion  of  con(lru£Uon,  depend- 
ing on  the  intention  of  the  teftator,  as  it  is  to  be  collected 
from  the  words  of  the  will.  He  begins  by  giving  an- 
nuities to  three  porfons  feverally :  fubjed  to  thefe,  he 
then  gives  all  his  property,  both  perfonal  and  real,  for 
eve«*  to  Lad  j  Dots,  his  wife  ;  but  if  one  of  the  annui- 
tants furvive  her,  he  gives  him  an  additional  annuity.  If 
he  had  given  all  his  eftace,  real  and  perfonal,  to  JLady 
Dacre,  charged  with  thefe  annuities,  it  is  not  difputed 
but  that  the  fee  would  have  paffed :  then  is  it  not  the 
fame  thing  when  he  gives  her  all  his  property,  real  and 
perfonal,  for  ever,  fubjed  to  thefe  annuities  ? 

Le  Blanp  J.  The  Court  has  had  all  the  afliftance  in 
the  conftru&ion  of  this  will  that  the  ingenuity  and  ability 
of  an  advocate  can  afford  in  favour  of  the  heir  at  law, 
and  therefore  it  is  not  neceffary  to  let  the  cafe  (land  over 
to  another  day,  in  order  to  hear  the  defendant's  counfel, 
when  the  Court  have  no  doubt  upon  the  fubjeffc.  The 
queftion  depends  on  the  intention  of  the  teftator,  to  be 
collected  from  the  will.  And  it  has  never  been  doubted 
that  a  devife  of  a  man's  "  eftate  for  ever"  would  carry 
the  fee ;  and  that  I  confider  as  the  judgment  of  the  law 
upon  the  conftru&ion  of  fuch  words  in  a  will :  and  the 
only  queftion  in  fuch  a  cafe  could  be,  Whether  any  thing 
appeared  in  the  will .  to  (hew  that  the  teftator  meant  to 

M  m  3  give 
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1809.        give  kfs  than  the  fee.    Now  here,  Lord  Dacre  haviog 
,        given  annuities  to  feveral  perfons,  devifes  to  his  wife,  in 
Letfce  of       the  moll  general  words,  M  all  his  property,  both  perfonal 

Bronefs  Lady 

p*cttK,  and  real,  for  ever."  This  (hews  his  intention  to  give  bet 
jtotM*  the  fee  as  clearly  as  if  the  devife  had  been  in  fo  many 
words  to  her  and  her  heirs.  It  is  not  indeed  denied  that 
the  words  of  devife  to  her,  firft  ufed,  would  carry  the  fee ; 
but  the  argument  in  favour  of  the  heir  at  law  is  built 
upon  the  fubfequent  words  giving  an  additional  annuity 
to  Blajney  Refer  after  her  deceafe^  as  (hewing,  it  is  (aid, 
an  intention  in  the  devifor  to  limit  the  general  meaning 
of  the  former  words:  and  if  there  had  been  any  fuch 
intention  ezprefled  in  the  fubfequent  part  of  the  will  to 
limit  the  extent  of  the  firft  devife  to  her,  and  to  (hew 
that  the  words  were  ufed  in  a  more  contra£ted  fenfe, 
though  the  firft  limitation  had  been  to  her  and  her  heirs, 
-ve  (hould  have  given  effeft  to  the  intention  fo  crprcfled. 
It  is  argued  that  the  giving  of  the  additional  annuity, 
tfter  the  deceafe  of  Lady  Dacre,  is  a  partial  devife  over, 
which  (hews  that  he  did  not  mean  to  give  her  the  fee  x 
but  ft  is  only  an  additional  charge  on  the  eftate  before 
given  to  her,  in  cafe  the  annuitant  (hould  furvive  her, 
and  is  not  at  all  inconfiftent  with  the  former  devife  to 
her  of  the  fee.  It  rather  (hews,  that  during  the  life  of 
his  wife  he  was  defirous  that  (he  (hould  enjoy  the  eftate 
incumbered  with,  a  fmaller  annuity  than  what  he  meant 
the  annuitant  to  have  in  cafe  he  furvived  her*  But  this 
can  never  be  confidered  as  a  remainder  \  for  the  teftator 
does  not  give  Blayney  Roper  any  portion  of  the  eftate  after 
the  deceafe  of  his  wife,  but  merely  an  increafed  annuity 
ex  charge  upon  it.  No  doubt,  therefore,  can  be  enter- 
tained of  the  intention  of  the  teftator  to  give  his  wife 
ibt  fee :  chough  if  (here  hap!  been  any  doubt  of  that,  I 
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agree  that  the  heir  at  law  would  have  been  entitled  to 
the  benefit  of  it* 

Baylet  J.  If  the  cafe  could  have  admitted  of  any 
4oubt9 1  fliould  have  wHhed  to  have  heard  the  argument 
on  the  part  of  the  defendant  and  the  reply ;  but  every 
•argument  having  been  urged  by  the  plaintiff's  counfel 
which  ingenuity  can  devife,  and  the  Court  having  no 
-doubt,  it  would  anfwer  no  good  purpdfc  to  delay  giving 
•our  judgment.  It  has  been  fettled  for  centuries  that  a 
•devife  of  land  to  a  mzn  for  ever  will  give  him  the  £cc  by 
tbe  intent  of  the  devifor :  but  the  meaning  of  thofe  wordp 
may  be  qualified}  if  a  different  intention  appear  from 
other  words  of  the  wiU*  No  fuch  different  intention, 
however,  is  to  be  collected  from  the  fubfequcnt  deyife  of 
the  additional  annuity  to  Blafney  Roper  sfer  the  decetfe 
of  Lady  D*cre\  bat  the  whole  intent  to  be  col)jeQcd,fror* 
all  the  words  of  the  will  may  be  carried  into  effeft  by 
giving  the  devifee,  Lady  Docre,  the  ice,  iutycQ.  to  the; 
Several  annuities.  It  is  (aid,  however,  that  thefe  *aaui» 
ties,  though  given  in  general  terms,  only  operate  for  tiff  j 
and  that  the  devife  to  Lady  Dacre  being  alfo  to  her,  ge- 
nerally, without  words  of  inheritance,  fliould  have  the 
fame  conftru&ton :  but  there  is  an  efiential  diftindkiot 
(between  the  two ;  the  word  annuity  alone  imports  that 
«t  le  only  to  enure  for  the  life  of  the  annuitant ;  but  the 
•words  of  devife  to  the  wife,y»r  #i#r9  import  a  fee  fimple. 
Then  it  is  faid  that  the  additional  charge  on  the  eftate  is 
given  -after  the  wtfes  iueafe  \  but  that  docs  not  vary  the 
-legal  intereft  which  the  t  eft  a  tor  had  before  given  her  in 
•the  eftate.  He  does  not  give  to  BJayney  Roper  aoy  part 
of  the  property  itfelf,  but  only  a  charjge  upon  it ;  and 
at  amounts  to  no  more  than  if  he  had  given  in  cxprefs 

M  m  4  words 
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Dot, 

Lelfecof 
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1 809.  words  to  Blayney  Roper  a  charge  upon  his  eftate  of  400/. 

~  a-} car  during  the  life  of  his  wife ;  and  if  he  farmed 

Lcfleeof  her,  an  increased  charge  of  1400A  a* year.    There  ap- 

Ef  roT»efi  Lady 

Dacie,  pears  therefore  a  plain  and  manifeft  intent  to  give  the 

Kurai;  wife  a  fee  by  the  words  of  devifc  to  her,  and  there  is  no* 


thing  to  control  the  meaning  of  tbofe  words  in  the  fob* 
fequent  part  of  the  will, 

Poftea  to  the  Defendant. 


nmfiht  Sepley  egainjl  White, 

Nov  10th.  d 

Where  a  de-  J  AWES  had  obtained  a  rule  upon  the  plaintiff  to  (hew 

afew  <Uy»  be-  caufc  why  the  bail-bond  (hould  not  be  delivered  up. 

*  out tfpriion^  to  be  cancelled  on  the  defendant's  entering  a  common 

&»  halSSf*  appearance  \  which  was  founded  upon  an  obje&ion  to  the 

continued  10  affidavit  for  holding  (be  defendant  to  bail,  wherein  die 

lodge  there  at 

night*  having  plaintiff  defcribed  himfelf  as  "  late  in  the  Compter  prifin 

ofrcfidence7  of  Giltfiur ftreet  in  the  city  of  London?    And  it  now 

himfelf  honl*  appeared  upon  affidavits  that  the  plaintiff  for  foqie  time 

daWtfa"o>ujt~  P"0* tC  *C  28th  °f  7mnuarJ  ,lft  was  a  V^mtJ  *****  t>°t 

as /if #  of  foch  bail  been  difcharged  on  that  day,  and  having  no  particu- 

dent  to  fatirfy  lar  place  of  refidence  in  town  was  by  the  curtefy  of  the 

of  Af.  15  Cm*,  a.  gaoler  permitted  to  lodge  at  night  in  the  prifon,  and  had 

X^^U  done  fo  UP  t0  thc  3lftt  on  which  da7  thc  affidavit  in 

ab^°nnk7  qneftion  was  made.    It  was  thereupon  obje&ed  that 

affidavit  in  B. Jt.  u  fag  of  the  Compter  prifon'9  was  not  a  proper  addition 

to  be  inferted.  r     r 

Bat  a  deponent  of  the  place  of  tefidence  of-*  deponent  as  required  in 

M[.n  WmA  left 

one  place  of  it*  every  affidavit  by  the  rule  of  court  of  if.  15  Car.  2.  («), 

tdfik*  inalo-  ty  which  it  is  ordered  that  the  true  place  of  abode,  and 

JftfrS^jT  the  true  addition  of  every  perfon  who  (ball  make  affidavit 

by  deicribing     | 

himfelf  as  Uu  (*)  Vide  CtoU'i  *.  &  0.  *f  B.  Jt. 

of  the  former* 


in 


Whit*. 
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in  court  here,  (hall  be  inferted  in  fuch  affidavit.  And  he  1809. 
now  contended  that  the  deponent  dating  himfelf  to  be  — - 
late  of  fuch  a  place  was  not  a  compliance  with  the  rule,  _*%**# 
which  required  htm  to  (late  his  place  of  abode  at  the  time 
of  making  the  affidavit  t  the  word  late  might,  he  faid,  be 
ufed  at  any  time  after  the  party  has  changed  his  abode  to 
avoid  being  traced* 

Rtader  was  now  to  (hew  caufe.    But 

*£hi  Court  thought  the  defcription  applied  well  enough 
to  the  peculiar  fituation  of  the  deponent  at  the  time  1  he 
having  then  recently  been  difcharged  out  of  the  cuftody 
of  the  keeper  of  the  prifon,  and  therefore  having  ceafed 
to  be  a  prifoner,  though  by  permiffion  of  the  keeper  he 
had  up  to  the  day  of  making  the. affidavit  lodged  at  night 
within  the  prifon,  and  had  acquired  no  ather  determined 
place  of  refidence :  there  appearing  to  be  no  intention  to 
xniflead.  But  Lord  Ellenborough  C.  J.  obferved  in  anfwer 
to  Laws,  that  when  a  party  had  left  one  refidence  and 
xefided  in  another  at  the  time  of  making  the  affidavit,  bis 
defcribing  himfelf  as  late  of  the  place  where  he  bad  ceafed 
to  refide,  would  be  considered  as  an  evafion,  and  would 
f  ot  fatitfy  the  rule. 

Rule  difcharged. 
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Truhy,  Sargeaunt  and  Another  againfl  White. 

Nov.  17th.  6      J 

Srfe  d^aa  I**  ****  to  rccow  a  Penalty  of  10A  under  the  poft- 

of  the  44  Cm.*  horfe  duty  a£ts  of  the  44  Geo.  7.  c.  08.   and  the 

r.  9S.  Schedule  '                                  -T-r            J          ^ 

B.  if  the  hiring  48  u«.  3.  r.  98.  /  7.  the  declaration  dated,  that  the  de- 

and  the  diftance  fendant  at  the  time  of  committing  the  offence  after- men- 


»  vhcrc^thT1'  tioned  was  a  podmafter  ufually  letting  horfes  to  hire,  and 
froinlmew?  <My  Kcenfed  for  that  purpofe,  and  the  plaintiffs  were 
tain  place  to  an.  the  farmers  and  collectors  of  the  duties  on  horfes  let  to 

other,  the  duty 

u  payable  by  hire  for  travelling  pod  or  by  time  within  the  county  of 
diftance  be  not  Middle/ex  \  and  that  the  defendant  after  the  paffing  of  the 
then  payable  by  ^at*  4&  ^«.  3.  c.  98.  and  within  fix  calendar  months  be* 

#  the  poAmaftcr      *°rC  ^  comoicnCcm^llt  ©f  *»*  ^U  *«.  on  *e  15th  of 

letting  the         March  1809,  did  let  to  hire  for  a  period  left  than  28 

nones,  and  not 

accounting  for    fuccefiive  days,  viz.  for  one  day  only,  two  horfes  to  be 

the  doty  ac-  . 

cordingiy  in  the  wd  in  drawing  a  poft-chaife  upon  a  public  road  from 
weekly  account  Btjbopgaie-jbreei  in  Middleftx  to  Rumford  in  Effix,  and 
SCtfTi1*"  bwk  a8aint  f">m  Rumford  to  BiJbopgaUjreet,  being  a 

wilder  the  didincc  in  the  whole  of  24  miles  t  and  which  diftance  was 

« 4*6.3.*.  98.  ^  * 

/•  7*  afcertained  at  the  time  of  fuch  letting  to  hire  \  and  the 

faid  horfes  were  on  the  day  and  year  aforefaid  ufed  in 
going  and  did  go  fuch  diftance  in  purfuance  of  fuch  let- 
ting to  hire ;  by  reafon  whereof  there  became  due  to  the 
plaintiffs,  as  fuch  farmers,  for  the  duty  payable  on  fuch 
letting  to  hire,  &c.  6s.  And  then  it  averred,  that  though 
the  defendant  afterwards,  on  the  8th  of  April  1809,  made 
out  an  account  as  and  for  the  damp-office  weekly  account 
required  of  him  as  fuch  podmader  and  licenfed  perfon, 
including  the  day  on  which  the  faid  horfes  were  fo  let  to 
hire,  &c,  arid  delivered  the  fame  to  the  plaintiffs  as  fuch 
farmers,  &c.  as  and  for  the  damp-office  weekly  account} 
yet  the  defendant  did  not  infert  therein,  or  in  any  ftamp- 

9  office 


Whits* 
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office  weekly  account  of  his,  the  amount  of  the  duty  pay- 
able in  refpeft  of  the  fame  horfes  upon  the  faid  hiring, 
but  negleded  and  omitted  fo  to  do ;  and  on  the  contrary         0gJh# 
thereof  inferted  in  the  faid  account  fo  carried  in  and  de- 
livered by  htm  as  afqrefaid  3/.  6d.  as  and  for  the  duty 
payable  on  the  aforefaid  occafion  of  the  letting  to  hire  the 
faid  horfes ;  the  faid  fum  of  3/.  6d.  being  lefs  than  the 
defendant  ought  to  have  inferted  in  the  faid  ft  amp  office 
weekly  account  as  and  for  the  duty  aforefaid ;  contrary 
to  the  ftatute,  &c«  by  force  of  which  ihe  defendant  for* 
fcited  for  his  faid  offence  10/.  &c,  for  which  the  plain- 
tiffs fee  for  the  king  and  for  themfelves.    To  this  there 
was  a  general  demurrer  and  joinder. 

The  ftat.  44  Geo.  3.  c.  98.  fchedule  B.  (page  209.)  im- 
pofes  a  duty  on  every  horfe,  hired  by  the  mile  or  ft  age  to 
be  ufed  in  travelling  in  Great  Britain  >  i\d.z  and  on 
every  horfe  hired  for  a  lefs  time  than  28  fucceflive  days 
for  drawing  on  any  public  road  any  carriage  ufed  in  tra- 
velling pod  or  otherwife,  (if  the  diftance  at  the  time  of 
hiring  fuch  horfe  (hall  be  afcertained}  for  every  mile  fuch 
horfe  fliall  be  hired  to  travel,  1  \d. :  and  for  every  horfe, 
fo  hired  as  lad  mentioned,  in  any  cafe  where  the  diftance 
fliall  not  at  the  time  of  fuch  hiring  be  afcertained,  for 
each  day  for  which  fuch  horfe  (hall  be  fo  hired  is.  gd. 
Then  the  ftat.  48  Geo.  3,  c.  98.)  which  extends  the  period 
for  letting  to  farm  thefe  duties,  requires  by  /  7.  that 
perfons  licenfed  to  let  horfes  to  hire  fliall  keep  one  ac- 
count of  thofe  let  by  the  mile  or  ftage,  and  a  feparare 
account  of  thofe  let  for  any  period  of  time  lefs  than  28 
days,  and  the  number  of  miles  the  fame  (hall  be  hired 
to  go  where  the  diftance  (hall  be  afcertained ;  under  pain 
Of  forfeiting  10/.  in  cafe  of  refuful  or  neglc£l  fo  to  do. 

in  the  prefent  cafe  the  hiring  was /or  the  day,  but  ths 
tfjftwtye  was  afcertained)  being  from  one  certain  place  to 

another 
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1809.        another  and  back  again :  and  the  queftion  made  in  argil- 
— -■*       ment  was,  whether  though  the  poftmafter  did  not  charge 

SAIOBAVNT  11  « 

agmnfi        the  traveller  by  the  mile,  but  by  the  day,  he  were  lull 
bound  to  account  for  the  duty  by  the  mile  ? 

Richard/on  for  the  defendant  contended  in  the  nega- 
tive, and  relied  principally  on  the  flat.  25  Geo.  3.  r.51. 
/  4.  which  impofed  the  fame  duties  as  the  latter  ftatute, 
di(tingui(hing  between  a  hiring  by  the  mile  or  ftage,  and 
a  hiring  for  a  day  or  lefs,  where  the  diftance  was  ascer- 
tained, and  where  it  was  not  afcertained:  yet  by  /  12. 
of  that  aft  only  two.fpeties  of  tickets  ait  iflbaUe,  one 
denoting  a  hiring  bj  the  mile,  and  the  other  a  hiring^/er 
the  disaccording  to  which  the  (lamp-office  weekly  returns 
were  to  be  made.  And  by  the  (tat.  48  G.  3.  c.  98.  /  7. 
all  the  regulations,  dire&ions,  forfeitures,  and  penalties 
contained  in  the  25  G.  3.  relative  to  the  ftamp-oflke 
weekly  accounts,  not  thereby  altered,  are  to  remain  in 
force.  He  alfo  referred  to/  23.  of  the  25  G.  3,  whereby,  to 
prevent  evafions  in  filling  up  tickets  where  the  horfes  are 
hired  to  return  in  lefs  time  than  two  days,  and  the  diftance 
fhall  be  afcertained,  it  is  ena&ed  that  where  any  licenfed 
perfon  (hall  let  to  hire  any  horfe  to  return  in  lefs  than 
two  days,  and the  number  of '  miles  f  inftcad  of  the  words 
jor  a  day$Jball  be  inferted  infuch  ticket \  every  licenfed  per- 
fon (hall  fill  up  the  name  of  the  place  to  which  the  horfes 
are  hired  to  go,  and  the  true  number  of  miles,  &c.  on 
pain  of  forfeiting  10/.  &c.  From  whence  he  faid  it 
feexped  to  be  left  in  the  difcretion  of  the  collector  UTuing 
the  ticket,  in  cafes  where  the  hiring  was  for  lefs  than  two 
days,  either  to  iflue  a  mile  ticket,  or  a  day  ticket*  And 
he  argued  that  the  legiflature  had  not  provided  for  the 
cafe  of  hiring  by  the  day  when  a  day  ticket  is  iflued,  if, 
becaufe  the  diftance  was  afcertained,  a  mile  ticket  may  be 

1 1  demanded 
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demanded  by  turnpike-gate-keepers ;  for  each  of  thefe  1809. 

may  demand  either  the  day  ticket,  or  an  exchange  ticket  — — 

in  lieu  of  the  mile  ticket,  which  is  left  with  the  firft  aganji 
gatekeeper;  but  where  a  day  ticket  is  given,  there  is  no 
exchange  ticket. 

Abbott  was  to  have  argued  for  the  plaintiffs  j  but 

The  Court  {Grofe  J.  abfent)  were  all  fatisfied  that  where 
the  diftance  was  afcertained,  though  the  hiring  were  for 
a  day,  the  duty  was  payable  by  the  mile,  by  the  exprefs 
words  of  the  a£t  of  the  44  Geo.  3 .  And  if  the  hiring 
were  by  the  day,  and  the  diftance  were  not  afcertained, 
the  duty  was  then  payable  by  the  day.  No  argument* 
they  faid,  could  make  it  plainer.  And  if  there  were  de- 
fective provifions  in  other  parts  of  thefe  a£ts,  the  legisla- 
ture mult  fupply  the  remedy ;  but  the  words  of  the  pro- 
vifion  in  queftion  were  quite  plain  and  exprefs. 

Judgment  for  the  Plaintiffs. 


Blackett  and  Another  againfi  Smith.         Pride, 

Afar.  171K 

TPHIS  was  an  a&ion  for  money  had  and  received  TneiisfCs* 

againft  the  treafurer  of  the  Weft  India  Dock  Com-  gWingto /r^l 

pany,  which  was  tried  before  Lord  Ellenberougb  C.  J.  in  J^ch^hJJt  dtf- 

Middlefex,  when  a  vcrdift  was  taken  for  the  plaintiffs,  jJ^jJl* 

for  id.  damages,  fubje&  to  the  opinion  of  this  Court  to""*  cirjott 

m  in  the  Dock*  of 

upon  the  following  cafe  :  the  ir$  info 

Company  "  the 
«  ufeof  the 
**  Light  Dock  fot  a  time  not  exceeding  fix  months  from  the  time  of  unloading,"  on  pay- 
ment of  tlie  tonnage  duty  of  6s.  %d*y  payable  on  the  entrance  of  fuch  (hip*  into  the  Ira- 
port  Dock,  don  not  entitle  the  owners  to  ftup  (lores  intended  for  the  ufe  of  fuch  (hips  as 
part  of  their  outfit,  over  the  wharfs  of  the  Light  Dock,  without  payment  of  wharfage 
and  porterage,  as  in  cafe  of  other  goods  (hipped  by  way  of  merchandize  on  the  outward- 
bound  voyape :  aliter,  as  to  neceflaries  intended  for  the  prefect  ufe  of  fuch  mips  while 
lying  in  the  Dock  (hiring  the  time  allowed  by  the  aft. 

The 


•  * 


Smith* 
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The  (hip  Speculator i  of  which  the  plaintiff*  are  owner** 
on  the  i  Jth  of  January  1 809  arrived  in  the  Weft  1*4*4 
mgmnft  Docks  with  a  cargo  from  the  Weft  lndies%  and  the  plain- 
tiffs duly  paid  to  the  Weft  India  Dock  Company  the  rate 
or  duty  of  6/.  Bd.  per  ton  of  the  (hip's  burthen,  purfoant 
to  the  directions  of  the  flat.  396*043.  c.69.  f.  137. 
The  cargo  having  been  unloaded,  the  (hip  on  the  28th 
of  February  laft  entered  the  Company's  Dock  for  light 
fhips ;  and  on  the  nth  and  13th  of  March,  while  (he  it* 
mained  there,  and  within  6  months  from  her  unloading* 
one  coil  of  rope  and  one  barrel  of  tar  were  fent  by  the 
plaintiffs  to  the  Weft  India  Docks,  for  the  ufe  of  the  fhip# 
and  placed  by  them  on  the  Company's  wharf,  (which  is  a 
legal  wharf  and  quay  within  the  meaning  of  the  faid  aft,) 
at  the  Blip's  fide,  from  whence  they  were  put  on  board  bf 
the  plaintiffs,  by  means  of  the  (hip's  tackle,  and  without 
any  affiftaote  from  the  Company's  fervants :  but  thofi? 
'  fervants  were  ready  and  wilting  and  offered  to  affift  in 
(hipping  the  faid  (lores,  but  the  plaintiffs  objected  to  their 
Interference*  The  rope  and  tar  were  intended  for  the 
ufe  of  the  (hip,  and  were  applied  to  that  purpofe.  Pre- 
vious to  the  rope  and  tar  being  (hipped,  demands  of  %d. 
for  wharfage  and  porterage  in  refpeft  of  the  rope,  and  of 
6d.  for  wharfage  and  porterage  in  refpeQ  of  the  tar, 
were  made  by  the  Company ;  being  the  ufual  charge* 
made  and  paid  for  fimilar  goods  (hipped  as  merchandize 
on  freight  from  the  legal  quays  and  wharfs  within  the 
port  of  London :  and  if  wharfage  and  porterage  be  liable 
to  be  paid  for  the  (lores  of  (hips  in  the  faid  Docks,  fucb 
charges  are  reasonable.  Thefe  demands  however  were 
then  objcficd  to  by  the  plaintiffs ;  but  the  Company  re- 
futing to  permit  the  rope  and  tar  to  be  (hipped*  (although 
they  were  informed  the  fame  were  intended  for  the  ub 
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of  the  (hip,)  unlefs  thofc  funis  were  paid  refpe&ivcly,        1809. 

the  plaintiffs  paid  the  money,  and  at  the  fame  time  gave 

notice  that  an  a&ion  would  be  brought  to  recover  back         n*"fl 

Smith* 

the  fame.  The  queftion  was,  whether  the  plaintiffs  were 
entitled  to  recover  the  faid  funis  of  2</.  and  6d*%  or  either 
of  them  ? 

HarrlfoM,  for  the  plaintiffs,  contended  that  ftores  in* 
tended,  as  thefe  were,  for  the  ufe  of  the  (hip,  and  not 
for  merchandize,  were  not  chargeable  with  wharfage  or 
porterage  to  the  Company.  The  Company  cannot  im~ 
pofe  charges  at  their  own  discretion  for  the  ufe  and  ac- 
commodation of  their  wharfs,  like  common  wharfingers, 
but  are  only  entitled  to  receive  that  which  the  legiflature 
has  given  them  as  the  reward  of  their  monopoly.  By 
the  ft.  39G™.  3.  r.  69./  86.  the  Company's  quays  and 
wharfs  are  declared  to  be  legal  quays  and  wharfs  for  the 
landing,  relanding,  difcharging,  lading  and  /hipping  of 
any  goods  what  foe  ver  within  the  port  of  London  \  and 
fucb  goods  are  declared  by  /  85.  to  be  liable  to  the  like 
tolls,  duties,  &c.  and  to  the  like  regulations,  as  if  landed 
on  or  (hipped  from  the  then  legal  quays  or  wharfs,  except 
in  the  cafes  aftetwards  fpecificd.  And  then/  137.  af- 
certains  the  rates  which  are  to  be  paid  to  the  Company ; 
and  thefe  are,  firft,  a  duty  of  <fr.  8rf.  per  ton  for  every 
vefiti  entering  the  Docks  with  a  cargo  from  the  Weft 
Indies  1  and  this,  it  is- declared,  (ball  be  accepted  "  in  fa- 
"  tisfa&ioji  of  the  ufe  and  conveniency  of  the  faid  Docks* 
*/  and  all  charges  of  navigating,  &c.  from  her  arrival  at 
"  the  entrance  into  the  Docks  at  Blackwail  until  (he  (hall 
"  be  unloaded  and  moored  in  the  Dock  for  light  (hips* 
€C  &c.  %  together  with  the  ufe  of  the  Light  Dock  for  any  time 
"  not  exceeding  ftx  months  from  the  time  of  unloading  fucb 
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1809*  «•  ^.°  Now  the  owners  cannot  be  faid  to  hare  the 
life  of  the  Light  Dock  for  their  (hip,  which  it  part  of  the 
confideration  for  the  payment  of  the  6/.  &/.  per  ton  rate* 
if  they  be  liable  to  be  charged  under  the  name  of  wharf* 
age  and  porterage  for  all  the  neceflary  (lores  pafled  orer 
the  quays  and  wharfs  for  the  ufe  of  the  (hip,  without 
which  (he  could  not  be  kept  in  repair  or  fitted  out  for  any 
ether  voyage.  The  ufe  of  the  Light  Dock  for  fo  long 
a  time  as  fix  months  is  given  to  her  for  the  very  purpofc 
of  enabling  her  to  be  fitted  out  there  more  conveniently 
for  her  next  voyage,  than  if  (he  were  lying  in  the  body 
of  the  river,  where  of  courfe  (he  would  not  be  liable  for 
any  fuch  demands*  This  conftru&ion  is  confirmed,  as 
far  as  it  goes,  by  the  ft.  4a  Geo*  3.  c.  1 13./.  26. f  which, 
fpeaking  of  the  rate  appointed  to  be  paid  to  the  Com- 
pany for  new  vc^Tels  nfing  the  Dock  to  be  fet  apart  for 
light  veflels  which  had  not  firft  brought  in  a  cargo  from 
the  Weft  Indus,  and  coafequently  had  not  paid  the  6s.  id. 
rate,  recites  that,  under  the  former  a&,  veflels  which 
had  unloaded  there,  and  paid  that  rate,  would  be  entitled 
to  go  into  and  remain  in  the  Light  Dock,  without  incur* 
ting  any  additional  charge ;  and  that  inafmuch  as  new  or 
ether  veflels  might  come  into  the  Dock  to  take  in  their 
outward  cargo,  or  for  their  greater  fafety  and  accommoda- 
tion, without  being  fo  as  afore/aid  entitled  to  the  ufe  of  the 
Dock,  free  from  additional  charge  5  it  proceeds  to  put  fuch 
new  veflels  on  the  fame  footing  as  the  others  00  payment 
of  a  xr.  per  ton  rate.  The  cafe  of  goods  (hipped  over  the 
wharfs  as  merchandize  falls  under  a  different  confident 
tion,  as  not  being  for  the  ufe  of  the  (hip,  and  the  charge 
of  wharfage  and  porterage  for  fuch  goods  has  never  been 
difputed.  But  as  the  Company's  quays  and  wharfs  are 
put  upon  the  fame  footing  as  the  old  legal  quays  and 

wharfs 
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wharfs  of  the  port  of  London  >  it  is  at  all  events  incumbent         1809* 
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upon  them,  if  they  claim  any  remuneration, for  the  ufe  of 

their  wharfs  beyond  that  which  is  fpecifically  given  to  *gan# 

them  by  the  a£t,  to  (hew  tbat  the  old  legal  quays  wera 

accuftomed  to  charge  wharfage  and  porterage  for  (hips9 

(tores  ;  a  fa£t  which  is  denied  by  the  plaintiffs  J  and  the 

cafe  only  dates  (hat  fimilar  charges  have  been  paid  fot 

fimilar  goods  flipped  as  merchandize  or  freight.     The  (lac* 

I  £/iz.  c.  1 1.  /.  a  &  3.    for  appointing  and  regulating 

legal  quays  within  the  port  of  London  and  other  ports} 

relates  only  to  goods  (hipped  by  way  of  merchandize. 

Eaft,  for  the  Company,  faid,  that  in  the  confederation 
of  the  queftion,  for  what  ufes  and  fervlces  the  rates  giveri 
co  them  by  thfc  aft  of  the  39^^.3.  w'ere  intended,  it 
Was  neceflary  always  to  bear  in  mind,  that  they  had  only 
a  monopoly  of  the  import  trade  from  the  Wefl  Indies  > 
but  that  with  refpe&  to  the  export  trade,  it  was  ft  HI  op* 
tional  for  any  (hip  to  fit  out  and  load  her  outward-bound 
cargo  either  in  the  Docks*  or  in  any  part  of  the  rivef 
below  the  Blatkivail  entrance  («).  So  far  as  the  mono- 
poly extended,  arid  it  was  comptilfory  on  (hips  to  ufe  the 
Docks,  fo  'far  it  was  reafonable  and  neceflary,  for  the 
fake  of  the  public,  to  limit  the  compenfattons  to  be  paid  , 
to  the  Company ;  but  where  there  was  no  monopoly  or 
compulfian,  there  could  be  no  neceflity  for  any  fuch  pro- 
tection ;  but  the  Company  ftood  in  the  fame  fituatiori  44 
any  individual  dock  owner  or  wharfinger*  a  candidate  fo* 
the  Cuftom  of  tins  merchants,  upon  the  general  principle 
of  open  competition,  by  offering  better  fecurity  and  ae* 
commodation,  upon  more  advantageous  terms,  than  any 
totheY  perfon*,     Irt  eft'imating*  therefore,  the  amount  of 

(«}  Sut.  39  Ge».  3.  c.  69.  /  9 1. 
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18091         the  rates,  it  was  reasonably  to  be  inferred  that  nothing 
"— '         was  included  in  the  calculation  but  fuch  ufcs  and  fcrvicts 
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againf*  as  the  public  were  under  (he  neccflky  of  adopting*  on  the 
one  hand,  and  the  Company. were,  compelled'  te  affords 
on  the  other.  No  ufc  or  fervke  but  what  was  com- 
pulfory  could,  indeed,  property  enter  into  f*ch  a  calcula- 
tion j  for  if  the  ufe  of  the  thing  were  optional  on  the  one 
fide,  there  could  be  no  reciprocity  or  juftice  in  limiting 
the  compensation-  on  the  other.-  Ic  follows  that  for  every 
fcrvice  performed  by  the  Company,  or  ufc  made  of  their 
premifesr  for  which  no  (fecial  remuneration  is  dtre&ed 
by  the  a£t,  they  are  at  liberty  to  charge  what  is  reafonablc 
and  fair,  like  any  other  dock  owner  or  wharfinger.  From 
the  very  nature  of  the  cafe,  and  the  defign  of  their  in  di- 
lution, this  muft  apply  to  the  whole  of  the  export  trade, 
of  which  they  have  no  monopoly  ;  and  therefore  it  is  of 
no  importance  to  the  Company  whether  the  tolls,  dtus^ 
&c.  mentioned  in  the  85th  fe&ion  of  the  39  Geo.  3.  c.  60. 
a*  attaching  upon  iheir  quays  and  wharfs  in  common 
with  the  old  legal  quays,  relate  to  tolls  and  dues  pay- 
able to  the mie Ives,  or  to  fuch  as  are  of  a  public  nature j 
[The  Court  feemed  to  be  ktufkd  thut  they  regarded  the 
latter  only  *}  for  they  would,  without  any  legiHative  de- 
claration, be  entitled  to  charge  for  tht  ufe  of  their  wharfs 
like  every  other  wharfinger,  unlefs  where  retrained  by 
the  a&  ;  which  brings  the  queftion  to  the  ccnftru&ion 
of  the  137th  chufe.  Now  the  6s.  dd.  per  ton  rate  is 
throughout  confined  to  the  impoft  trade.  It  is  to  be  paid 
to  the  Company  for  every  (hip  entering  into  and  ufixg  the 
Bocks,  &c.  It  is  to  be  accepted  in  fatisfa&ion  of  the 
ufe  and  conveniency  of  the  Docks,  and  all  charges  of  na- 
vigating, &Cr  fuch  (hip  from  her  arrival  at  the  entrant? 
into  the  Decks  at  Bladwall  until  (he  (hall  be  unloaded  and 
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tftoored  in  the  Dock  for  light  (hips,  and  alfo  of  the  »«- 
hading  or  unlhipping  oi  her  cargo  within  the  Docks,  &c#.  Black itt 
and  the  cooperage  which  the  cargo  may  require  in  the  Smith. 
courfe  of  fuch  unhiding  thereof;  and  this  enumeration 
concludes  with  giving  alfo  the  ufe  of  the  Light  Dock  for  a 
time  not  exceeding  fix  months  from  the  time  of  unloading- 
fuch  fbip*  Though  all  thefe  fervtces  and  ufes  are  plainly 
dtferiptive  of  the  import  trade,  it  is  now  contended  that 
the  ufe  of  the  Light  Dock  for  thofe  fix  months  includes 
alfo  the  ufe  of  the  quays  and  wharfs  there  for  exportation. 
For  though,  for  the  purpofe  of  this  argument,  a  diftinc* 
tion  is  attempted  to  be  made  between  (lores  (hipped 
from  the  wharfs  for  the  ufe  of  the  (hip  itfelf,  and  (lores 
{hipped  by  way  of  merchandize,  yet  no  fuch  diftin&ion. 
is  to  be  found  in  thefe  a£ts  of  parliament,  or  can  have 
any  foundation  with  rrfpe&  to  wharfingers :  nor  could 
the  Company  pofiibly  difcriminate,  in  many  inftanccs,  be*  . 
tween  goods  of  the  one  fore  or  the  other.  And  no  local 
or  accidental  ufage  of  that  fort  (the  exiftence  of  which, 
however,  as  applied  to  the  legal  wharfs  in  general,  is 
denied  and  could  have  been  difproved)  can  found  any 
legal  rit'ht  on  the  part  of  the  public  in  this  cafe :  but  the 
very  particularity  of  the  chufe  repels  the  argument:  for 
as  it  is  plain  from  the  fpecification  of  thefe  two,  that  the 
legiflature  did  not  confider  the  unloading  and  unjhipping  the 
cargo  to  be  included  in  "  the  ufe  and  conveniency  of 
the  Docks,"  which  was  firft  mentioned  \  it  is  much  lefs 
likely  that  under  the  dill  more  general  defcription  of 
«*  the  ufe  of  the  Light  Dock"  not  exceeding  fix  month*, 
they  (hould  have  meant  to  include  the  loading  and  (hip- 
ping of  goods  for  another  voyage,  which  it  was  in  the 
option  of  the  owner  to  load  there  or  elfewhcre.  And 
this  appears .  ftpl  lefs  likely  to  have  been  contemplated 
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xSoa-        fft)m  f'ie  fubfequcnt  part  of  the  fame  chute,  whereby  it 
■   ■  ■"        appears  that  a  different  rate  is  payable  to  the  Company 

R LACK  ITT 

*£c\*ft  upon  the  un (hipping  or  importation  of  goods  ;  which 
rate,  it  is  declared,  fliaU  be  accepted  "  ur  refpe&  of  the 
"  ttfe  and  conveniency  of  the  Docks,  and  the  quaysT 
**  wharfs,  and  cranes,  and  other  machines  which  (ball 
"  belong  thereto,  &c,  and  all  charges  and  expences  of 
u  wharfage"  &c.  after  fuch  goods  are  unjbipped.  And 
this  alfo  (hews  that  the  legiflature  confidered  that  the 
exemption  from  "  all  charges  and  expences  of  wharfage," 
&c.  which  would  otherwife  have  been  payable  for  the  trail- 
fit  of  goods  over  the  wharfs,  was  an  item  of  benefit  quite 
^  diftinft  from  the  ufe  of  the  Docks,  with  refpefk  to  the  (hip 
itfclf.  An  argument  aifo  arifes  from  rhe  term  of  "  Light 
Dock"  made  ufe  of  in  the  very  part  of  ihe  claufe  relied 
pn  by  the  plaintiff.  By  this  is  evidently  meant  the  Dock 
for  empty  or  light  vrjfels :  it  is  fo  defcribed  in  the  claufe 
deferred  to,  42  Geo.  3.  c.  1 1 3. /I  26.  The  privilege,  there- 
fore, mud  be  taken  in  the  ftii£t  terms  and  obvious  mean* 
jng  in  which  it  is  granted,  which  is  the  ufe  of  the  Dock 
for  the  Jhip  (not  of  the  quays  and  wharfs  for  goods)  and 
for  the  (hip  as  a  light  or  empty  Jhip :  in  other  words,  it 
was  aaeant  for  the  accommodation  of  keeping  the  (hip, 
while,  in  her  light  or  empty  (late,,  afloat  in  a  more  fecurc 
ftate  than  if  (he  were  left  fwimming  in  the  raid-ftreara 
of  the  river,  or  groondiug  with  the  fall  of  every  tide  on 
the  banks  of  it.  Theu  the  claufe  in  the  acl  laft  referred 
to,  fo  far  from  impugning,  ftrengthens  this  conftru&ion, 
<not  only  in  the  dcfcriptiQn  of  the  vcflels  entitled  to  ufe 
the  Light  Dock  j  but  by  the  description  of  the  fervices  to 
which  the  payment,  of  the  a/,  rate  entitles  them  5  which 
Jnfe,  it  is  admitted,  puts  them  upon  the  fame  footing  a? 
vtflck.  .entcriug  the  Light*  Cock  after  payment  of  the 
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(a.  id.  rate.     The  2/.  rate  is  to  be  taken  "  in  fatisfac-        1809. 
"  tion  of  the  life  and  conveniency  of  the  faid  Dock,  not        — 
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4i  exceeding  fix  months,  and  all  charges  of  the  navtgat*         ggahji^ 
w  it/g ,  mooring ,  unmooring,  removing,  and  Management  of 
"  fuch  (hip  from  her  arrival  at  the  entrance  of  fuch 
u  Dock  until  (he  (hall  depart  therefrom  "    Then  as  ex- 
preflio  unius  eft  exctufio  altcrtus,   this  claufe  puts  aa 
exprefs  negative  upon  the  right  now  claimed  of  (hipping 
goods  over  the  wharf  without  payment  of  wharfage. 
And  the  recital  in  the  former  part  of  the  claufe,  that 
veffele  may  frequently  come  in  to  take  in  their  outward- 
bound  cargoes,  or  for  their  greater  fafety  and  accommo- 
dation, without  being  fo  entitled  to  the  ufe  of  the  Dock  fre* 
from  additional  charge,  (i.  e.  as  (hips  were  entitled  which 
had  paid  the  6s.  id.  rate,)  merely  alludes  to   the  pur* 
pofes  for  which  they  might  wifli  to  be  there ;  but  it  only 
fpeaks  of  the  (hips  which  had  paid  the  6s.  %d.  rate  being 
entitled  to  the  ufe  of  the  Deck,  that  is,  in  the  manner  be- 
fore defcribed,  for  the  ufe  of  the  (hip  in  her  chara&erof 
an  empty  or  light  /hip  5  but  it  does  not  recite  that  fuch  a 
(hip  was  entitled  to  the  ufe  of  the  wharf  foi '  fhipping 
goods.    Then  if  the  Company  were  entitled  to  wharfage, 
and  to  porterage  for  the  employment  of  their  own  fer- 
vants  in  their  own  bufinefs,  (and  the  whole  fcope  of  all 
the  Wejt  India  Dock  Ads  is  to  put  the  employment  of  la- 
bourers and  fervants  within  the  Docks  under  their  ap- 
pointment and  control,  for  public  as  well  as  private  pur- 
pofes,}  the  plaintiffs  cannot  deprive  them  of  their  reafon- 
able  reward,  as  it  is  dated  to  be,  by  refuting  to  fuffer  the 
Company's  fervants  to  aflift  in  (hipping  the  goods.     Th6 
Company  mud  ftill  retain  and  pay  their  own  fervants  fot 
tbefe  and  the  like  pijrpofes. 

iTn  3  Harrifon 
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1809*  Harrifon  was  then  heard  in  reply.    In  the  courfe  of 

—         which 

Blackktt 
*g cinft 

Sw'T*  cp3e  Court  inquired  whether  the  (lores  in  queftion 

were  necefiaries  (hipped    for  the  prefent  ufe  and  fe« 
curity  of  the  (hip  while  lying  in  the  Dock,  or  only  for 
her  future  ufe  as  part  of  her  outfit ;  for  they  thought 
there  was  a  material  difference  between  (lores  taken  in  for 
the  one  purpofe  or  the  other.     To  this  it  was  anfwered 
fcy  the  Company's  counfel,  that  it  was  underftood  at  the 
time  when  the  cafe  was  fettled,  that  the  queftion  meant 
to  be  tried  was,  Whether  the  plaintiffs  had  a  right  to 
(hip  the  (lores,  as  part  of  the  outit  of  the  vefiel,  without 
paying  the  wharfage  and  porterage  in  like  manner  as  for 
goods  (hipped  by  way  of  merchandise.     The  plaintiffs' 
Coqnfel  faid  that  he  was  not  apprized  how  the  fa&  was, 
^s  to  the  particular  (lores ;  but  he  was  certainly  inftru&ed 
to  contend  that  "  the  ufe  of  the  Light  Dock"  for  fix 
months,  given  to  thofe  who  had  paid  the  6s.  8</»  tonnage 
rate  for  their  veflel,  included  a  right  td  the  ufe  of  the 
Company's  wharfs  in  the  Light  Dock  for  the  purpofe  of 
{hipping  (lores  for  the  ufe  of  the  (hip  as  part  of  her  out* 
.fit  on  her  outward-hound  voyage,  without  paying  wharf* 
age  or  porterage, 

^ 

£ord  Elle ^borough  C.J.  then  (aid.  That  if  the  {lores 
in  queftion  were  intended  as  part  of  the  outfit  of  the  (hip, 
the  Court  were  all  fatisfied  that  the  Company  were  no| 
reftrained  from  charging  wharfage  and  porterage  as  for 
other  merchandize  (hipped  for  the  outward-bound 
voyage.  If  indeed  the  (tores  were  intended  for  the  ne- 
ceflary  ufe  or  fecurity  of  the  (hip,  during  the  time  that 


Smith. 
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ibe  was  lying  in  the  Dock,  he  thought,  within  the  fair        4809. 
meaning  of  the  words,  giving  her  the  ufe  of  the  Dock,        " 
fce  would  be  entitled  to  receive  them  on  board  free  from.         *gaitf 
any  additional  charge  Beyond  the  tonnage  rate.     The 
Court,  therefore,  gave  judgment  nifi  for  the  delivery  of 
the  ppftea  to  the  defendant,  unlefs  it  were  agreed  before   . 
the  end  of  the  term  to  introduce  as  a  fa&  into  the  cafe, 
that  the  stores  in  queftion  were  intended  for  the  imme- 
diate ufe  of  the  (hip  while  lying  in  the  Dock,  and  not  as 
part  of  her  outfit.     The  rule  for  judgment  for  the  de- 
fendant ultimately  flood  -confirmed. 


Williams  a?ainjl  Brickenden,  Clerk.         «■** 

*      J  7  iV«v.  »oth» 

'T'HIS  came  on  upon  a  rule  moved  for  by  The  Attorney-  claim  of  cono- 

General and  W.  E.Taunton,  calling  upon  the  plain*  the^ice-Chan- 

tiff  to  (hew  caufe  why  the  claim  of  conusance  by  the  uniterfity  of 

Vice-Chancellor  of  the  uiiivcrfity  of  Oxford  fliould  not  Oxford,  in  the 

.  .  vacancy  of  the 

be  allowed,    and  in  the   mean   time    proceedings   be  office  of  cimn- 

cellor  by  death, 
flayed.  on  behalf  of  the 

The  defendant  was  (erved  with  a  writ  of  latitat  iflued  |0w^d  in  a'  pta 
out  of  this  court  to  anfwer  the  plaintiff  in  a  plea  of  tref-  of  trc(P*f*- 
pafs,  to  which  he  appeared  by  attorney  on  the  firft  day 
of  this  term  ;  and  thereupon  the  following  claim  of  co« 
nufance  was  entered^ 

«•  And  hereupon  cometh  alfo  into  court  the  Rev. 
John  Patrons,  Commiffary  or  Vice- Chancellor  of  the  unU 
irerfity  of  Oxford,  [the  office  of  Chancellor  of  the  f aid  univer*  * 
Jlty  being  nnu  vacant  by  and  in  confequenee  of  the  death  of 
the  mod  noble  William  Henry  Cavendifh  Duke  of  Port* 
land,  late  Chancellor  thereof,  and  the  authority  of  Chanm 
fff/Jor  of  the  f aid  univerfity  having  in  this  behalf  for  and 

N  n  4  during 
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1809.         during  fuch  vacancy  of  thi  faid  office  of  Chancellor  devolved 

.   upon  him  ihefaid  John  Par ton^asfucb  Cunmtjptry  or  Vict" 

mgtinft  Chancellor  .•]  by  J.  W.  his  attorney  above-named  (a)t  to 

BSMQKKNDEK. 

afk,  and  claim,  prufecute,  and  defend  all  and  fingular 
the  liberties  and  privileges  of  him  the  faid  ComcniQary  or 
Vice-Chancellor ;  and  thereupon  he  the  faid  Cornonflary 
pr  V.  C.  prays  his  liberty,  that  is, to  fay,  to  have  the 
conufance  of  the  plea  aforefaid  before  the  hid  Chancel- 
lor, his  Commiflary,  or  the  deputy  of  the  faid  Commiifcry, 
to  be  held  at  Oxford;  becaufc  he  faith/9  £cc.  The  claim 
of  conufance  then  proceeded  in  the  fame  form  as  fet  forth 
in  the  cafe  of  Welles  v.  Traherm  in  Willis*  Reports,  23.1, 
fitting  forth  the  letters  patent  of  Hen.  8t{i,  the  ftatute  cf 
confirmation  13  EHz.  c.  29.  and  the  allowance  of  the 
claim  of  conufance  in  E.  9  Ann.  in  a  plea  of  trefpafs 
then  depending  in  B.  R.  between  Riley  and  Appleby  ?• 
,  $tov<lL  And  then  it  proceeded,  "  and  the  faid  Com- 
miflary  or  V.  C.  prays  that  the  faid  .record  of  the  faid 
Eajlcr  term  may  be  feen  and  infpe£led,  and  that  his  faid 
liberty  and  conufance  of  the  faid  plea  in  the  faid  court 
here  depending!  by  virtue  of  the  letters  patent  aforefaid 
and  by  force  of  the  faid  ftatute  and  the  allowance  afore- 
faid, may  be  allowed  to  him,  &c.  with  this,  that  the  faid 
Commiflary  or  V.  C.  doth  aver  that  the  faid  F.  H.  Brie}- 

T 

indtn  mentioned  in  the  faid  writ  or  procefs,  and  the  faid 
F.  H.  Brickenden  mentioned  in  the  faid  warrant  of  attor- 
ncy  and  claim  above  fpecified,  are  the  fame  perfon.  And 
the  faid  Commifiary  or  V.  C.  brings  here  into  court  the 
faid  letters  patent  of  H.  8th,  under  his  great  feaj,  date4 
id  of  April,  in  the  14th  year,  &c.  and  alfo  brings  into 
court  the  exemplification  of  the  faid  a&  of  parliament 

» 

[a)  By  a  power  of  attorney  befqrc  entered  on  t'x  record,  «  in  WUli? 
Xrf   233.  *• 

under 
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under  the  great  feal  of  the  fa  id  Lady  Elizabeth  Queen  of         1809. 

England.     Dated  at  Wejlmuifter  the  7th  of  Junet  in  the 

13th  year,  &C."  naiRfi 

The  feal  of  the  office  of  Chancellor  of  the  univerfity 
was  affixed  to  this  claim  of  conufance,  and  aifo  to  the 
power  of  attorney  before  referred  to;  and  the  affixing  of 
the  feal  was  in  each  inftance  veri6ed  by  an  affidavit  of 
the  regidrar  of  the  univerfity.  The  claim  itfclf  was  alfo 
verified  by  affidavits ;  one  from  the  defendant,  dating 
that  he  is  now  and  for  five  years  Tad  pad  has  been  a  con- 
stant refident  member  of  the  univerfity  of  Oxford,  and  for 
the  whole  of  that  period  and  fcveral  years  before  one  of 
the  fellows  of  Worcefler  college  a  fort  fa  id.  And  that  be- 
fore and  at  the  time  of  the  fuppofed  trefpafs  he  was,  and 
from  thence  has  been  and  now  is,  a  refident  mader  of 
arts,  and  is  now  and  was  at  the  time  of  the  fuppofed 
caufe  of  adion  one  of  the  prodors  of  the  univerfity  ac- 
tually refident  and  abiding  there,  and  one  of  the  tutors 
and  fellows  of  Worcejler  college  ;  and  that  the  fuppofed 
trefpafs  for  which  the  attion  is  brought  was  for  an  aft 
done  by  him  on  the  23d  of  May  lad  in  difcharge  of  his 
doty  as  one  of  the  pro£tor.«.  That  the  courts  of  the 
Chancellor  of  the  univerfity  are  regularly  holden  weekly 
during  term  for  the  trial  of  all  fuits  and  caufes  within  the 
conufance  and  jurifdi&ion  of  the  faid  court,  and  that  he 
is  liable  to  be  called  upon  there  to  anfwer  the  plaintiff. 
That  the  plaintiff  was  at  the  time  of  the  fuppofed  trefpafs 
an  under-graduate  and  matriculated  member  of  the  unU 
verfitv  and  refident  therein.  The  matriculations  of  the 
plaintiff  and  defendant,  and  the  refidence  of  the  latter  in 
the  univerfity,  were  alfo  verified  by  the  affidavit  of  the  re- 
gidrar of  the  univerfity,  and  by  extra&s  from  the  matri- 
culation book. 

Williams 
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1800.  Williams  Scrjt.  and  Abbott  oppoferd  the  rule,  and  took 
obje&ion  to  the  claim  of  conufance  being  made  by  the 

Williams  '  .  " 

agmnft  Vice-Chancellor,  in  the  vacancy  of  the  office  ot  Chan* 
cellor  of  the  univerfity,  who  though  he  dates  in  his  claim 
that  during  fuch  vacancy  the  authority  of  Chancellor  iff 
this  behalf  devolves  upon  the  Com  miliary  or  Vice-Chan* 
cellor,  yet  does  not  (hew  any  charter  or  other  authority 
to  that  purpofe,  as  he  ought  to  have  done.  There  is  not 
even  any  affidavit  of  the  fa&  of  the  vacancy*  [The 
Court  having  aflced  by  whom  the  Vice- Chancellor  was 
appointed  ;  it  was  anfwered,  by  the  Chancellor;  but  that 
fuch  appointment  mull  be  confirmed  by  the  convocation.] 
They  obferved,  that  the  trial  in  the  univerfity  court,  not 
being  by  a  jury  at  common  law,  but  by  the  civil  Jaw,  the 
courts  at  Weftminfler  have  always  been  very  jealous  of 
the  jurifdjdion,  and  ftri£k  in  requiring  the  claim  of  coou- 
fance  to  be  made  in  due  time  and  form  \  as  in  Welles  v. 
Trahern  (a),  and  Leafingby  *.  Smith  (*). 

The  Attorney-General, contra,  was  (lopped  by  the  Court, 
after  obferving  that  the  privilege  was  granted,  not  to  the 
Chancellor,  or  to  the  Vice-Chancellor,  but  to  the  univer* 
fity  $  and  that  in  the  vacancy  of  the  office  of  Chancellor, 
it  neceffarily  devolved  on  the  Vice-Chancellor,  as  the 
head  officer  of  the  univerfity  for  the  time  being,  to  claim 
its  privilege :  and  referring  to  Ca/iler,  Lichfield  (c),  where 

the 

(*)  m/le?  Rep  %%%.  <h)  *  Wjf-  ¥*>• 

U)  Bar  dr.  505.  8.  to.  lf*&  C.J.  Wtimt  faid,  in  Letfinghy  t.  Smtfb, 
»  JPMC  41 ».  that  the  record  oiCsjtle  v.  Lichfield  had  been  diligently  fearched 
for,  but  could  not  be  found.  He  alfo  obfenred  tint  that  cafe,  which  wa*  in 
Mdfier%\  Csr.  ».  fectned  to  be  alinoft  the  firft  claim  of  conufance  allowed 
to  the  Univerfity  of  Oxford.  Yet  in  Mtgdsie*  College  cafe,  M.  15  tor.  s. 
jitftf.  164.  Lord  C.J.  V^gban  faid  that  the  Univerfity  Jiad  enjoyed 

the* 
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the  cooufance  was  allowed  on  the  claim  of  the  Vice- 
Chancellor's  deputy. 

Lord  Ellenborouch  C.  J.  The  claim  of  conufance 
is  on  behalf  of  the  body  of  the  university,  by  a  perfon 
who  appears  to  as  upon  the  face  of  the  proceeding  to  be 
the  principal  organ  of  the  unirerfity  by  whom  the  claim 
is  to  be  made.  The  univerfity  feal  is  affixed  to  the  claim, 
which  gives  it  authenticity,  and  nothing  appears  to  us 
to  negative  the  authority  of  the  Vice-Chancellor  to  pre- 
fer it. 

Per  Curiam,  Let  the  claim  of  conufance 

be  allowed. 
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Williams 
Brick  ixotw* 


thefe  privileges  (oar.  hundred  year*  ago.  And  this  cjiim  of  jurifdidion 
it  noticed  in  40  Ed.  3.  17.  8  //.  6.  18.  Br:  Mr,  Conufince,  pl.vj»  It 
j»  raid  there  have  been  two  other  infance*  in  which  the  claim  of  conn* 
fance  has  been  made  by  the  Vice-ChanccUor  ;  one  otRaymuul  v.  JPj/fo, 
19  Eft*.  C.  B.  Rot.  zs8. ;  another  where  the  claim  was  made  on  behalf 
of  fPm.  Jsckfi*,  in  C  B.  20  Jac  1.  Rot.  1009.  $  both  which  claims  were 
flfowcd :  in  each  of  thefe  cafes  the  Chancellor  was  living. 
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mm 


r*'P*y,  Doe,   Leffee  of  Albemarle  Earl  of  Lindsey, 

againfi  Col  year.. 

Undera-dcvife     'T'HIS  was  an  eje&ment  for  the  manors  of  Uffingtm 

to  A.  for  life,  re-      JL  .-—,..  •  i  •     i       j      •        •      ..i  «».. 

maindertocuf-  and  TallingUn^  with  certain  lands,  &c.  m  tbc  county 

^in^t«~    of  Lincoln,  in  which  a  verdift  was  taken  for  the  plaintiff 
™indc?io1hc     at thc  trial>  fubjc&  w  the  opinion  of  the  Court  on  the 

fir,ft  and  other        f0H0W;ng  cafe, 
fons  ot  A.  fuc-  ° 

ceffivcly  in  tail-  Charles  Bertie  of  Uffington  in  the  county  of  Lined* 

remainders  to  B.  Efq.t  being  feifed  in  fee  of  the  premifes  in  q  are  ft  ion,  by 

with  r^maind'er  his  will  dated  9th  of  Nov.  175c;,  duly  executed  and  at- 

^'ffifo*  tefted,  devifed  to  truftees  and  their  heirs  the  manors  of 

w'ids  are  word*  VJJington  and  Tallington,  and  all  his  freehold  meffuages, 

of  limitation,  lands.  &c.  in  the  county  of  Lincoln  or  elfewhere,  with 

and  not  of  pur-  *  * 

ctiife,notwitt-    all  rights.  royaltiea»  &c.  advowfons,  and  appurtenants 

ftandiogthe  8  *  r\ 

prior  eftatef  thereof)  and  the  revernon  and  reversions,  remainder  and 
oiA.  and  their  remainders,  rents,  iflues  and  profits  thereof)  to  the  ufet 
whkhtrenot  following  1  viz-  to  the  ufc  of  the  teftator's  brother.  Mm. 
ruffidaiuo'in-  togutBtrtiei  for  life,  without  impeachment  of  wafte ;  re> 
dicatean  inten-  mainder  to  the  ufe  of  the  truftees  during  the  life  of  M* 

tion  in  the  tef  •  m  # 

tatortoufe  B.  to  prefcrve  contingent  remainders ;  remainder  to  the 
differently  fmm  ufe  of  the  firft  and  other  fons  of  Montague  Bertie  fuccef- 

nmcVtton^.  fivrfy  in  tail  ma,e  5  and  for  dcfau,t  of  fu<*  iffue.  to  the 
foci!  words  ufc  of  P^egrine  Duke  of  Ancafter  for  life,  without  im- 
might,  in  cer-     pcachraent  of  wafte ;  remainder  to  the  ufe  of  the  faid 

tarn  event*,  • 

cpera'etoad-     truftees  during  the  Duke's  life,  to  preferve  contingent 

vancc  the  gene-  ^  m 

?  aliment  of  the  remainders;  remainder  to  the  ufe  of  the  firft  and  other 
into  the  fuccef-  fons  of  the  faid  Duke  fucceflively  in  tail  male %  and  for 

£on  fome  nmle 
defcendants  of 

A.*  who  mi*ht  he  excluded  from  taking  under  the  prior  limitations  to  h:s  firft  and  other 
fons  in  tail  male.  And  fuch  ultimate  limitation  to  the  heirs  male  cf  A.,  to  whom  a  prece- 
dent eft  ate  for  his  was  given,  operating  to  give  him  an  eltate  in  tail  male  in  remainder,  fuch 
tic  vile  lapfes  by  his  death  before  the  tc  Ira  tor. 

default 
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default  of  fuch  iffue  male,  to  the  ufe  of  Lord  'Brownbw 
Bertie  for  life;  remainder  to  the  ufe  of  the  truftees 
during  Lord  B.  B.'s  life  to  prefeive  contingent  remain-       Lcflc*  of 

t  ^  ^  ,        ^  e      TheEarlof 

ders ;  remainder  to  the  ufe  of  the  firft  and  other  tons  of  Lindaay, 
Lord  B.  Bertie  fuccefSvely  in  tail  male;  and  for  default  cglyiai. 
of  fuch  ifluc,  to  the  ufe  of  the  right  heirs  male  of  the /aid 
Duke  of  Ancafteryir  ever.  The  teftator  died  on  the  2 1  ft 
of  February  1780.  His  brother  Montague  Bertie  died 
without  ifluc  in  the  lifetime  of  the  teftator.  Peregrine 
Duke  of  Ancafler  alfo  died  in  the  lifetime  of  the  teftator, 
leaving  one  fon,  Robert,  who  became  Duke  of  Ancafler  on 
his  father's  death  and  alfo  died  in  the  teftator's  lifetime. 
Lord  Brown/ow  Bertie,  who  became  Duke  of  Ancafter  on 
the  death  of  Duke  Robert^  futvived  the  teftator,  and  on 
his  death  entered  into  pofcfiion  of  the  premifes  in  ques- 
tion, and  continued  in  fuch  pofleffion  until  his  death  on 
the  8th  of  February  1 809 ;  having  never  had  any  male 
iffue.  The  Earl  of  Lindfey,  the  leffor  of  the  plaintiff,  is 
the  nephew  and  heir  at  law  of  Charles  Bertie  the  teftator ;. 
and  Brovmhw  Cclyear,  the  defendant,  is  heir  at  law  to  the 
Duke  of  Ancafter  lately  deceafed,  being  the  eldeft  fon  of 
his  only  daughter  who  is  alfo  deceafed.  The  pedigree 
annexed  is  found  by  the  jury  as  a  part  of  the  cafe  fub- 
mitted  to  the  opinion  of  this  Court.  If  the  Court  (hould 
be  of  opinion  that  the  premifes  in  queftion  defcended  to 
the  leffor  of  die  plaintiff  as  heir  at  law  to  the  teftator 
Charks  Bertie,  they  find  a  rerdift  for  the  plaintiff;  if  not, 
they  find  a  T*rdi&  for  the  defendant. 
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Denman,  for  the  plaintiff,  00  the  ground  that  there  was 
no  valid  devife  of  che  ultimate  remainder  to  any  perfon  who 
was  capable  of  taking  it,  under  the  defcriptioo  of  right  heir 
male  of  Peregrine  Duke  of  Ancafter,  contended  that  the 
reverfioo  neccflarily  defcended  to  the  leflbr  of  the  plaintiff, 
as  heir  at  law  of  the  teftator.  The  only  perfons  who  could 
pretend  to  claim  againft  the  heir  are  Peregrine  Duke  of 
Ancafter%  or  fome  of  his  male  defendants ;  but  he  and  his 
fun  Robert  took  e dates  of  inheritance  as  purchafers  under 
the  will,  which  lapfed  by  their  deaths  before  the  teftator, 
according  to  Brett  v.  Rigden  (a),  Go9drigbt  v.  Wright  (b)9 
and  Hodgson  v.  Ambrofe  (r).  [Lord  Ellenborough  C.J.  men- 
tioned alfo  White  v.  Warner,  lefiee  of  White t  as  a  lead- 
ing  cafe  which  went  to  the  Houfe  of  Lords  (</},  to  the 

fame 

(a)  Ploiud.  *4o.  (b)  lP.fPms  397.  {cf  Doug/.  313.  $37. 

(d)  This  Came  on  in  if,  £  in  7V.  21  Geo.  3.  upon  a  writ  of  error  from 
Ireland y  and  was  decided  in  M.  22  Geo.  3.  Vide  a  (hort  note  of  the 
point  in  Dougl.  344.  n.  4.  The  following  report  of  the  arguments  and 
judgment  I  had  from  Mr.  Jufticc  Built*  j  the  ftaternent  of  the  cafe  h 

abridged  from  the  appeal  papers  of  the  Houfe  of  Lords.  , 

« 
Hamilton  White  againft  Wahnir,  LeflTee  of  Rich aed  White. 

B»  R.  M.  2i  Geo.  3.  in  Error  from  B.  R.  in  Ireland,  upon  a  fpecial  verdi&* 

•—The  fpecial  vcrdift  ft  a  ted  that  Rubor  d  IVbite,  being  feifed  in  fee  of  the 

manor  of  Bantryy  and  of  certain  lands  in  the  barony  of  Beer  and  Bantry, 

by  indentures  of  leafe  and  releafc  of  the  24th  and  25th  of  September  1766, 

being  the  fettierncnt  made  on  the  marriage  of  his  elded  fon  Simon  fr%Ue9 

conveyed  thefe  lauds,  &c.  to  truftees  and  their  heirs,,  as  to  part  of  them, 

Co  the  ufc'  of  Simon  for  life,  remainder  to  his  firft  and  other  font  of  the 

marriage  in  tail  male,  remainder  to  Simon  in  tail  male  j  with  remainder 

to  Richard  himfclf  in  lee  t  and  as  to  other  parts  of  the  lands,  to  the  ufe 

of  Smart  in  tail  male,  with  remainder  to  Rkbard  himfclf  in  fee.     Richard 

mite  being  fo  feifed  of  thefe  remainder!,  and  being  alfo  feifed  in  fee  of     •**  f™"*"**" 

and  reversions, 
other  lands,  and  having  iflue  the  (aid  Swwir,  his  eldeft  fon,  and  Hamilton     of  the  faid  lands) 

said  marrtage,  to  hit  cldcft  fon  Simon  and  the  heirs  of  kU  body  5  and  for  default°of 'iflue 
of  Simon,  then  he  devifed  his  faid  entire  e(|atc  of  Bantrvto  his  fon  Hamilton  in  call    with  re 
maioders  over;  bpfes  by  the  death  of  Simon  io  the  lifetime  of  (he  teftator  and  the  re&lu* 
oatfts  Co  Ww  unme<liat»ly  00  (lie  death  of  the  teftator,  though  Smm  left  iflue. 

mi* 


A  devife  of  all 
the  reft  and  re- 
sidue of  the 
tettator*s  eftate 
in  the  manor 
and  lands  of 
Bantryf  Sec.  not 
already  fettled 
on  bis  cldeft 
fon  Simon*%  mar- 
riage, (except 
thefe  parts  of  it 
before  devifed 
to  his  (fecond> 
fon  Hamilton,) 
together  with 
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1809.        fame  fwpofe.]    Dake  Pertgrine  took  under  the  will  ei* 
Dot  ther  a  fee  or  an  eftate  tail.    If  the  eftate  bad  been  limited 

ijnoiST,  a  fee, 

JTUte,  liie  fecond  foil,  (the  defendant  beta*,)  and  a  daughter,  AU'g*rH$ 
by  bis  will  of  tha  rft  of  Jtnwarj  1775,   after  feme  pecuniary  bequcfls, 
devifed  to  hu  grandfoa  A kiwrj  XPfrie  (the  leffor  of  the  plaintff  below) 
and  (he  heirs  of  his  body  certain  lands }  and  if  he  IhouU  die  without 
iflue  before  11,  then  to  Iiu  grandfon  Simon  Wtite  and  the  heir's  of  his 
body  j  with  like  remainders  over  to  his  gnmdfons  Hmmlfn  and  &ftusn/$ 
with  remainder  to  his  own  right  beus,    Ht  devifed  other  lands  to  his 
grandfon  Hamilton  WUtt  in  tail,  with  like  remainders  over  to  his  grand- 
fon  EJivjrd,  and  co  his  own  right  heirs.    He  then  devifed  to  his  younger 
Ton  Homitton  Wtitt  (the  defendant  below)  and  the  heirs  of  his  body  cer* 
tain  other  unsettled  lands  3  and  for  default  of  iffue  of  h»  fen-  /fcatifo*,  he 
devifed  over  the  fame  to  his  cMeft  fon  Shtnn  and  the  heirs  of  bis  body, 
remainder  to  hi&daughtcr  Margaret  for  life,  and  after  her  deccafe  to  the 
heirs  of  her  body  j  with  remainder  to  his  own  right  heirs*     He  devifed 
other  lands  to  14s  ion  Hamilton  for  life,  and  iooe/.  to  be  paid  him  by  his 
executor  Smsm  WHtt*    And  then  followed  the  devife  immediately  in 
queftkm,  by  which  he  devifed  all  the  reft  and  refidue  of  his  eftate  in  the 
manor  and  lands  of  Bantry,  &c.  not  already  fettled  on  his  eldeft  fon  &• 
ftwz's  marriage,  (except  thofe  parts  before  devifed  to  his  fon  Hamilton) 
together  with  all  remainders  and  rcverftons  of  the  faid  lands  fettled  on 
the  faid  marriage,  to  his  eldeft  fon  Simon  WUtt  and  the  heirs  of  his  body  : 
and  for  default  of  hTue  of  his  fen  Sirmn,  then  Ik  devifed  his  JSd  tst'trt 
ejfa'e  of  Bantry  to  his  id  fon  Hamilton  and  tfcc  heirs  of  his  boiy ;  and  for 
default  of  iflue  of  tIa}mhott9  then  he  devifed  his  faid  cYitire  eftate  of&amrrj 
to  Iiis  daughter  Margaret  for  fife,  and  after  Iter  deceafe  to  the  heirs  of 
Tier  body  j  remainder  to  his  own  right  heirs.     He  then  appointed  bif 
eldeft  fon  Sim™  White,  his  fole  executor,  and  devifed  to  him  all  the  refi- 
due of  his  eftate,  real,  perfonal,  and  mixed,  not  before  devifed,  fobjed 
to  his  debts  and  legacies. 

The  fpecial  verdicl  then  ftated  that  Simon  tPlire,  the  fon,  died  on  the 
»d  of  September  1776,  in  the  lifetime  of  the  tcftator,  leaving  iffue  of  the 
marriage  Riclard  fPl-ite,  the  leflbr  of  the  plainrffT,  his  eldeft  (on,  and 
tfcree  osher  fom  and  fwir  daughters,  all  infant*  Tnat  the  terrator,  who 
had  Seen  a  barriftcr,  knew  of  the  death  of  his  fon  Simon,  and  died  on 
.tfcr*7«boX  the  fant  8*p  ember*    O*  thr  tefrtw'frdfttflr  thrdofasdwlj 

Hnukm 


Hamilton  fFWte,  his  fon,  tor.k  poffeffion  of  the  lands  devifed  to  him,  and 
4f  aU  the  other  eftates  of  the  teftator  not  comprifed  in  the  fettlement  of 
the  14th  and  25th  of  September  J 766,  claiming  them  under  his  father* t 
•cm'//;  being  the  lands  in  qucftion,  for  which  this  ejectment  was  brought* 

In  Hilary  term  1780  judgment  was  given  for  the  leflbr  of  the  plain* 
tiff;  on  which  this  writ  of  error  was  brought  j  and  the  cafe  was  argued 
in  Trinity  term  at  Geo  3,  by  Davenport  for  the  plaintiff  in  error,  and 
Bower  for  the  defendant }  and  again  in  Af.  11  Gee%  3.  by  Wallace^  Attor- 
ney-Central, for  the  plaintiff,  and  J.  WJj*n  for  the  defendant.  The 
q  ut  ft  ion  was,  Whether  by  the  death  of  Simon  in  the  lifetime  of  his  fa- 
ther, the  teftator,  ih?  rcfiduary  devife  10  Simon  of  the  lands  in  Bantry 
were  lapfed,  and  whether  the  remainder  to  Hamilton  did  thea  immediately 
take  place  ? 

For  the  defendants  in  error  they  in  fitted  on  the  intention  of  the  tefta- 
tor,  and  from  the  words  '<  entire  eft  ate,**  that  the  time  at  which  the 
limitation  to  Hamilton  mould  take  place  was  not  till  the  eftates  in  fettle* 
ment  on  Simon  and  his  iflue  mould  fali  in,  and  the  whole  pafs  to  Hamilton* 
Helmet  v.  Meynel,  7.  Jonei,  iy*t  That  there  is  a  diftin&ion  between  the 
cafe  where  the  firft  devifee  in  rail  i»  heir  at  law  to  the  teftator,  and 
where  he  is  a  ftranger :  a  ftranger  cm  only  claim  under  the  will,  and 
moft  (hew  his  intereft  exprefsly  dtferibed  therein  ;  but  the  heir  looks  not 
lor  what  he  takes  by  the  will,  but  for  what  is  not  exprefsly  given  away. 
The  preemption  is  flrongly  in  favour  of  the  heir  where  he  claims  again  ft 
a  remainder-man.  They  denied  that  the  heir  at  law  was  firft  devifee  in 
tail  in  any  of  the  cafes  where  the  remainder-man  had  taken  immediately 
upon  the  lapfe.  The  cafe  of  Brett  v.  Kigden%  Plow,  341.  was  a  devife 
in  fee }  and  if  given  to  the  heir  would  be  without  erTcft,  as  he  would 
fake  by  dtfcem.  In  Hauofft  cafe,  Cro.  Eli*.  S43.  it  was  only  ruled 
that  neither  the  daughter  nor  the  pofthumous  fon  of  the  firft  devifee, 
who  died  before  the  teflatrix,  (hould  take :  but  the  Court  of  Wards  made 
no  final  determination  5  Hut  becaufe  the  office  was  not  fully  found,  they 
diredied  a  melius  inquirendum  j  which  could  only  be  to  inquire,  whe- 
ther the  firft  devifee  were  hwr  at  law  to  the  teflatrix ;  for  it  would  have 
been  abfurd  to  direct  it,  if  in  no  event  either  could  have  taken.    Ja 

Vol.  XI.  Oo  teler 
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ft  fee,  by  Lit.  /  3t. ;  but  according  to  Lord  Cotes  Com- 
ment, the  law,  in  the  cafe  of  a  devife,  will  fupply  the 
words  "  of  the  M?"  and  give  him  an  eftate  tail :  and  then      J-ta*c  of 
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1809.  according  to  the  rale  in  Shelley9 %  cafe  (a),  there  being  t 

'  devife  to  him  for  life,  and  afterwards,  in  the  fame  itt- 

Uiftc  of  ftrument,  a  devife  to  his  heirs  male ;  or  as  ft  is  here  to  be 

The  *.arl  of 

agatnftt  .                                w          r        t 
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Fuller  v.  F»/Ar,  Cro.  Etm.  411.  •,  ejeftment  was  brought  by  the  heir 
at  law;  and  the  only  rtfolution  was  that  he  was  disinherited.  But 
Popbam  C.  J.  held  clearly  that  if  one  devife  land  to  his  elded  fon  In  tail, 
remainder  to  the  fecond  fon  in  tail,  remainder  to  the  third  in  fee  ;  and 
the  eldeft  fon  die,  leaving  iflue,  in  his  father's  lifetime}  his  iffue 
would  have  it,  without  a  new  publicat'oo  5  becaufe  the  intent  of  the 
devifor  was  not  to  disinherit  any  of  his  fans  t  but  otherwife  in  cafe  of  a 
devife  to  a  ftranger ;  for  there  the  devifee  being  dead,  the  intent  of  the 
devifor  does  not  appear  to  carry  it  from  his  own  heir  to  the  heir  of  a 
ftranger.  This  diftincVion  has  never  been  contradicted  j  but  it  has  been 
confirmed  by  Lord  C.  J.  Parker  in  Gacdrigbt  v.  Wright,  1  Str.  3a. ;  and  the 
reafon  is  adopted, "  That  the  heir  of  [he  eldeft  fon  is  alfo  heir  to  the  de- 
vifor, and  there, appears  no  intention  to  difinherit  any  of  his  fons.** 
This  Indeed  is  omitted  in  the  report  in  1  P.  Wmt.yfl.  In  Hutton  v. 
S imp/on,  2  Vern.  72a.  called  Sympfctn  v.  Ihrnjby,  in  Prcc.  In  Chan,  439. 
45a.  the  firft  devifee  was  not  heir  at  law ;  for  one  of  two  coheirs  Is  not  the 
fame  as  an  heir.  On  a  devife  of  the  whole  to  one  of  two  coheirs*  flic 
takes  by  purchafc  Rawfton  v.  Reading,  Free,  in  Chan.  2i».  Goodrigbt 
v.  JVrigbt,  before  mentioned,  was  the  cafe  of  a  ftranger,  and  the  decifion 
Was  in  favour  of  the  heir.  So  muft  have  been  Bufiy  v.  Greenfiate,  1  Str. 
445 •  Hodgson  v.  Ambr of e,  D$ugl.  337.  was  alfo  a  devife  to  a  ftranger; 
and  the  words,  "  for  want  of  fuch  iflue,"  will  not  port  pone  the  remain- 
der-man.   As  to  any  difficulty'  fuppofed  *in  faying  what  eftate  the  heirs 

of 


•  In  that  caft  the  teflator,  having  iflue  John,  Ritbard,  Edward,  and 
Htnry,  devifed  lands  to  Richard,  the  fecond  fon,  in  tail :  and,  after  bis 
death  without  iflue,  to  Edward  in  tail  $  then  to  John,  the  eldeft,  in  tail ) 
remainder  to  his  own  right  heirs.  Richard  died  in  the  lifetime  of  the 
teftator,  leaving  an  eldeft  fon,  Thomas,  who  the  teftator  thenjWflicuJd 
have  the  land  devifed  to  his  father,  Richard,  as  if  Richard  had  died  after 
him,  the  teflator  :  then  the  teftator  died  :  and  Thomas,  the  fon  of  Richard, 
being  in  poffcfiion,  Join,  the  cld-.ft  fon  of  the  teftator,  after  entry  an4 

« 

•ufter,  brought  trefpafs* 
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under  Rood,  to  the  heirs  male  of  his  body ;  the  word  heirs        1809. 
is  to  be  confidered  as  a  word  of  limitation,  and  not  fif 

Dot, 

purchafe  \  the  latter  limitation  operating  with  the  former       L:ire*  of 

The  Eailof 
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aralnft 
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of  the  devifee  (hall  take;  fome  part  of  the  teftator's  intention  muft  be 
fruftrated ;  but  his  primary  intent  ought  to  prevail,  and  the  heir  (hail 
take  a  fee  t  or  if  this  be  too  much,  the  idea  of  a  defcent  to  the  heir  till 
fubfequcnt  eftates  take  place  is  not  new  in  law.  Sbellfs  cafe,  I  Co.  89*  | 
or  perhaps  they  may  take  an  eftate-tail  by  implication  from  the  words 
"  mtire  eftate,**  which  mark  the  time  when  the  teftator  intended  the 
limitation  to  Hamilton  (hould  take  place. 

For  the  plaintiff  in  error  it  was  (aid,  that  where  there  are  clear  word! 
of  devife,  there  can  be  no  room  for  conftru&ion.  The  words  are 
the  mod  technical  defcription  of  an  eftate-tail.  The  rule  was  laid  dovt  n 
in  Brett  v.  Rigden,  "  that  the  devife  hpfes  if  the  devifee  dies  in  the 
"  lifetime  of  the  teftator.1*  In  Har  toffs  cafe  no  diftinclion  was  made  be* 
tween  a  fee  and  an  eftate«-tail;  and  the  word  "  bars'*  was  holden  merely 
to  exprefs  the  quantity  of  eftate  given  to  the  firft  devifee,  through  whom 
they  fneant  to  claim  as  heirs.  In  Fuller  v.  Fuller  ft  was  agreed  that  the 
remainder-man  mould  take  prcfently.  The  Chancellor  thought  hl-nfelf 
bound  by  it  in  Simp/on  v.  Mutton.  The  lift  cafe  is  Hodgson  v.  Amhroje9 
in  this  court,  Dougl.  337.  This  proves  the  two  rules,  xft,  that  the 
words  heirs  or  bars  of  the  body  exprefs  the  quantity  of  eftate  given  to  the 
firft  devifee,  upon  whofe  death,  before  the  teftator,  the  devife  lapfes* 
sdly,  Th.it  the  next  remainder  takes  effedt  prefently.  As  to  the  distinction 
where  the  devifc  is  to  the  heir  at  law  or  a  Jlranver%  this  is  grounded  on 
the  dictum  of  Lord  C.  J.  Pofbam,  in  Fuller  v.  Fuller}  but  the  qu  eft  ion 
could  not  arife  there,  and  (lands  as  his  own  idea*  It  is  not  confirmed  in 
Goodright  v.  tVrigbt.  But  can  the  Court  make  the  iflue  of  the  eld  eft  fon 
take  by  purchafe,  and  determine  differently  as  to  the  iflue  of  the  others  ? 
The  cafe  of  Hartopp  has  been  puttied  very  far  by  the  other  fide.  If  any 
material  fact  had  been  the  object  of  the  melius  inquirendum,  it  would 
have  appeared  in  fome  report.  It  muft  rather  have  been  as  to  the  value. 
Hodgson  v.  Ambrojt  was  determined  without  any  confideration  whether 
the  devifee  were  heir  at  law.  They  faid  that  tobeiri  ftood  exactly  on  the 
lame  ground  as  beirs :  where  the  fame  eftate  is  devifed  to  cither,  which 
Would  defctnd  by  law,  it  goes  by  defcent.  The  words  "  intirt  eftate" 
in  this  will  were  lifed  merely  to  avoid  a  repetition. 

Ob  %  Lord 
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1809.  to  give  the  firft  taker  an  eftate  in  tall  male.  And  thi* 
-'  ■  .  rule  is  not  to  be  departed  from,  unlefs,  at  Lord  /forrf- 
Leffcc  of       vncke  faid  in  Garth  v.  Baldwin  (0),  the  intent  of  the  tefta- 

Thc  Earl  of 
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Lord  Mansfiild  C.  J  ,  after  Rating  the  cafe,  utfupra.    To  fupport 
the  judgment  of  tHc  K  B.  in  Ire/and,  we  mufl  foppofe  them  to  have  gone 
upon  ground  like  this;  that  it  is  to  be  implied,  v  oogh  not  exprefl«d,  in 
the  will,  that  the  teftator  meant  to  provide  lor  the  contingency  of  the 
ton's  dying  in  his  lifetime,  and  then  that  the  grand fon  mould  take  as  a 
purchafcr.     For  when  any  of  the  other  ways  are  considered,  it  will  ap- 
pear utterly  impM-fl'ihlc  10  fupport  them.    1  have  a  ftrong  wifli  to  fupport 
the  chim  of  the  plalntiffin  tjetfmenr,  and  have  put  it  in  every  pcftible 
light  to  diftinguith  it  from  the  letter  or  rcafon  of  the  cafes  :  for  no  one 
can  doubt  that  the  intent  of  the  te  flat  or  is  otherwife  defeated.     If  the 
matter  were  entire,  this  might  have  weight ;  but  it  is  To  fettled,  and  the 
letter  and  reafon  of  the  authorities  are  fo  clear,  thar  it  would  be  impofTible 
to  /hake  them,  even  if  more  erroneous  than  any  one  can  fuppofe  they  are* 
The  cafe  of  the  device's  dying  befoie  the  teftator  happens  every  day; 
and  many  titles  depend  upon  it*     It  is  proper,  therefore,  to  fee  what  is 
the  eftal  hfhed  law.     At  common  Jaw  land*  were  not  devifeable  5  and 
though  they  were  devifeable  in  fome  places  by  cuftom,  very  little  is  to 
be  found  in  the  books  as  to  real  cftatc s  bcfoie  the  ftatute  of  Wills.     But 
in  perfonal  bequells  it  is  fettled  that  the  legacy  is  lap  fed,  becaufe  the  le- 
gatee had  nothing;  and  no  reprefen  ration  can  take  place,  where  the  prin- 
cipal himfelf  had  nothing.     1  he  firft  cafe  after  the  ftatute  is  that  of  Brttt 
v.  Rigdett,  which  was  a  devife  to  A,  and  his  heiiv :    the  Court  held  this 
lapied  by  the  death  of  A.  in  the  lifetime  oi  the  teftator  $  becaufe  the  heir 
was  no  object  of  the  tcftator's  bounty,  but  this  was  only  a  mode  of  giving 
a  fee  to  the  principal.    The  next  is  Hartoppt  cafe ;  this  was  an  cftate- 
tait,  with  remainder  over.    Oiiginally  there  might  have  been  a  distinc- 
tion between  Brett  and  Rigdeii,  and  the  cafe  of  an  cftatc-tail  with  re- 
mainders over :  for  the  iflue  in  tail  is  clearly  part  of  the  object  of  the 
teftator'*  bounty :    he  claims  per  formam  doni :  but  tlie  authorities  put 
them  on  the  fame  footing.    And  the  reafoning  is  material  to  attend  to. 
Jt  is  faid  there  is  no  difference,  becaufe  every  one  claiming  uoder  a  will 
claims  as  a  purchafcr.    There  are  authorities  to  the  fame  effect  fo  late  aa 
\   laft  year.    Therefore  the  caufe  muft  torn  on  the  diftin&ion  taken  at 

bar, 
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tor  appears  othcrwife  by  plain  expreflion,  or  neceffary         1809* 
implication.    Mr.  J  u  ft  ice  Black/tone  in  delivering  his  judg- 


Doi, 
meat  in  the  cafe  of  Perrin  v.  Blake  (a)t  dates  four  excep-        LeflVe  of 

The  Earl  of 
W  This  was  cited  from  the  learned  Judge's  argument  on  delivering  Limdsrv, 

judgment  in  the  Exchequer-chamber,  in  ////.  13^0.3.  publifhed  by        CoLYfia*. 
Mr.  Hargrove  in  his  Law  Tracls,  vol.  1.  p.  4S9 — 504.  &c,  where  a  ge- 
tictal  account  ol  ti*  proceedings  in  this  celebrated  cafe  is  to  be  found. 

tions 


War,  between  the  cafe  of  a  devife  in  tail  to  the  heir  with  remainders 
over,  and  ttat  where  the  firfl  devifee  is  a  ft  ranger:  and  it  is  faid,  that 
there  is  no  cafe  of  fuch  a  devife  to  an  heir.  I  doubt  that  aflertion.  Hut* 
ton  v.  Simp/on  feems  to  be  the  cafe  of  an  heir;  for  there  is  no  difttncVion 
between  a  coheir  and  a  \*le  bar :  a  coheir  is  equally  entire  1  to  her  mare. 
And  there  is  another  old  cafe  of  I 'ad  mart  v.  Cole,  2  67</.  53.  78.  In 
Hodgson  s.AmhoJe,  it  did  not  appear  to  the  Court  who  was  heir.  If  this 
diftin&ion  were  admitted,  ho-v  is  the  heir  to  take/  Is  it  under  the 
w.li,  by  implication  that  B.  is  not  to  take  till  the  failure  of  iflue  of  A.} 
'lhU  would  be  juft  the  fame  in  the  cafe  of  a  (hanger;  and  there  is 

1 

an  end  of  the  heirfhip  if  he  take  by  the  will.  Or  is  he  to  tike  by 
defcent  quoufque  ?  This  too  is  the  fame  in  the  cafe  of  a  ftraoger. 
The  lad  way,  and  perhaps  the  be  ft,  is  that  the  event  overturns  the 
whole,  and  tiic  heir  (hall  take,  not  Scing  difinherited  by  exprefs  words. 
Hut  this  btgs  the  que  ft  ion  :  he  is  difinherited  by  exprefs  words  :  giving 
him  an  eftate-tail  excludes  any  defcent*  There  is  really  no  diAin&on 
between  t..e  heir  and  a  ftraoger.  The  diftum  of  Lord  C.  J.  Popbsm  was 
upon  a  point  not  in  the  cafe  j  and  he  puts  it  in  a  way  not  attempted  to 
be  fupported  by  Mr.  Wfjon  j  for  he  would  have  none  of  the  fons  difin- 
herited. Tlk-rc  i»  likewife  another  dictum  of  his  there,  which  is  cer- 
tain,y  wrong,  viz.  tkat  if  lands  he  given  to  A.  and  the  heirs  of  hist>odyt 
and  a.  is  dead,  that  the  dcir  ftuli  take.  Upon  every  ground,  therefore, 
judgment  muft  be  reverfed. 

Wjlles  and  Ash  hurst,  Jofticei,  agreed. 

BvLi.ra  J.  The  event  was  not  provided  for.  In  Gcodriglt  v.  Wright 
it  was  fully  fettled  that  the  words  "  heirs,**  tec.  are  a  description  of  the 
estate  of  tbe  firft  taker.  I  am  inclined  to  think  that  Hartoffs  cafe  was 
the  cafe  of  an  heir,  for  it  was  a  brother  to  theteftator.  And  if  there 
was  any  diftinftjon  between  the  beir  and  a  (Iranger,  the  Court  could  not 

Oo  3  n         have 
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1809.        tions  under  which  all  the  cafes  may  be  claflcd  which 
L  -  break  in  upon  the  general  rule  in  Shelley's  cafe;  i.  Wheie 

Dor, 

Leflcc  of  no  eftate  of  freehold  is  devifed  to  the  anceftor ;  2.  Where 
Lihdsky,  no  eftate  of  inheritance  is  devifed  to  the  heir ;  3.  Where 
Ccf  YiA*.  words  of  explanation  are  annexed  by  the  devifor  to  the 
word  heirs $  to  (hew  that  he  did  not  mean  it  in  its  legal 
fenfe  j  and  4.  Heirs  of  the  body  have  been  held  to  be 
words  of  purchafe  where  the  devifor  has  fuperadded  frelh 
limitations  and  grafted  other  words  of  inheritance  upon 
the  heirs  to  whom  he  gives  the  eftate,  (hewing  that  he 
meant  them  to  be  the  (lock  of  a  new  defcent.  None  of 
thofe  exceptions  will  be  found  to  apply  here.  But  it  may 
be  faid,  that  as  the  teftator  had  previoufly  given  eftates  in 
tail  male  to  the  fons  of  Peregrine  Duke  of  A.%  therefore, 
to  give  effeflt  to  the  reGduary  devife,  and  to  prevent  it 
from  being  inoperative,  it  mult  be  confidered  that  the  de- 
scription of  heirs  malt  of  the  Duke  was  meant  to  defignate 
the  perfon  who  might  come  under  that  defcription  at  the 
time  when  that  remainder  was  to  attach  in  poflefEon. 
Bujt  thofe  words  are  not  inoperative,  if  con  (trued  accord- 


Jiave  given  the  judgment  they  did,  without  fir  ft  knowing  whether  he 
were  ad* u ally  heir.  Lord  Ma<cUifcId  did  not  intend  to  confirm  Lord  C  J. 
Pofbam's  dill  urn ;  he  only  meant  to  fay,  that  allowing  it,  it  did  not  ex- 
tend to  the  cafe  then  before  the  Court.  As  to  the  intent,  no  intent  not 
to  disinherit  the  heir  appears  on  the  will ;  for  the  teftator  has  preferred 
the  remainder-man  to  the  iflue  of  the  fir  ft  taker.  The  Court  cannot 
imply  a  devife  where  there  is  one  to  the  contrary*  Nor  is  the  will  to  be 
altered  by  the  event,  but  every  part  (hall  take  effect  which  can.  I  doubt 
whether  Mr.  JVilfon  is  correct  in  the  cafe  he  put :  for  a  devife  on  failure 
of  iflue  and  not  till  then,  would  ftill  be  a  reminder,  and  take  effect  im- 
mediately if  the  prior  devife  were  removed. 

Judgment  revcrfed. 

This  judgment  of  reverfal  was  afterwards  affirmed  in  the  ftoufe 

of  Lords,  May  6th,  1782. 

ing 
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$ng  tr>  their  drift  legal  fignification,  as  giving  the  Duke  a         i8cp« 
fee  fimple(fl):  and  it  is  more  likely  that  the  teftator  - 

(hould  have  meant  the  Duke  himfelf,  whom  he  knew,  to        Lfflee  of 
take  the  fee,  than  a  remote  ftranger,  who,  after  an  inde-       linbsky, 
finite  failure  of  the  Duke's  iffuc  male,  might  anfwer  the       col v*a», 
defcription  of  his  heir  male.     And  to  (hew  that  the  fee 
Ultimately  limited  to  the  heirs  male  of  the  Duke  wag 
executed  in  him,  he  relied  on  Lewis  Bowies'*  cafe  (*),  • 
and  Shelley* $  cafe  (c)-,  in  which  latter  the  fame  argument; 
as  to  the  inoperation  of  fubfequent  words  of  limitatipn, 
uolcfg  taken  as  words  of  purchafe,  was  urged,  without 
ft ffeQ.     But  even  if  the  ultimate  remainder  had  been  to 
fuch  perfon  as  (hould  be  heir  male  to  Dqke  Peregrinet  it 
would  not  have  helped  the  defendant ;  for  he  is  not  kfir 
male,  as  he  claims  through  a  female  (d)  ,  nor  is  he  heirge- 
nercd\  for  Lady  IVWoughby  and  Lady  Cholmondeley  are  the 
heirs  general  of  the  Duke.    The  authority  of  Lit.  /  23  § 
34.  and  of  Ld.  Cob's  Comment  is  exprefs,  that,  under  a 
gift  in  tail  to  heirs  male,  the  defcent  mutt  be  wholly  by 
heirs  male,  and  the  fon  of  a  daughter  cannot  inherit. 
And  it  is  a  general  rule  eftablifhed  by  a  current  of  at^tho- 
rities  (<),  that  whoever  claims  as  heir  male  by  purchafe 
muft  be  general  heir  as  well  as  neareft  male  descend- 
ant.    The  only  contradi&ory  authority  is  that  of  Lord 
Cowper  C.  in  Brown  v.  Barkham(f)t  who  held  that  a 

{a)  VidtLit.f.  31.  (J)  uRep.7g.if.  (c)  1  fft/>.'93.£. 

{J)  Co.  Lit*  24.6.  15.  15.6.  and  vide  Mr.  Hargrove  %  Note,  3.  to 
page  14.  4.  continued  through  fubfequent  page*,  and  citing  a  variety  of 
authorities  to  the  fame  purpofe 

(?)  Ail  the  authorities  are  collected  in  Mr.  Hargrave%%  Note,  3.  to  C#. 
1  Lit.  14.  b»  and  fubfequent  pages. 

(/)  PrtttJ.  iff  Ctatt.  441.  461.     Cilh.  Rep.  u6.  1 3 1,  and  iStrs.  15* 

O  0  4  younger 
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•     *  r 

1 809.    '  '  younger  brother  was  capable  of  taking  as  heir  male,  under 
r  a  devife  to  the  heirs  male  of  the  body  of  the  teftatoi's 

•  Dot,  * 

.Ifffceor       grcat  grandfather,  though  the  daughter  of  an  elder  bro- 

LiNDtiY,      ther  was  heir  general :  but  though  that  decree  was  ulti- 

£plyiai.     mately  eftabliflied  on   fpecial  circumftances,    yet   the 

general  do&rine  of  Ld.  Coivper  againft  the  opinion  of 

Ld.  Cole  was  overruled  by  Ld.  Hardvticke  (a)  upon  a  bill 

df  review. 


-» 


>» 


Copley  argued  for  the  defendant,  that  Browttlow  Duke 
xftAncafter  took  a  fee  in  the  remainder  by  purchafc,  under 
the  defcription  of  heir  male  of  Duke  Peregrine ;  which 
fee  defcended  to  the  defendant  from  Duke  Browtdow. 
The  words  "  right  heirs  male  of  the  fiid  Duke  of  An- 
<aftern  are  either  words  of  limitation  or  of  purchafe :  if 
words  of  limitation!  the  Duke,  it  is  faid,  either  took  in 
fee  fimple,  or  in  tail :  but  he  did  not  take  in  fee  fimple, 
fey  reafon  of  the  word  male,  which  limits  the  courfe  of 
defcent 5  and  the  paffage  cited  from  Cq.  Lit,  has  always 
been  confidered  as  applied  only  to  deeds,  and  not  t6  wills. 
He  could  not  therefore  take  in  fee  fhtiple,  without  ircjed* 
irig  the  word  ma>le\  and  that  point  was  not  much  infilled 
on.  Neither  did  he  take  an  eftate  tail;  f6r  though  it  be 
true  in  general  that  a  devife  to  one  and  his  he  its  male 
will  give  him  an  eftate  in  tail  male,  yet  that  is  by  fubftt- 
tuting  the  words  "  of  the  My*  by  implication,  in  order 
to  effectuate  the  intention  of  the  teftator;  which  is  the 
reafon  given  in  the  fame  paffage  as  that  cited  from  Gfr. 
Lit.%  and  is  alfo  to  be  found  in  other  books^  as  in  Br*. 
Mr.  Devife,  pL  i.  referring  to  27  if.  8.  27.  a-  and  in 

(of  Vide  Lord  Hard-wake  %  words,  as  colle6c{l  from  a  MS.  Note  ia  the 
fame  Note  on  Co*  Lit*  continued  in  p.  33.  £• 

34* 
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Baker  v.  Wall{a).  But  here  there  could  have  been  no  r8or/. 
fuch  intention  in  this  part  of  the  will,  and  therefore  there  * 
can  be  no  fuch  implication  \  for  the  tc  ft  a  tot  had  before  tcffee  W 
given  eftatcs  in  tail  male  to  the  firft  and  other  fons  of  Duke  Linm'kv, 
Peregrine,  and  had  inter pofcd  truftces  to  prefcrve  the  con*  c©lviL« 
tingent  remainders  to  thpfe  fons  during  the  life  of  the 
Duke,  with  the  like  devife  over  to  Brwortlow  Bertie  and 
the  Kke  limitations  to  his  fons :  the  ultimate  remainder 
therefore  to  the  right  heirs  male  of  Duke  Peregrine  was 
certainly  not  intended  to  t*ke  cfftGt  till  after  failure  of 
his  fons  and  their  male  descendants.  \Bajley  J.  Suppofe 
Peregrine  Duke  oiAncafter  had  had  a  fon  who  had  died  in 
the.  lifetime  of  the  teftator,  leaving  a  fon,  the  latter  could 
only  have  taken  as  heir  male  of  the  Duke.]  He  would 
have  taken,  according  to  my  argument,  as  a  purchaser. 
{Bayley  J.  But  he  would  alfo  have  taken  by  defccnt.]  Still 
the  different  limititions  in  the  order  of  the  will  fliew  that 
the  teftator  could  not  have  intended  to  give  Duke  Peregrine 
an  immediate  eftate  either  in  fee  or  in  tail  male  \  for 
this  would  have  been  to  render  nugatory  the  many 
intervening  remainders.  Then  if  thefe  words  neither 
gave  a  fee  or  an  eftate  tail  to  Duke  Peregrine^  as  word* 
of  limitation,  they  mud  be  conftrocd  to  be  words  of 
pnrchafe :  and  then  the  only  queftion  is  at  what  period 
the  devife  is  to  attach  on  the  perfon  anfwering  the  de» 
fcription  of  heir  male  of  Duke  Peregrine  ?  It  could  not  be 
in  the  lifetime  of  the  teftator,  nor  during  the  life  of  Duke 
Peregrine$ynho  could  have  no  heir  during  his  life:  it  mutt 
therefore  of  aeceffity  be  fixed  at  the  death  of  the  teftator 
who  furvived  the  Duke :  there  could  be  no  neceffity  far 
deferring  it  to  the  time  when  Brown/aw  Duke  of  Ancafitr 
ffcovld  die  without  iffue  male.    In  Jobfin't  cafe  (*)  k 

(J)  |  Id.  JLoy.  it*.  (*)  Cr9.  Eli*.  576. 

fit 
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1809.        was  confidered,  that  if  the  devifee  had  at  the  time  of  tho 

"^"         devifc  and  at  the  death  of  the  teftator  anfwered  the  dc-» 

3d*?*  ?L     fcription  of  "  next  of  his  kin  of  his  name?  (he  would 

The  Earl  of  r  #  ' 

tiKDS£T,     have  been  entitled  to  take  in  remainder,  under  that  de« 
Col  v  iA».     fcription,  after  a  previous  devife  to  another  in  tail,  who 
after  the  death  of  the  teftator  entered  and  died  without 
ifluc :  but  becaufe  (he  had  then  loft  her  name  by  mar- 
rfcge,  (he  was  held  not  to  be  entitled.    Lord  Hardwkh 
indeed  in  Pjot  v.  Pyot  (a)  faid  that  he  was  not  quite  fatif- 
fied  with  that  cafe,  on  the  ground  that  the  devifc  had  no 
regard  to  the  continuance  of  the  name,  but  regarded  only 
thtjioei  :  but  he  oonfideied  it  as  a  vefted  remainder,  and 
not  depending  on  the  contingency,  who  (hould  anfwer 
the  defcription  at  the  determination  of  the  prior  eftate 
tail.   And  in  Doe  v.  Over  (b)  a  devife  of  laud,  after  a  life 
eftate  to  the  wife,  to  be  divided  at  her  deceafe  amongft 
the  relations  on  bisftde,  was  held  to  veft  in  fuch  of  the  tef- 
tator's  relations  as  anfwered  the  defcription  at  the  time 
of  his  death*    So  here  the  teftator  meant  by  the  ultimate 
limitation  to  the  heirs  male  of  Duke  Peregrine,  that  after 
failure  of  the  heirs  male  of  bis  body,  to  whom  the  eftate 
was  before  limited,  the  perfon  who  at  the  teftator**  death 
was  the  Duke's  next  heir  male  (hould  take  a  vefted  re* 
inainder  in  fee.    Brovmtow  Duke  of  Ancafter  was  that 
perfon  1  and  there  can  be  no  doubt  that  the  teftator's 
obje£fc  waa  that  the  perfon  who  {hould  fucceed  to  tho 
dukedom  (hould  take  the  property.    Admitting  therefore 
the  general  rule,  that  under  the  defcription  of  heir  male 
the  perfon  who  takes  mull  be  heir  general  as  well  as  heir 
male;  yet  if  it  appear  that  by  fuch  defcription  the  tefta- 
tor meant  to  defignate  a  particular  chft  of  heirs,  the 
Court  will  give  it  that  effeft.     And  nothing  can  tijen  qa 
the  word  "  heir/9  being  ufed,  in  the  plural ;  becaufe  it 

—  r  was 
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was  applied  to  a  clafs  of  perfons,  one  of  whom  was  to        1809. 
take    at    the    particular    time    to    which    the    devife  ■■- 

referred.  Lefleeof 

The  Earl  of 

LlNDStT, 

Lord  Ellknborough  C.  J.  It  does  not  appear  that  *£"»£ 
there  is  any  fuch  particular  intention  exprefled  on  the 
face  of  the  will  as  to  vary  the  legal  technical  meaning  of 
the  words  ufed  in  it.  The  words  themfelves  are  plain* 
The  teftator  gives  an  eft  ate  for  life  to  Peregrine  Duke  of 
Ancqfter>  and  then  after  giving  eftates  in  tail  male  to  the 
firft  and  other  fons  fucceflively  of  the  Duke,  with  remain- 
ders to  Lord  Brownlow  Bertie  for  life,  and  to  his  firft  and 
other  fons  fucceflively  in  tail  male,  he  gives  the  ultimate 
remainder  to  the  right  heirs  male  of  thefaid  Duke  otAu- 
cafter  for  ever,  which  nece&rily  means  Duke  Peregrine. 
Then  by  the  known  rule  of  law  this  laft  limitation  to  the 
heirs  male  of  Duke  Peregrine  operates,  with  the  eftate  for 
life  before  devifed  to  him,  to  give  him  an  eftate  of  inheri- 
tance! either  in  fee  or  in  tail  male;  it  is  immaterial  to  con* 
fider  which,  as  he  died  before  the  teftator.  If  this  had  been 
a  gift  by  deed, according  to  the  paffage  cited  from  Co.  Lit.  it 
yvould  have  been  a  fee ;  but  being  by  will,  according  to  the 
cafe  cited  from  the  year  book  in  Bro.  Devife  %  it  would  be 
an  eftate  in  tail  male.  But  whether  the  one  or  the  other, 
by  the  rule  in  Shelley's  cafe,  a£ted  upon  in  White  v. 
JVarner)  and  a  long  firing  of  cafes,  thedevife  to  Peregrine 
Duke  of  Ancafter  lapfed  by  his  death  before  the  teftator, 
and  therefore  the  leflbr  of  the  plaintiff,  as  heir  at  law  to 
the  teftator,  is  now  entitled  to  recover. 

Le  Blanc  J.  (0)    This  is  a  clear  cafe  on  the  part  of 
the  heir  at  law.    The  rule  in  Shelley's  cafe  is  eflablifbed 

(#)  GrtfeJ.  was  indifpofed  and  abfcntt 

and 


J*4  CASES  in  MICHAELMAS  TERM 

1809.        and  mud  govern  the  prcfent,  unlefs  we  can  find  a  mani- 

^    ■  ■  feft  intention  of  the  tcftator  to  die  contrary.     Hating 
Dot, 

Ltflccof  given  an  eft  ate  for  life  to  Duke  Ptregrine%  with  remainder 
Tk/c  Earl  of  . 

Linpftr,  to  his  firft  and  other  fons  fucceflively  in  tail  male,  with 

CofvAA*.  other  remainders,  the  U  flat  or  concludes  with  a  limitation 
to  the  right  hrirs  male  of  the  Duke  for  ever.  Thofe  words, 
as  they  are  ufed  in  a  will,  would  have  given  the  Duke  an 
eftate  in  tail  male  in  remainder.  But  the  reafon  of  their 
giving  fuch  an  eftate,  it  is  f*id,  h  btcaufe  the  words  "cf 
the  body"  are  fupplied  by  implication  ;  and  that  no  fuch 
implication  can  be  made  here,  becaufe  the  tcftator  had 
before  given  eftatcs  in  tail  male  to  each  of  the  fons  of  the 
Duke  in  fucceffion.  This  argument  would  perhaps  pre- 
vail if  thefe  words  could  be  conftrued  to  be  words  of 
purchafe :  but  we  can  fee  no  fuch  manifeft  intention  to 
ufe  them  as  fuch,  fo  as  to  control  the  general  rule  of 
law,  that  where  an  eftate  of  freehold  is  given  to  the  an- 
ceftor,  and  there  is  a  fubfequent  limitation  in  the  fame 
inftrument  to  the  heirs  or  heirs  male  of  the  fame  anceftor, 
that  gives  him  an  eftate  of  inheritance. 

Batlet  J.  I  am  of  the  fame  opinion.  Where  the 
words  of  the  fubfrque  nt  devife  do  not  refer  to  a  particu- 
lar individual  or  individuals  of  the  family  of  the  fame 
perfon  to  whom  an  eftate  for  life  is  firft  given,  but  to  a 
clafs  of  perfons,  comprehending  all  of  that  clafs  who 
could  claim  from  or  through  him,  there  they  are  confi- 
dered  as  words  of  limitation,  and  not  of  purchafe.  But 
it  is  argued  that  they  cannot  be  confidered  as  words  of 
limitation  in  this  inflance,  becaufe  the  eftates  before  given 
in  fucceffion  to  all  the  fons  of  Duke  Peregrine  in  tail 
male,  would  comprehend  all  the  heirs  male  of  the  body  of 
Duke  Peregrine^  and  therefore  that  the  ultimate  remain- 
der to  his  heirs  male  would  be  inoperative.  Box  that  does 

5  not 
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»ot  follow;  for  cafes  may  be  put  where  perfons  would         1809. 

have  taken  as  "  heirs  male*  of  the  body  of  the  Duke,  and 

yet  would  not  have  taken  under  the  limitation  to  his  firft        Leffeeof 

'  m  Trrc  Earl  of 

and  other  fons  in  tail  male;  as  if  the  Duke  had  had  an  Lindsiy, 
eWcft  fon  who  died  in  the  lifetime  of  the  tedator,  leaving  a  Coly*. ak, 
fon.  Again,  fuppcfc  Broivtihw  Duke  of  Ancafter  had  had 
three  fons  by  three  wives,  each  of  thofe  fons  would  have 
taken  in  fucceflion  under  the  defcription  of  fons  of  Brown- 
lov)  :  but  if  his  elded  fon  had  died  leaving  only  a  daughter, 
after  a  remainder  in  fee  had  veiled  in  Brownlow  as  heir 
male  of  Duke  Peregrine  by  purchafe,  which  is  contended 
for  ;  fuch  remainder  would  have  dtfeended  to  the  daugh- 
ter of  the  elded  fon  \  which  would  certainly  have  been  con- 
trary to  the  tedator's  intention  :  but  the  ultimate  remain- 
der being  to  the  heirs  male  of  Duke  Peregrine  confines  the 

defcent  to  the  male  Vine. 

Podea  to  the  Plaintiff. 


Powdick  azainjl  Lyon,  one.  &c.  Tue/Jay, 

rr*HE  plaintiff  declared  in  fcire  facias,  and  fet  forth   Where  a  plain- 
the  writ  to  the  lhcriff,  reciting   that  whereas  the   Cia$  demanded 
plaintiff  had  fued  by  bill  in  J5.  R.  and  by  the  judgment  of  '^n  fum  «! 
this  Court  had  recovered  againd  the  defendant  216/.  10/.   <ox"cr*dby 

©  ••    judgment  of 

for  his  damages,  as  well  for  non-  performance  of  promifes   B'  R-  iQT  da' 

r  imre«  and  cofts, 

made  to  him    by  the  defendant,   as   for  his  cods  and  *"t> '  prom 

charges  by  him  about  his  fuit  in  that  be  half  expended,  dum^w^a" 

whereof  the  defendant  was  convi&ed,  as  appears  of  re-  ru^idjud*ed 

cordt  and  alfo  i^L  10/.  adjudged  to  the  plaintiff  in  the  E^^jll* 

Exchequer-Chamber  according  to  the  form  of  the  ftatute.  chamb«*i  for 

Jiis  damages 
m  and  t«ft»  of  a 

writ  of  error,  without  a  proutparer,  &c.  htld  that  the  demand  being  divifible,  and  no 
objection  lying  to  the  fum  ftrft  r.tmanrcd,  a  demurrer  to  the  whole  declaration. was  had, 
and  the  plaintiff  was  entitled  to  judgment  generally  on  limn  demurrer  $  the  objection  to  the 
Utter  fain  demanded  being  nit  icy  tot  ma),  and  not  available  but  on  fpecial  demurrer. 


Lyow, 
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1809*        &c.  for  his  damages  cods  and  charges  which  he  had 
_  fuftained  on  occafion  of  the  delay  of  execution  of  the 

PowDicr  * 

<£M#  judgment  aforc&id,  on  pretence  of  profecuting  a  writ  of 
error  profecoted  by  the  defendant  againft  the  plaintiff  in 
the  Exchequer-Chamber  before  the  juftices  of  C.  B.  and 
Barons  of  the  Exchequer,  &c.  according  to  the  form  of 
.  the  ftatute :  and  though  judgment  was  thereupon  given 
and  affirmed  in  form  aforefaid,  yet  execution  of  that 
judgment  (till  remained  to  be  made  to  the  plaintiff: 
thereupon  the  fheriffwas  required  to  make  known  to  the 
defendant  that  he,  at  &c.  on  &c.  fliould  fliew  caufe  why 
the  plaintiff  ought  not  to  have  his  execution  againft  him 
of  the  damages  cods  and  charges  aforefaid,  according  to 
the  form  and  effe£t  of  the  recovery  and  adjudication 
aforefaid,  &c.  And  then  he  fet  forth  the  (heriff's  return 
of  fcire  feci,  and  the  defendant's  appearance,  and  then 
prayed  execution  of  the  damages  aforefaid  according  to 
the  form  and  effe£t  of  the  faid  recovery. 

The  defendant  demurred  to  the  whole  declaration,  and 
ftated  as  fpecial  caufe,  that  it  was  not  alleged  therein,  that 
there  was  any  record  of  the  fuppofed  recovery  of  the  faid 
furfiof  13/i  iox.  for  the  damages,  cofts  and  charges  of  the 
plaintiff,  fuftained  by  the  delay  of  execution  of  the  faid 
judgment  on  pretence  of  profecuting  the  writ  of  error 
by  the  defendant  againft  the  plaintiff  in  the  Exchequer* 
Chamber ;  and  becaufe  there  was  no  referenee  in  the 
declaration  to  any  fuch  record. 

Barna,  in  fupport  of  the  demurrer,  began  by  urging  the 
objection  taken  to  the  declaration,  that  where  matter  of 
record  was  the  foundation  of  the  plaintiff's  fuit,  or  of 
the  fubftance  of  the  plea,  it  ought  to  be  certainly 
and  truly   alleged  with  a  prout  patet  per  recordum) 

8  othci- 


J 
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*therwife»   where  it  is  but  conveyance  (a)  or  induce-        1809. 
ment.    But 


Lord  Ellenborough  C.  J.  interpofed,  by  obferving 
that  the  demurrer  was  too  large  t  it  went  to  the  whole 
of  the  plaintiff's  demand  in  the  declaration,  when  it  was 
clear  that  he  was  entitled  to  recover  part  of  it,  namely* 
the  216/10/.  To  which  Barnes  anfwered,  admitting 
the  general  rule,  as  laid  down  in  Pinkney  v.  The  Inhabi- 
tants of  Rutland  (*),  that  where  a  declaration  is  good  in 
part  and  bad  in  part,  and  the  defendant  demurs  to  the 
whole,  the  plaintiff  ihall  have  judgment  for  that  part 
which  is  good :  yet  this,  he  faid,  only  applied  to  cafes 
where  there  was  an  ulterior  proceeding,  as  a  writ  of  in- 
quiry toaflefs  the  .damages  on  that  part  which  was  good. 
But  here  the  plaintiff  will  be  entitled  if  he  fucceed  to 
take  out  execution  for  the  fum  recovered  and  the  cods. 

Batley  J.  If  the  fum  demanded  be  divifible  on  the 
record,  as  it  appears  to  be,  and  there  be  no  obje&ion  to 
one  part  of  it,  the  demurrer,  which  goes  to  the  whole,  is 
bad.     And  here  the  obje&ion  is  merely  formal  (r),  and 

the 

(a)  Co.  Lit.  303.  a.  and  vide  in  fopport  of  the  particular  objf&ion 
Cvbtt  v.  Cook,  Cro.  Elm.  466.  May  v.  Spencer,  T,  Ray.  50.  GuWiom  v. 
Hardy  >  1  Ld.  Ray.  216.     Alanjon  v.  Buffer,  1  Lev,  sji.  and  Li//.  R%tr. 

(6)  2  Sound*  379. 

(t)  By  the  ft.  $Ann.  e.  x6.  /  1.,  for  the  amendment  of  the  law,  and 
the  better  advancement  of  ju  ft  let,  the  Judges  are  required,  upon  any  de- 
murrer joined,  to  give  judgment  according  as  the  very  right  of  the  caufa 
and  matter  in  law  mail  appear  to  them,  without  regarding  any  rfe'fecr  in 
the  pleading  or  procefc,  &c.  except  fuch  as  (hall  be  fpecially  let  down  as 
cavie  of  demurrer ;  and  no  exception  ihall  be  taken  (amongft  other 

Cbinfs} 


POWDICK 

againft 
Lyojt* 
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1809.        the  plaintiff  is  fubftantially  entitled  to  the  whole  of  Ml 
— "~        demand. 


Vpwmcx 
agam/l 

Lton. 


Lord  Eu^hborough  C.  J.  The  two  fums  are  clearly 
dirifiblet  the  plaintiff  demands  716L  io*.  recoreredbj 
judgment  of  this  court  for  his  damages  and  cofts,  as  ap- 
pears of  record,  and  aJ/o  13/.  iox*  adjudged  to  him  in  the 
Exchequer-Chamber,  &c.  Then  the  demurrer  being  too 
large,  and  therefore  bad*  we  muft  gire  judgment  for  the 
plaintiff  generally ;  for  we  cannot  give  a  judgment  that 
the  demurrer  is  in  part  good. 

Jkbott  was  to  have  argued  againft  the  demurrer. 


things)  for  not  alleging  prmt  feist  ftr  rtctrdum,  unlets  fpeciajly  fliemi 
for  caofe  of  demurrer.  Here  then  the  demurrer  being  informal,  it  was 
die  feme  a*  if  there  had  not  been  any  demurrer  ipecially  afligning  this 
defect ;  and  then  the  plaintiff  would  have  been  entitled  to  judgment  for 
the  whole  fum. 


X*0v*  Verb  againft  Lord  Cawdor,  and  King. 

A  pie*  to  an  THHIS  was  an  a&ion  of  trefpafs  for  (hooting  and  killing 
pafs,  for  killing  a  certain  dog   of   the  plaintiff.     The   defendant* 

to,cann<*  *  pleaded  the  general  iflue :  and  the  defendant  King  alfo 
by  ftating  that  Plcadcd  fpecially,  that  before  and  at  the  time  wheo,  ftc. 
th^tetd of  the    Lord  Cawdor  was  and  ftill  is  poffeffed  of  a  certain  ciofe 

manor  was  pot-  r 

ft?dh«f  *£?*'  ^k"1  ^^  Part  anc*  Parccl  °f  the  manor  of  Kidwelly  in 
defendant,  at      the  county  of  Caermarthen,  of  which  he  was  lord,  and 

hit  gamekeeper. 

killed  the  dog     the  defendant  King  before  and  at  the  faid  time  whca»  &c 

when  running 
after  lures  in 

that  close  for  the  prefervatlon  of  the  hares ;  fuch  plea  not  even  Hating  that  it  was  ata/ry 
to  kill  the  dog  for  the  prtfervation  of 'the  hares  j  nor  Gating  that  it  was  the  dog  of  an  un- 
qualified perfon* 

was 


Ld.  Caw  do*. 
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was  the  gamekeeper  of  the  faid  manor,  duly  deputed  and         1809* 
appointed  by  the  faid  lord  to  preferve  the  game  upon  the  • 

faid  manor ;  and  becaufe  the  plaintiff's  dog  at  the  faid  ^  ^  «£«»/? 
time  when,  &c.  was  in  the  faid  clofe  of  the  faid  lords  fo 
being  part  and  parcel  of  the  fjid  manor,  running  afUr% 
cbtfwgi  *n&  hunting  divert  hares  there,  the  defendant 
King  as  fuch  gamekeeper,  &c.  and  within  the  faid  clofe, 
&c.  for  the  prefervaticn  of  the  faid  bares  ,  (hot  and  killed 
the  faid  dog.     To  this  there  was  a  general  demurrer. 

Marrjat  in  fupport  of  the  demurrer,  after  dating  the 
quedion  to  be,  whether  a  gamekeeper  of  a  manor  had 
a  right  to  (hoot  every  dog  which  he  found  following 
game  within  the  boundaries  of  the  manor,  and  that  too  in 
a  cafe  where  the  dog  is  not  dated  to  have  belonged  to  an 
unqualified  perfon  (0),  or  to  have  been  encouraged  by  the 
owner  to  purfue  the  game 5  was  (topped  by  the  Court, 
who  were  clearly  fa  tie  Bed  that  the  plea  was  bad ;  and 
obferved  to  the  plaintiff's  counfel  that  it  did  not  even 
dale  that  the  killing  of  the  dog  was  necejfurj  for  the 
prefervation  of  the  game. 

Scarlett^  for  the  defendant,  relied  upon  the  cafes  of 
Wadburjt  v.  Damme  (b),  and  Barrington  v.  Turner  [c)%  as 
(hewing  that  the  judication  need  not  allege  that,  the 
killing  of  the  dog  was  a  neaffary  means  of  preferving  the 
game;  but  only,  as  in  the  fir  ft  cafe,  that  the  dog  was 
divers  times  killing  conies  in  the  warren,  and  therefore 
the  warrener  finding  it  there  at  the  time  when,  &c.  run- 

(a)  By  ft.  22  &  23  Car.  2.mj  lords  of  manors  may  appoint  game- 
keepers who  may  take  and  fcize  all  guns,  dogs,  &c.  to  kill  game,  ufed  by 
any  perfon  who  hy  that  a&  is  prohibited  from  keeping  the  fame. 

(4)  Cr:  Jsc.  45.  (*)  3  Lev.  28* 

Vol.  XI.  P  p  ning 


§7o  CASES  in  MICHAELMAS  TERM 

1809.  ning  at  the  conies  there,  killed  it.  And  in  the  fecondf 
"         that  the  greyhounds  chafed  a  deer  in  the  defendant's  patk, 

•z*iitfi  and  there  killed  her.  on  which  to  prevent  more  mifchicf 
WDOt"  by  them,  the  defendant  took  the  greyhounds  and  killed 
them.  In  which  latter  cafe  there  could  have: been  no  necef* 
fity  for  killing  the  dogs  after  the  defendant  had  taken  them. 
The  cafes  on  this  fubje£t,  he  obferved,  were  collected  by 
Mr.  Serjt.  Williams  in  a  note  to  the  cafe  of  Wright  r. 
Ram/cot  {a),  who  refers  to  a  fimiUr  precedent  of  fuch  a  plea 
in  2  Rich.  Prac.  C.  P.  435.  (jth  ed.)  juftifying  the  killing 
of  a  greyhound  for  courfing  deer  in  a  park.  [L*  Blanc]. 
To  make  thefe  cafes  bear  upon  the  prefent,  you  mud 
afllmilate  the  hare  to  rabbits  in  a  warren,  or  deer  in  a 
park,  which  are  the  fubjicts  of  property.}  In  Kteblt  v. 
Hickeringill  [b)  Powell  J.  fays,  every  man  has  a  pro- 
perty in  animals  ferae  naturae  while  they  are  upon  his 
own  land  ratione  foli:  and  in  Sutton  v.  Moody  (r),  the 
Court  fay,  that  "  a  warren  is  but  a  franchife  to  keep 
the  conies }  and  the  owner  has  no  more  property  in  the 
conies  themfelves  than  any  man  that  has  them  in  fiis  own 
land.  If  one  ft  art  a  hare  in  my  clofe,  and  kill  her 
„  there,  it  is  my  hare  :  otherwife  if  he  hunt  her  into  the 
ground  of  a  third  perfon ;  then  it  is  the  hunter's." 

Lord  Ellenborough  C.  J.  The  queftion  is,  whether 
the  plaintiff's  dog  incurred  the  penalty  of  death  for  run- 
ning after  a  hare  in  another's  ground  ?  And  if  there  be 
any  precedent  of  that  fort,  which  outrages  all  reafon  and 
fenfe,  it  is  of  no  authority  to  govern  other  cafes.  There 
is  no  queftion  here  as  to  the  right  to  the  game.  The 
gamekeeper  had  no  right  to  kill  the  plaintiff's  dog  for 

• 

(«)  1  SautuL  84.  (b\  11  M<J.  75. 

(<•)  &r/i.  556*     I  Ld.  Ray.  250.  and  Com.  Rep.  34. 

following 
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following  it.     The  plea  docs  not  even  .ftate  that  the         1609. 
hare  was  put  in  peril,  fo  as  to  induce  any  necefilty  for  l 

killing  the  dog  in  order  to  fave  the  hare.  *ialnf* 

Ld<  CaWDOTU 

Per  Curiam,  Judgment  for  the  Plaintiff. 


Carrington  againjl  Taylor.  Sftafc. 

'THIS  was  an  aclion  on  the  cafe  in  which  the  plaintiff  Firing  at  wild- 

X  \  .  fowl  co  kill  and 

declared,  that  whereas  he  before  and  at  the  time  of   nuke  profit  of 

•  ,  •  1  them,  by  one 

the  grievance  after  mentioned,  and  from  thence  hitherto  who  was  at  the 

hath  been  and  (till  is  lawfully  pofleflVd  of  and  in  a  cer-  Qn  a  public 

tain  place  prepared  with  fuitable  and  proper  conveni-  creek^whert 

ences  for  decoying,  taking,  and  catching  of  wildfowl,  *he  tide  ebbs 

*  and  flows,  fo 

commonly  called  a  decoy,  fituate  and  being  at  the  parifli    near  to  an  an- 

r  n  »*-  t  r+/r  •        e'ent  decoy  on 

01  Beaumont  cum  More  m  the  county  or  EJftx,  and  by  the  fhorc  (about 

means  of  fuch  decoy  during  all  the  time  aforefaid,  until  tomake the* 

the  committing  of  the  grievance  after  mentioned,  had  fl^V^nVc^ 

been  and  was  ufed  and  accuftomed  to  decoy  take  and  'endanl ^ having 

*  before  fired  at  a 

catch  divers  great  quantities  of  wild  fowl,  to  wit,  wild    greater  djftance 

0  ^  fiom  the  decoy, 

duck 6,  mallards,  teal,  and  widgeon,  by  reafon  whereof  whkh  brought 

out  fome  of  the 

great  profits  and  advantages  had  accrued  and  dill  ought  birds  from 

to  accrue  to  him  j  yet  the  defendant  well  knowing  the  he  did  not 

premifts,  but  contriving  and  wrongfully  and  unjuftly  in-  deco^ponc?* 

tending  to  injure  and  aggrieve  the  plaintiff,  and  to  de-  "^uidVt  °L 

prive  him  of  a  great  part  of  the  profits  and  advantages  "jfceofand 

arifing  from  his  faid  decoy,  afterwards  and  whilft  the  to  the  decoy, 

plaintiff  was  fo  as  aforefaid  poffeffed  thereof,  on  the  id  aition  on  the 

of  January  1809,  and  on  divers  days,  &c.  (hot  off  and  uinablcblTthf 

difcharged  divers  guns  and  other  engines,  and  made  and  owncr- 
caufed  to  be  made  divers  violent  and  loud  noifes  fo  near 
fo  the  faid  decoy  of  the  plaintiff  as  thereby  then  and  there 
greatly  to  difturb  and  frighten  divers  wild  fowl  then  being 

P  p  2  at 
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i8oy.        ftt  or  near  the  faid  decoy  $  infomuch  that  divers  wild 
^  '  fowl,  to  wit,   coo  wild  ducks,  &c.  then  and  there  flew 

aiainft  away  and  wholly  quitted  the  faid  decoy,  and  divers  other 
wild  fowl,  to  wit,  &c,  which  were  then  and  there  about 
to  enter  the  faid  decoy  were  Thereby  then  and  there  pre- 
vented from  entering  the  fame  ;  and  by  means  thereof  the 
plaintiff  was  prevented  from  decoying,  catching  and 
taking  the  faid  wild  fowl  in  fuch  plenty  as  he  otherwife 
might  and  would  have  done,  to  wit,  at,  &c,  and  thereby 
the  plaintiff  loft  and  was  deprived  of  the  profits,  &c. 
which  might  and  otherwife  would  have  accrued  to  him 
from  his  faid  decoy,  to  wit,  at,  &c.     Wherefore,  &c. 

At  the  trial  of  this  cafe  before  the  Lord  C.  B.  Mac- 
donald  zt  Chelmsford,  the  plaintiff's  ri^ht  to  the  decoy, 
which  was  an  ancient  decoy,  was  proved  -f  and  it  alfo  ap- 
peared that  the  defendant  fought  his  livelihood  in  part  by 
(hooting  wild  fowl  from  his  boat  on  the  water,  fur  which 
boat  with  fmall  arms  he  had  a  licence  from  the  Admiralty 
for  fiftiing  and  coafting  along  the  flipres  of  EJfexs  on  one 
of  the  fait  creeks  of  which  county,  called  the  B/actioaUr 
river,  where  the  tide  ebbs  and  flows,  near  Walton*  the 
decoy  in  qucftion  was  fituated.     The  only  proof  of  the 
difturbance  by  the  defendant  was,  that  he,  being  out  in 
his  boat  (hooting  wild  fowl  in  a  part  of  the  open  creek, 
firft  fired  his  fowling  piece  within  about  a  quarter  of  a 
mile  of  the  plaintiff's  decoy,  when  2  or  300  wild  fowl 
came  out  \  and  afterwards  approached  nearer,  and  fired 
again  at  wild  fowl  on  the  wing  at  the  diftance  of  about  200 
yards  and  upwards  from  the  decoy  pond,  when  he  killed 
feveral  widgeons,  and  immediately  on  the  neife  of  the 
gun  4  ot  500  wild  fowl  took  flight  from  the  pond ;  but 
it  did  not  appear  that  he  fired  into  the  decoy.    The 
learned  Judge  left  this  as  evidence  to  the  jury  of  a  wilful 

difturbance 
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which  this  a£tion  would  lie  ;  and  the  jury  found  their  ver-  — 

<K<a  for  the  plaintiff  with  40/.  damages.  °A  V^7°" 


Taylor. 


Garrovj  now  moved  to  fct  afide  the  verdi£fc,  as  being 
againft  law  and  evidence  ;  the  defendant  having  a  right, 
he  faid,  to  flioot  at  the  wild  fowl  in  the  place  where  he 
was,  which  was  an  open  creek  or  arm  of  the  fea,  where 
the  tide  flowed  and  reflowed;  and  not  having  gone 
upon  the  plaintiff's  land,  nor  fired  into  his  decoy  at  the 
birds  there. 

The  Court  however  faid,  that  they  faw  no  ground  for 
dtfturbing  the  verdift  in  point  of.  law  :  and  Lt  Blanc  J, 
referred  to  an  old  precedent  of  fuch  an  a£lion  (0),  whicl\ 

had 

{*)  The  cafe  alluded  to  it  cited  in  Bull.  Mr.  Pri.  79.  as  Ehktringrtt 
cafe,  Hi/.  5  Ann\  which  is  reported  by  the  name  of  KtehU  v.  Huktringali, 
:n  1 1  Mvd.  74.  130    3  Salt.  9.  and  Holft  Rep,  14.  17. 19.    From  thefe  it 
appears  to  have  been  an  aclion  on  the  cafe  for  difturbing  the  plaintiff's 
decay ;  and  after  a  vtrdift  for  the  plaintiff,  it  was  moved  to  arreft  the 
judgment  for  the  inforrtciency  in  law  of  the  declaration.    The  cafe  ap- 
pears to  have  been  twice  argued,  firft  in  Hil.  5  Ann.  j  and  afterwards  in 
Eofitr  $Ann.\  the  arguments  are  bed  reported  in  thlft  Rep.  14  and  17. 
And  in  p  14.  the  fac"b  are  ttated  chus,  "  that  the  defendant  was  lot d  of 
a  manor  and  had  a  decoy  >  and  the  plaintiff  had  alfo  made  a  decoy  upon 
his  own  ground,  which  was  next  adjoining  to  the  defendant's  ground, 
and  pretty  near  alfo  to  the  defendant's  decoy }  and  therein  the  plaintiff 
had  decoy  and  other  ducks,  whereof  he  made  confidtrable  profit  $•'  and 
declares,  Sec.    It  does  not  appear  how  the  fa&s  firft  mentioned  wen? 
before  the  Court  upon  the  motion  in  arreft  of  judgment,  as  they  did  not 
appear  upon  the  face  of  the  declaration  $  nor  did  the  fad  there  appear 
Which  is  afterwards  (p.  1 7. )  fated,  that  the  defendant  was  upon  his  own 
dofe  when  he  (hot  off  the  gun:  but  thefe  fads  were  probably  affumed 
arguendo,  as  confident  with  the  allegations  of  the  declaration  *.  Not  that 
perhaps  :he  introduction  of  thefe  fads  would  have  varied  the  queftion;  at 

t  Mi  what  is  faid  by  Halt  C.  J.  at  the  beginning  of  p.  576. 
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w>i*.  $  A* 

As  action  on  fte 
cafe  l«es  for  dif. 
charging  guns 
near  the  decoy 
pond  of  another, 
with  defign  to 
damnify  the 
owner  by  fright- 
ening away 
the  wildfowl 
reforting  there* 
to,  by  which 
the  wildfowl 
were  frightened 
•way  and  the 
owner  darani- 
fttd. 


had  been  followed  by  one  or  two  others  within  his  own 
remembrance  on  the  Norfolk  circuit.     And  the  evidence 

they 

the  declaration  proceeded  to  charge  th^t  the  defendant  fired  theguntwi^ch 
nv.de  the  difturbancc  nritb  defign  to  damnify  tbe  plaintiffs  and  to  fright  a  axoay 
tke  wildfowl  ft  m  bit  dtcoj;  which  confequcntly  precluded,  after  verdic>, 
any  confideration  of  the  que  ft  ion,  whether  he  had  not  a  right  to  do  thefe 
adi  on  his  own  ground  as  a  mean  of  taking  the  birds  for  his  own  benefit. 
In  the  report  of  the  cafe  in  1 1  Mod.  75.  Lord  C.J  Holt  fays,  "  Suppofe 
"  the  defendant  had  (hot  in  his  own  ground ;  if  he  had  occafijn  to  (boor, 
"  St  would  have  been  one  thing;  but  to  (hoot  on  purpofe  to  damage  the 
"  plaintiff  is  another  thing,  and  a  wrong."  It  fhould  Teem  to  be  the 
fame  thing  if  he  fired  for  the  purpofe  of  difturbing  the  wildfowl  in  his 
neighbour's  decoy,  that  lie  might  take  the  chance  of  benefitting  himfclf 
by  (hooting  tbcm  when  on  the  wing  in  confequence  of  fuch  difturbance. 
The  following  (latement  of  the  declaration  and  judgment  in  that  cafe, 
which  is  taken  from  a  copy  of  Lord  C.  J.  Holt's  own  MS.  in  my  poffef- 
Jton,  (hews  the  true  nature  of  the  action,  and  of  the  grounds  on  which 
jt  was  qccided  \ 

KeEBLE  again/)  HlCKERlNGlLL. 

ACTION  upon  the  cafe.  Plaintiff  declares  that  he  was,  %\h  N*~mbr, 
in  the  fecond  year  of  the  queen,  lawfully  poffeffed  of  a  clofe  of  land  called 
AOuafs  Mtadcrw*  et  de  quodam  vivario  •,  vocsto  a  deny  pond,  to  which 
divers  wildfowl  ufed  to  refort  and  come  :  and  the  plaintiff  had  at  his 
own  cods  and  charges  prepared  and  procured  divers  decoy-ducks,  nets, 
machines,  and  other  engines  for  the  decoying  and  taking  of  the  wild- 
fowl, and  enjoyed  the  benefit  in  taking  them  t  the  defendant,  knowing 
Which,  and  intending  to  damnify  the  plaintiff  in  bis  vivary,  and  to  frigbt 
and  drive  sway  tbrvaUdfovA  kfed  to  refirt  tbitbr,  and  dtpr'tvt  bim  of  ba 
frtfitt  d.'d,  on  die  8th  of  November  %  refort  to  the  head  of  the  said  pond 
and  vivary,  and  did  difcharge  (is  guns  laden  with  gunpowder,  and  with 
the  noife  and  ftink  of  the  gunpowder  did  drive  away  the  wildfowl  then 
being  in  the  pond:  and  on  the  nth  and  nth  days  of  No  vembtr  the  de* 
fcndant,  wtb  deftgn  to  damnify  tbe  plaintiff,  and  friwbt  away  the  vjildfrwl, 
did  place  himfelf  with  a  gun  near  the  vivary,  and  there  did  difcharge  the 

••  1  XnJI.  loo.  Vivarium  is  a  wot d  of  large  extent,  and  ex  v»  termini 
Pgmficth  a  place  in  Una"  or  water  where  living  tfiings  are  k? pt. 
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they  obferved  was  proper  to  be  left  to  the  jury  who  had         1809* 

decided  upon  it.  — — 

Rule  refuted.    ca*«ngtos 

mgamfi 


TtYLoa. 


Cud  gun  fevera)  times  that  was  then  charged  with  the  gunpowder  againft 
the  faid  decoy  pond,  whereby  the  wildfowl  were  frighted  away,  and  did 
iorfake  the  faid  pond.  Upon  not  gu.lty  pleaded,  a  t erdict  was  found 
for  the  plaintiff  and  to/,  damage*. 

Hoii  C  J.   I  am  of  opinion  that  this  action  doth  lie.  It  feeros  to  be  new 
in  its  instance,  but  is  not  new  in  the  rcafon  or  principle  of  it.    For,  lit, 
this  using  or  making  a  decoy  is  lawful,    adly,  This  employment  of  his 
ground  to  that  ufe  is  profitable  to  the  plaintiff,  as  is  the  (kill  and  ma- 
nagement of  that  employment.    As  to  the  firft,  Every  man  that  hath  a 
property  mdy  employ  it  for  his  pleafure  and  profit,  as  for  allur'ng  aad 
procuring  decoy  ducks  to  come  to  his  pond    To  learn  the  trade  of  re- 
ducing other  ducks  to  come  there  in  order  to  be  taken  is  not  prohibited 
cither  by  the  law  of  the  land  or  the  moral  law  J  but  it  is  as  lawful  to  ufe 
art  to  feduec  them,  to  catch  them,  and  deflroy  them  for  the  ufe  of  man* 
kind,  as  to  kill  and  deftroy  wildfowl  or  tame  cattle.    Then  when  a 
nun  ufetb  his  art  or  his  (kill  to  take  them,  to  fell  and  difpofe  of  for  his 
profi:  j  this  is  his  trade ;  and  he  that  hinders  another  in  his  trade  or  live- 
lihood is  liable  to  an  ad  ion  for  fo  hindering  him.    Why  othcrwife  are 
fcandaJous  wotdt  fpoken  of  a  man  in  his  profeflion  actionable,  when 
without  his  ptoftffion  they  are  not  fo?    Though  they  do  not  effect  any 
damage,  yet  are  they  mifchievous  in  themfelvcs;  and  therefore  in  their 
own  nature  productive  of  damage  j  and  therefore  an  action  lies  agaiaft* 
him.    Such  are  all  words  that  are  fpoken  of  a  man  to  difparage  htm  in 
\j§  trade,  that  may  bring  damage  to  him ;  though  they  do  not  charge  him 
with  arty  ct ime  that  may  make  him  obnoxious  to  puni&mcnt }  as  to  (ay 
a  merchant  is  broken,  or  that  he  is  failing,  or  is  not  able  to  pay  his  debts. 
1  JtiUL  60.  t. ;  all  the  cafes  there  put.    Haw  much  more,  when  the 
defendant  doth  an  actual  and  real  damage  to  another  when  he  is  in  the 
very  act  of  receiving  profit  by  his  employment.  Now  there  are  two  forts 
of  acts  for  doing  damage  to  a  man's  employment,  for  which  an  action 
lies  i  the  one  is  in  refpect  of  a  man's  privilege  5  the  other  is  in  respect 
of  his  property.     In  that  of  a  man's  franrnifc  or  privilege  whereby  be 
hath  a  fair,  market,  or  ferry,  if  another  (hall  ufe  the  like  liberty,  though 
out  of  his  limits,  he  (hall  be  liable  to  an  action;  though  by  grant  from 
the  king.     But  therein  is  the  difference  to  be  taken  between  a  liberty  its 
which  the  public  hath  a  benefit,  and  that  wherein  the  public  is  net  con* 
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1$C9*  ccrned.  %%B.  6. 14, 15.    The  other  it  where  a  violent  or  malicious  aft 

■  it  done  to  a  man's  occupation,  profcffion,  or  way  of  getting  a  liveli. 

Kixjle  hood ;  there  an  action  lies  in  all  cafes.     But  if  a  man  doth  him  damage 

Pick  EMM-        DX  ufin£  tne  famc  employment ;  as  if  Mr.  HUkeringi/i  had  fct  up  another 
Oill.  decoy  on  his  own  ground  near  the  plaintiff  *s,  and  that  had  fpoiled 

the  curtom  of  the  plaintiff,  no  action  would  lie,  becsufe  he  had  as  much 
liberty  to  make  and  ufe  a  decoy  as  the  plaintiff.  This  is  like  the  cafe  of 
1 1  H.  4. 47.  One  fchoolmsfter  fct*  up  a  new  f Jtool  to  the  damage  of  an 
ancient  fchool,  and  thereby  the  fcholars  are  allured  from  the  old  fcho.  1  to 
Come  to  his  new.  (The  action  there  was  held  not  to  lie. )  But  fuppofc  Mr. 
Bkkeri*gifl  mould  lie  in  the  way  with  hit  guns,  and  fright  the  boys  from  gc  - 
jng  to  fchool,  and  their  parents  would  not  let  them  go  thither  ;  Aire  that 
fchcolmaftermight  have  an  action  for  the  lofs  of  his  fcholars.  %oE.y  it.  A 
man  hath  a  market,  to  which  be  hath  toil  tor  hor/cs  fold :  a  man  i>  bringing 
bis  horfe  to  market  to  fell  1  a  Granger  hinders  andobftrocts  him  from  going 
thalier  to  the  market :  an  action  lies,  becaufc  it  imports  damage.  A&ion 
Upon  the  cafe  lies  againit  one  that  (hall  by  threats  fright  away  his  tenant* at 
will.  9  if.  7.  8.  a j  H.  6.  31.  9  H.  7.  7.  14  Ed  4.  7.  Vide  Rm/UI.  66a. 
a  Cr§.  413.  Trefpaft  was  brought  for  beating  his  fervanr,  whereby  he 
was  hindered  from  taking  his  toil ;  the  obflruclion  is  a  damage,  though 
not  the  Jpfs  of  his  fervice.  There  was  an  objection  that  did  occur  to  me, 
rhough  I  do  not  remember  it  to  be  made  at  the  bar ;  which  is,  that  it  is 
not  mentioned  in  the  declaration  what  number  or  nature  of  wildfowl 
were  frighted  away  by  the  defendant's  (hooting  As  in  $Ref>  34,.  P/*w*** 
pafe:  Trefpafs  quare  clagfum  fuum  frrgit,  et  pifces  fuos  ceptt.  After 
a  verdict  for  the  plaintiff,  and  entire  damages,  it  wa»  moved  in  arreft  of 
judgment,  that  1  he  declaration  was  not  gcori,  becaufe  it  was  not  fa.d  of 
what  nature,  nor  of  what  number  the  fifties  were  \  which  was  held  to  he 
a  fatal  exception,  not  helped  after  verdict  by  the  ftatute  of  jeofails. 
Hefp.  But  indeed  here  is  net  the  r.un.ber  itatf  d.  Now  considering 
the  nature  of  the  cafe,  it  is  not  poflib!e  to  declare  of  the  number  that 
were  frighted  away;  becaufe  the  plaintiff  had  not  podTtmon  of  thcoi, 
to  count  them.  Where  a  man  brings  trtfptfs  tor  taking  his  good},  he 
rnnft  declare  of  the  quantity,  becaufe  he,  by  having  had  the  pottt-uloo, 
may  know  what  he  had,  and  therefore  muft  know  what  lie  loll.  This 
is  plain  by  feveral  authorities.  %Cre.  113.  Dtnt  v.  Oltvtr.  Trefpafs  for 
beating  and  hindering  his  fcrvant  from  taking  and  collecting  his  tolls 
objection  that  it  is  not  laid  what  quantity  of  tpU  he  was  to  take:  but 
that  could  not  be  known.  Ovem  i??/>.  109.  Ejcott  v.  L*nrtnmy.  Action 
upon  the  cafe  becaufe  the  defendant  hindered  him  from  taking  toll  of  divers 
pieces  of  wool,  and  Ihcwcth  not  bow  many  |  yet  the  declaration  was 

good* 
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food.  %  Cr9. 43  5.  Jobntv.mifia.  Trefpafs  quare  claufum  fregit,  c% 
Ipinas  fuas  aci  valentiam  fuccidit.  Exception  was  taken  to  the  declare* 
lion  becaufe  the  number  o£  the  thorns  was  not  mentioned  :   yet  held  Keibli 

«ot  to  be  a  good  exception.    Alleys  %%.  Lodge  y  fFeedm.    Adion  upon        u,Xmi *• 
the  cafe  ;  the  plaintiff  dechred  that  the  defendant  killed  divers  cattle  oill. 

infected  with  the  murrain,  and  threw  the  entrails  into  the  plaintiff*! 
field,  per  quod  dnrerfa  avtria  of  the  plaintiff's  interierunt.  After  ver- 
dict, exctption  was  taken  in  arreft  of  judgment,  becaufe  it  did  not  ap- 
pear how  many  cattle  of  the  paintiff*s  did  thereby  perirti :  yet  judg- 
ment was  given  for  the  plaintiff,  becaufe  there  need  not  fueh  certainty 
in  *n  aft  ion  upon  the  cafe,  becaufe  the  plaintiff  is  only  to  recover  da- 
mages for  them.  9  Rej>.  43,  44.  Earl  0/  iWo/'s  cafe.'  A&ion  on  the 
cafe  for  hindeiing  the  plaintiff  in  taking  the  profits  of  his  ftewardfhip 
of  fuch  a  minor ;  not  (hewing  what  the  profits  were,  or  how  much 
they  amounted  to :  it  wss  never  quertisned  hut  the  declaration  was  good* 

s 

The  plaintiff  in  this  cafe  brings  his  action  for  the  apparent  injury  done 
him  in  the  ufe  of  that  employment  of  his  freehold,  his  art,  and  (kill  that 
be  ufes  tleriby.  Secondly,  fays  Mr.  Solicitor,  here  is  not  the  nature  of 
the  wildfowl  rtated  j  for  wildfowl  are  of  feveral  forts  J  ducks,  teal, 
mallard,  and  indeed  all  birds  that  arc  wild  are  wildfowl.  Refp.  It  is 
true  in  the  large  fignification  of  the  word  they  are  fo  s  and  alfo  the  word 
ftwl  comprehends  all  birds  and  poultry :  hut  vxfdfiwl  are  taken  in  a 
more  reft  mined  fenfe;  phcafants  and  partridges  art  not  thereby  under- 
stood, for  they  are  fowl  of  warren.  Manivoafi  Ftrefl  Law,  cap.  4.  fee.  3. 
-*  RtZift";  9;.  96,  F.  N.  B.  96.  'Rafla/,  5? :.  Wildfowl  are  known  in 
the  law,  and  defcribed  by  the  ftatutc  of  25  H.  8.  c  n  ,  which  doth  take 
notice  of  wildfowl.  The  title  of  the  (tattle  is  "  againft  deftraying  of 
wildfowl."  it  recites  that  there  hath  been  within  this  realm  great  quan- 
tities of  wildfowl,  as  ducks,  mallards,  wigcons,  teals,  wildgcefe,  and 
divers  other  kind  of  wildfowl,  which  is  reafonablc  to  be  underftood  of 
Chat  fcrt  that  do  get  their  prey  In  that  manner.  The  flat,  of  3  &  4  F.d.  6. 
<.  7.,  which  tepeals  that  of  the  15  //.  8.,  takes  notice  of  wildfowl,  and 
hath  the  general  word  wUdfcwi,  without  coming  to  particulars.  There- 
fore when  the  declaration  is  of  wildfowl,  it  is  not  to  be  underftood  that 
fparrows,  wren?,  or  robin-rcd-breafts  can  be  thereby  included.  Befidea 
Fluorines  Vblucres,  in  Littfefetft  Dictionary,  are  underftoed  wildfowl, 
as  being  the  only  words  in  Latin  that  we  have  to  exprefs  it.  Litt.  Diff. 
tit  Wild  Few/.  And  when  we  do  know  that  of  long  time  in  the  king- 
dom  thefe  artificial  contrivances  of  decoy  ponds  and  decoy  ducks  have 
been  ofed  for  enticing  into  thofe  ponds  wildfowl,  in  order  to  be  taken 
for  the  profit  of  the  owner  of  the  pond,  who  is  at  the  ex  pence  of  ftr-« 
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vants,  engines,  and  other  management,  whereby  the  markets  of  (he  na- 
tion may  be  furniflied  ;  there  is  great  reafon  to  give  encouragement  th*  ft  - 
unto  5  that  the  people  who  are  fo  inftrumental  by  thair  (kill  and  industry 
(b  to  furnilh  the  markets  mould  reap  the  benefit  and  have  their  action. 
Bur,  in  thort,  that  which  is  the  true  reafon  is  that  this  aft  ion  is  net 
brought  to  recover  damage  for  the  iofs  of  the  fowl,  hut  for  the  d.rturb- 
ance  ;a>,: Co.  to+.  Dowmj  v.  Det.  So  is  the  ufuai  and  common  way 
of  declaring. 


Nov.  aid. 


The  King  againjl  The  Inhabitants  of  Hardwick. 


a  rated  pa-  AN  appeal  againft  an  order  for  ihe  removal  of  Joftph 

being  bound,  Vipondt  Mary  his  wife,  and  their  children,  by  name, 

?oPu°chfngat»^a  was  entered  at  the  feflions  in  the  name  of  "The  Church* 

lettiermntofa  Wardcn9  and  Overfeers  of  the  Poor  of  the  Parifh  of 

pauper,  to  give 

evidence  againft  Hardwick.  in  the  County  of  Norfolk.  Appellants,  and 

his  own  parifh,  '                                 *     .            J               rr 

trn  oppofite  the  Churchwardens  and  Overfecrs  of  the  Poor  of  the 


parifh  may  give 
evidence  of  his 
declarations  as 
to  the  rafts  in 
iffue;  the 
weight  due  to 


Pari(hof  Fulbam  Saint  Mary  the  Firgint  in  the  fame 

County,  Refpondents."     And  upon  the  hearing  of  the 

» 

appeal,  the  Seffiona  confirmed  the  order,  fubjeft  to  the 


^ndo"1  n'hilT"  °Pinion  of  lhi8  Court  uPon  a  "**  wl"ch  Hated, 


mean»  of  know- 
ledge  as  to  the 


That  John  Vipotid,  the  father  of  the  pauper  Joftph% 
laclsfo declared,  was  a  fettled  inhabitant  of  the  parifh  of  Forncett  St. 
menefs  of  the      Mary,  in  Norfolk^  and  about  40  years  ago  came  to  refide 

dec)antionsf  to 
be  collected 
from  circum- 
fiances. 

A  (on  appren- 
ticed out  by  his 
father  to  a  naf- 
ter  living  under 
a  certificate  in 
another  parifh, 
and  not  thereby 

acquit  in?  any  ftttlcmcnt  of  his  own,  but  receiving  doaths  from  his  father,  and  vificmg him 
from  time  to  time,  and  returning  home  to  him  after  the  expiration  of  his  apprentice/hip, 
before  he  was  cf  r.gej  though  he  went  out  to  fervict  again  in  two  days  after  receiving  more 
cloath* }  is  not  emancipated  trom  his  father's  family,  and  therefore  follows  a  fettlccpCftf 
jaintd  by  the  father  while  he  was  fo  fcrving  as  an  apprentice, 

he 


in  the  parifli  of  Hardwick ,  iu  the  fame  county,  on  a  te- 
nement at  the  rent  of  5/.  10/.  per  annum.  The  pauper, 
Jofrph  Vipond,  who  is  now  37  years  of  age,  was  born  in 
that  parifli;  and  when  he  was  15  years  old,  and  during 
his  father's  residence  on  the  tenement  at  the  above  rent, 


in  the  Fiftieth  Year  of  GEORGE  HI.  579 

he  was    bound   apprentice   to  S.  Warren,  of  Bejlhorpe,         1809. 
in  Norfolk^  cordwainer,    by  indenture,  for  four  years,         — — 

The  Ktkg 

which  time  he  regularly  ferved  with  his  matter,  who         *g*u0 
reCded  in  Bejlhorpe   under   a   certificate  from   the  pa-  0f 

rifti  of  Bunwell,  in  the  fame  county.     During  the  firft      HAaDWIcr* 
year  of  the  foci's  apprentice  (hip  John  Vipond,  the  father, 
pwclufed  the  tenement  on  which  he  refided  at  Hardnuuk, 
for  87/.     Whilft  the  pauper  was  in  the  fervice  of  War- 
ren, he  was  cloathed  by  his  father,  whom  he  occasionally 
vifited  on  holidays,  and  at  other  times  with  his  mailer's 
leave.      At  the  expiration  of  the   apprentice  (hip,  the 
pauper,  being  then  19  years  of  age,  returned  to  his  fa* 
thet's  houfe  in  Hardwuk,  where  he  (laid  two  days,  and 
received  fome  new  cloaths.     He  then  went  back  to  his 
former  matter,  Warren,  with  whom  he  made  an  engage- 
ment to  work  by  the  piece*;  and  he  continued  working 
under  fuch  engagement  in  Bejlhorpe  for  a  year  and  a  quar- 
ter.    The  pauper  afterwards  worked  by  the  piece  with 
another  cordwainer  of  the  name  of  Burn  \  and  with  both 
Warren  and  Burn  he  made  his  own  agreements,  but 
never  let  himfclf  for  a  year  to  either  of  them,  or  to  any 
other  perfon.     The  refpondents,  in  order  to  prove  the    - 
pauper's  fettlement  in  Hardwick,  called  the  father,  who 
being  a  fettled  (a)  inhabitant  of  that  parifh  refufed  to  be 
examined.     They  then  called  the  pauper  himfelf,  who 
proved  from  his  knowledge,  that  his  father  had  refided 
oo  the  tenement  at  Hardwuk  for  25  years,  and  that  it 
was  now  worth  more  than  ie/.  per  annum.     And  the 
£ourt  admitted  the  pauper  to  give  evidence  of  his  father's 

(a)  He  was  in  fa&  a  rated  at  well  as  fetrled  inhabitant  }  though  fejr 
miftake,  as  it  fctimd,  that  was  not  ftatcd  in  the  cafe;  but  the  fad  waa 
affurocd  in  the  coojfe  of  the  argument,  and  it  was  the  grou/t^  •*"  th* 
ebjtaioji  taken  at  tbt  Quarter  Scions. 

4  declara- 


j8o  CASES  in  MICHAELMAS  TERM 

1809.        declarations  to  trim,  that  tie  (the  father)  had  purchafed 
1  the  houfe  when  the  pauper  was  16  years  of  age  for  87/. 

ageinji         and  that  he  had  about  10  years  ago  laid  out  above  100/. 

The  Inhabitants    on  ^  prcm;fes#     Thc  Coim  wcrc  of  opin;on>   tnat  the 

Hau>wick,  paUpcr  was  not  emancipated  by  his  refiding  in  Bejiborpe 
under  the  indenture  of  apprenticefhip,  nor  by  any 
other  a£t  fubfequent  to  it}  and  therefore  confirmed 
the  order. 


Alder/on*  in  fupport  of  the  orders,  faid  that  it  had  been 
repeatedly  decided,  that  a  pauper  under  age,  who  has 
been  put  out  by  his  fathei  as  an  apprentice  with  a  certi- 
ficated perfon  in  another  parifli,  by  which  no  fettlement 
could  be  gained,  returning  again  to  his  father's  family,  is 
not  emancipated,  but  follows  his  father's  fettlement;  as 
in  R.  v.  Halifax  {a),  R.  v.  IVitton  cum  Twambrodke  (J), 
R.  v.  CMinghourn  Ducts  (c),  R.  v.  Ingwortb  (</).  And 
in  Rex  v.  Roach  (*),  which  was  the  cafe  of  an  adult 
leaving  her  father's  houfe  and  going  into  fervice,  Lavh 
rence  J.  took  the  diftin&ion,  that  if  the  daughter  had 
gone  out  to  fervice  and  returned  to  her  father's  houfe 
before  (he  was  of  age,  (he  would  have  continued  to 
be  part  of  his  family.  The  queftion  then  refults  to 
this,  Whether  the  pauper's  father  had  acquired  a  fettle* 
meot  in  Hardwick?  This  was  fufficiency  proved  by 
the  pauper's  evidence  that  his  father  had  actually  refided 
for  25  years  on  an  eftate  now  worth  above  ic/.  a- year, 
for  which  no  rent  appears  to  have  been  paid  j  which  was 
fuificient  for  the  Selfions  to  pre  fume  that  it  was  his  own, 
and  that  the  original  purchafe-money  was  above  3c/.  But 
if  that  were  not  enough,  the  declarations  of  the  father,  that 

-  («)  Burr.  $*€• 8o6.        (*)  3  Term  Rep.  355,         (<r)  4  Ttrm  Rtf,  199, 
{4)  8  Ttrm  Rtf.  399.     10  6  Tim  Xef*  347.  w 

this 


V 


in  the  Fiftieth  Year  of  GEORGE  III.  5S1 

this  cftate  was  his  own  by  purchafe  for  87/.,  would  be         1809. 
let  in,  upon  the  authority  of  Tie  King  v.  Woburn  (a),  as        ■ 
the  declaration  of  one  of  the  parties  to  the  caufe  •,  objec-         again/} 

i_     •       t  •  ti    t  1  ^    1  •  .  The  Inhabitants 

tion  having  been  made  on  that  ground  to  his  examination  of 

by  the  adverfe  party  ;  and  the  letting  in  fuch  evidence  aedwick. 
being,  as  Le  Blanc  J.  obferved  in  that  cafe,  a  neceffary 
confluence  of  the  principal  point  there  decided,  that 
one  who  was  a  rated  inhabitant  of  one  of  the  litigant  pa- 
rifhes  could  not  be  compelled  by  the  other  to  give  evi- 
dence again  ft  his  own  parifh,  being  in  effeft  a  party  to 
the  caufe.  [Lord  Ellenborough  C.J.  obferved  that  the 
point  was  not  dire&ly  raifcd  in  that  cafe  ;  though  he  did 
not  mean  to  fugged  that  there  was  any  difficulty  in  the 
point  itftlf,  or  any  defire  in  the  Court  to  get  rid  of  it 
upon  the  prefent  occalion.  At  the  fame  time  he  obferved 
that  there  was  evidence  enough  dated  in  this  cafe  for  the 
Seflions  to  have  founded  their  judgment  upon,  without 
having  recourfe  to  the  evidence  of  the  father's  declara- 
tions. The  mere  occupation  of  land  for  25  years  with- 
out payment  of  rent  was  evidence  enough  of  the  father's 
feiGn  ;  and  the  rent  of  5/.  icx.  paid  for  it  40  years  ago 
was  evidence  of  the  purchafe  money  being  above  30/.] 

Garronv  and  Frere  Serjt.,  contra,  contended  that  with- 
out the  evidence  of  the  father's  declarations  as  to  the 
time  when  the  purchafe  was  made,  for  above  30/.  the 
refpondents  could  not  make  out  their  cafe ;  for  it  did 
not  appear  that  the  annual  value  of  the  edate  was  10/.  at 
the  time  when  the  pauper  returned  under  age  to  his  fa- 
ther's family  \  and  he  afterwards  went  out  to  fervice  with 
different  perfons  after  he  came  of  age.    It  is  therefore 

(«)  10  Eaft,  39S*  4°** 

material 
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1809*         material  to  the  refpondent9'  cafe,  ift,  to  fuftain  the  evt- 
-.    ~  ~  m      dence  of  thofe  declarations,  in  order  to  (hew  that  the 

1  DC  KINO  "         • 

tgainfl         father  had  gained  a  fettle  men  t  in  Hardwick  at  the  hit 

The  Inhabitants  %  ° 

of  period  when  it  appears  with  certainty  that  the  pauper 

continued  part  of  his  father's  family,  which  was  on  his 
return  to  his  father's  houfe  when  he  was  19,  or  at  fur* 
theft  within  two  years  after  that  when  he  came  of  age ; 
fox  he  is  dated  !o  be  now  37  years  old,  and  it  does  not 
appear  that  he  has  ever  reGded  with  his  father  fince  he 
came  of  age;  and,  idly,  the  refpondents  muftfliew  that 
the  fon  was  not  emancipated  at  the  time  when  the  father 
acquired  the  fettlement  in  Hardwid. 

With  refpett  to  the  laft  qucflion  ;  as  the  relevancy  of 
the  cafes  cited  was  indifputable,  fuppoGng  the  pauper  to 
have  returned  home  to  his  father's,  after  the  expiration 
of  his  apprenticefliip,  before  his  coming  of  age  ;  and  fup- 
poGng the  father's  fettlement  in  Hardwick  to  have  been 
then  gained,  which  was  clear  if  his  declarations  were 
evidence ;  this  part  of  the  cafe  was  not  much  debated  ; 
though  it  was  at  fir  ft  in  fitted,  that  if  the  father's  fettle- 
ment were  not  gained  till  after  the  fon  was  apprenticed 
out  under  the  control  of  his  mafter,  which  was  incom- 
patible with  the  continuing  authority  of  the  father \  and 
if  the  fon  were  never  afterwards  regularly  domiciled  with 
his  father,  before  he  came  of  age  ;  which  was  contended 
to  be  the  cafe  here ;  the  occaGonal  vifits  on  holidayst  and 
for  two  days  after  his  apprenticefliip  expired,  would  not 
make  the  father's  houfe  the  home  or  domicile  of  the  fon: 
and  it  did  not  appear  that  the  pauper  fo  conGdcred  it,  as 
in  fome  of  the  cafes  cited.     On  this  point 

Lord  Ellenborough  C.J.  obferved  that  what  the  pau- 
per confidercd  does  not  figoify,  but  what  he  did.    Here 

he 


HAftDWlCB* 


itf  th£  Fiftieth  Year  o*  GEORGE  III. 

tie  went  to  his  father's  houfe  after  his  apprenticeship,  as 
Co  his  home ;  he  treated  it  as  his  home ;  and   was  re- 

The  Kim  a 

ccived  and  treated  as  one  of  hi3  father's  faroily.     When         agaiuft 

,  .    ,  .  ,      _  ,.  _  _        _       The  Inhabitants 

lie  returned  there  he  was  in  the  tame  plight  as  when  he  of 

left  it.  His  father  continued  cloathed  with  all  his  rights 
over  him ;  and  he  betook  himfelf  to  his  father's  houfe 
with  all  the  rights  belonging  to  a  member  of  his  father's 
family. 

On  the  principal  point  the  appellant's  counfel  fubihit- 
ted  that  it  did  not  neceflarily  follow  from  the  determina- 
tion in  The  King  v.  Woburn  (a),  that  becaufe  a  payer  of 
the  parifh  might  refufe  to  anfwer  as  a  witnefs  when  called 
by  the  adverfe  party,  therefore  his  declarations  upon  the 
fubjeft  might  be  given  in  evidence:  for  nothing  would 
be  more  eafy,  if  fuch  a  rule  were  laid  down,  than  to  fa- 
bricate evidence  upon  parifh  appeals.  The  father,  na- 
turally wifhing  his  fon  to  be  fettled  in  the  fame  parifh 
with  himfelf,  would  make  declarations  to  him  not  upon 
oath,  which  the  fon  might  truly  fwear  to  have  heard 
from  his  father,  though  the  fa£ls  fo  declared  might  be 
wholly  unfounded.  This  point  was  not  in  judgment  be- 
fore the  Court  in  Rex  v.  Woburn ;  and  though  one  of 
the  learned  Judges  intimated  that  opinion  in  the  courfe 
of  the  argument,  no  opinion  upon  it  was  ultimately  de- 
livered by  the  Court  after  taking  time  to  confider  of  their 
judgment.  The  common  cafe,  where  declarations  of 
parties  have  been  given  in  evidence,  is  where  they  are 
parties  on  the  record  ;  whereas  the  nominal  parties  to  an 
appeal  of  this  fort  are  the  parifh  officers.  The  rule  was 
con  fide  red  to  be  fo  technical  in  Bauerman  v.  Radenius  (b)y 
that  the  declaration  of  a  truftee,  who  was  the  nominal 

(a)  10  Raft,  395.  (A)  7  ?*rm  *</■  ^3« 

plaintiff 


HAtDWlCK. 
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1 809.        plaintiff  on  the  record,  was  admitted,  to  defeat  the  afiioti 
■  of  his  ceftuique  trull,  the  real  party.    TBay/ey  J.    That 

The  Kino  ^  r       '  '   '  *         m 

*gmi$         cafe  only  decided  that  the  declarations  of  the  nominal 

The  Inhabitants  .  .  . .  .    rt  .  .  , 

of  party  on  the  record  were  evidence  again  ft  him ;  but  not 

that  the  declarations  of  the  real  party  would  not  alfo 
have  been  evidence  (<*)].  Then,  taking  the  inhabitants 
of  the  parifli  to  be  the  real  parties  to  the  appeal,  dill  they 
are  not  fuch  parties  whofe  declarations  are  admilfible 
within  the  true  meaning  and  fenfe  of  the  rule  \  which 
i£  founded  upon  a  reafonable  prefumption  that  no  perfon 
will  make  any  declatation  againft  his  intereft,  unlefs  it 
be  founded  in  truth  j  but  the  intereft  of  all  aggregate  bo- 
dies, fuch  as  corporators!  hundreds,  parifliioners,  and 
the  like,  upon  a  matter  affc&ing  the  whole  community 
alike,  is  too  minute  to  infure  an  accurate  attention  to  de- 
clare nothing  but  the  truth.  Upon  this  ground  of  the 
minutenefs  of  their  in t ere  ft,  they  have  in  fome  cafes  (b) 
been  held  to  be  witneffes.  [Le  Blanc  J.  In  Tie  King 
t.  Woburn  the  pari&ioner  was  not  reje&ed  as  a  witnefs  on 
the  ground  of  intereft  *,  for  his  intereft  was  oppofed  to 


(s)  In  Bauerman  v.  RaJtnlustjT.  R.  665.  a  cafe  was  cited  in  argument, 
of  Dyke  v.  jfldridge,  before  Lord  MartsficM,  where  one  of  the  parties  was 
a  ihenflf,  who  was  indemnified  by  a  third  perfon  5  and  Lord  MnuftU 
permitted  the  declarations  of  that  third  peifon  to  be  given  in  evidence- 
againft  the  flisriff. 

(b)  Frere  referred  in  particular  to  the  city  of  ZWoncafc,  1  Vtttr.  35a 
and  generally  to  \\Vim.Abr.%  Evidence,  Y,  where  cafes  on  this  fob- 
jeft  are  collected  j  but  the  current  of  them  tend  rather  to  eftabtim  the 
objection  againft  fuch  witneffes,  unlefs  where  it  las  appeared  that 
the  particular  individual,  called  to  give  evidence  on  behalf  of  the  ge- 
neral body  fuing  or  being  fued,  could  not  derive  any  benefit  to  himfeU, 
ot  faffer  any  detriment,  however  fault,  by  the  event.  And  in  the  par- 
ticular cafe  cited,  that  of  a  corporator,  there  was  one  Judge  again* 
three,  and  a  bill  of  exceptions  was  tendered  \  but  it  became  none- 
ceflary  to  confider  the  matter  further,  at  the  difputed  witneoct  were 
withdrawn,  and  the  plaintiff's  cafe  proved  by  others. 

that 


in  tttB  fr*Ti*TH  YfeAft  or  G EORG E  ttL  584 

tkat  of  tie  party  who  wiflted  to  Call  him :'  but* he  watt-  14809* 
bfili  to  be  privileged  from  anfwering,  on  ihc  ground  of  his  — — 
Beipg  one  of  the  real  parties  to  the  fuit.]    The  objection         a£ai*ft 

t      .     -      j.  t  +   .        •  ...  The  Inhabitant* 

was  there  made  to. the  party  propofed  to  be  called  as  a-  Qf 

wknefs,  on  the  ground  of  his  being  rated  and  paying  to  the  ha*»wi»" 
poor-rates.  [LeBJtncJ.  The  obje&ion  to  the  witneft, 
became  he  was  a  rated  inhabitant!  has  always  been  made 
where  he  was  called  as  a  witnefs  to  fupport  the  cafe  of 
the  £artib  in  which  he  was  inhabiting)  and  the  objection 
has  been  made  by  the  adverfe  party  againft  whftn -hf 
bad  an  hit  ere  ft.]  Confidering  him  as  a*  party,  yet  as  the 
iatereft  of  each  inhabitant  is  feveral,  his  declarations* 
would  not  be  evidence  to  charge  the  others  $  as  an  ad^ 
million  made  by  one  of  the  defendants  in  trefpafs  is  no1 
evidence  againft  the  others*  The  inconvenience  of  let- 
ting in  this  evidence  will  be  very  great  in  pra&tce. 

Lord  Ellenborough  C.J.  Evidence  of  an  admif' 
fion  made  by  one  of  feveral  defendants  in  trefpafs  will 
not,  it  is  true,  eftaUMh  the  others  to  be  co-trefpaflers:1 
but  if  they  be  eftablifhcd  to  be  Co-trefpafTers  by  othetf 
competent  evidence,  the  declaration  of  the  one,  as  to  the 
motives  and  circumftances  of  the  trefpafs,  will  be  evi* 
dence  againft  all  who  are  proved  to  have  combined  to-> 
gether  for  the  common  ©bjc&.  With  refpe£t  to  the  cafe 
at  the  bar*  two  .queftious  have  been  made ;  but  that 
which  has  been  argued  moft  at  length,  and  is  conGdered 
to  be  of  moft  importance,  is,  Whether  the  declaration 
of  the  father,  as  proved  by  the  fon,  were  admiffible  evi- 
dence t  If,  from  the  occupation  of  this  eft  ate  by  the  fa- 
ther for  35  years,  within  the  knowledge  of  the  fon;  now 
only  37  years  old,  during  the  greater  part  of  that  time 
as  it  would  appear  without  anf  payment  of  rent,  added 

Vol.  X£  Qji  to 


526  CASES  ift  MICHAELMAS  TERftf 

1809.       to.  die  fa£U  that  40  years  ago  the  eftate  was  rented  at 
"  r  •        c/.  10/4  per  annum  and  is  now  worth  above  10A  a-tetf* 

The  Kiko        • 

<r«4f        the  Juftices  at  the  Seffions  had  drawn  the  inference* 

'TfctlaMftnats  whjch  ^   ^^  SMf  ^  ^^  ^  ^  ^^  j^ 

Haidwici,  purchafcd  it  before  the  fon  came  of  age  for  above  30/* 
we  might  have  been  faved  this  dtfcufion ;  but  as  it  is, 
the  queltion  becomes  material  to  be  decided*  The  qntf- 
tion  then  is9  Whether  the  declaration  of  a  par ilhioncr 
rcfpeAing  the  circumftances  of  a  fettlement9  of  which  he 
could  not  be  compelled  to  give  evidence  as  a  party  to  the 
appeal  depending!  be  admiffible  in  evidence  ?  I  confide? 
all  appeals  againft  orders  of  removal,  though  technically 
carried  on  in  the  names  of  the  church  wardens  and  ovcrfecn 
of  the  refpc&ive  parishes,  yet  in  fubftance  and  effefi  to 
be  the  fuits  of  the  parilhioiiers  thcmfelves9  who  are  to 
contribute  to  the  cxpence  of  maintaining  the  pauper?* 
The  parifhioncr,  therefore,  being,  a  party,  could  not  be 
called  upon  as  a  witnefs.  Then  what  is  there  to  differ 
thifrfrom  ocher  cafes  of  aggregate  bodies,  who  are  par* 
ties  to  a  fait.  In  general  cafes  it  cannot  be  quefliooed 
thai  the  declarations  of  the  parties  to  a  fiiit  are  evidence 
againft  them  j  and  how  is  this  cafe  diftinguiQiable  from 
thofe  upon  principle  ?  What  credit  is  due  to  fucb  evi- 
dence is  another  confidcratkm :  hi*  declaration  docs  not 
conclude  the  parilb ;  (nit  yill  be  more  or  lefe  weighty 
according  to  bis  means  of  knowledge,  the  gemiineneft 
•f  the  declaration,  and  other  circumftaaces  of  whioh  the 
Court  would  judge.  A  declaration  made  by  fucb  a 
party  loofely,  and  without  competent  grounds  of  know- 
ledge of  the  h€t9  would  not  be  entitled  to  weight  %  jwt 
the  credibility  of  fuch  evidence  is  quite  a  different  qocfe 
tion  from  its  competency :  and  it  is  always  open  to  conn 
tradition  like  other  evidence.    Here.,  however,  the  f* 

.  •  <  .   .      .  r  m 


Harowxc*. 


kit  tHB  FifeTiETi!  Year  bt  GfiORQE  lit.  $9J 

ther  had  very  competent  means  of  knowledge  as  to  the        }^°9* 
faft  declared  by  him :  bttt  it  is  fufflcient  for  lis  to  fey,  '   "" 

*  t  .  The  K  i  wo 

that  the  evidence  was  Competent  to  be  received.    The        *i«nfl 

, *•     Li.     The Inhabitant* 

tother  point  made  is  as  to  the  emancipation  of  the  ion,  of 

Who,  having  gone  from  his  father  at  the  age  of  15,  and 
ferved  as  an  apprentice  tinder  indentures  for  four  years 
to  a  certificated  matter  in  another  parifti  during  the  refi* 
dence  of  his  father  ih  Hardivkky  and  not  having  there- 
by acquired  any  fettlement  of  his  own  ;  and  having  re- 
turned to  his  father  again  at  the  expiration  of  his  appren- 
ticeship, and  requiring  and  receiving  the  further  afiift* 
ance  of  his  father ;  muft  be  totifidered  as  reincorporate 
on  his  return  into  his  father's  family  and  entitled  to  all 
the  rights  of  one  of  Its  members ;  and  therefore  he  fol* 
lowed  the  fettlement  which  his  father  had  in  the  mean 
time  acquired  in  tht  pafifli  of  Hardtvick.  None  of  the 
cafe*  of  eifiantipatioh  which  have  been  decided  on  the 
ground  of  the  children j'  marriage*  or  obtaining  a  fettle* 
mem  of  their  own  in  aridther  patifli,  ot  being  tlpder  a 
different  control  incompatible  with  that  of  their  parents 
till  after  the  age  of  if,  apply  to  this  cafe.  The  con* 
fequerice  id  that  the  order  of  Seffiofls  muft  be  coa- 
firmed* 

Lb  Blakc  J.  (d).  the  fafla  of  the  cafe  Are  (hortlf 
thefe:  The  father  of  the  pauper,  being  originally 
fettled  in  another  parilbj    about  46  years  ago  came 

m 

to  reGde  in  Hardwici  upon  a  tenement  under  10A 
a-yearj  which  at  firft  he  rented,  and  during  his  resi- 
dence there,  and  while  his  fettlement  continued  in  the 

parifli  to  which  he  originally  belonged,  he  put  his  fon, 

« 

iheii  15  years  of  age,  out  apprentice  to  a  per  fob  refiding 

V 

(*J  Gnfi  J.  Was  iiKlifpofcd  and  ahftnt. 

Qjl  2  in 


Haipwick. 
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1809.        in  the  parUh  of  flunweli  under  a  certificate.     Abottl 
.,  —— *        year  afterwards,  while  the  fon  was  rtfiding  with  Mi 

The  Kino        '  ~° 

*ia\nfl        matter  in  Bunweil%  the  father  acquired  at  fet  dement  in 
pf  Hard  wick,  by  purchafe  for  above  30/.  *of  the  tenement 

which  he  before  rented  j  and  then  the  'firft  queftion  is, 
whether  that  fettlcment  were  communicable  to  the  fon  j 
and  that  depends  upon  whether  the  fon  continued  a  part 
of  his  father's  f  Amity,  or,  in  the  lan^uige  of  the  books, 
were  emancipated.  Now,  during  all  the  time  that  he 
lived  with  his  matter  he  was  cloathed  by  his  father, 
whom'he  occafionally  vitited  on  holidays;  and  4t  other 
times  with  his  matter's  leave  *  and  at  the  expiration  of 
his  apprenticeship  he  returned  to  his  fathei's  houfe  in 
Hardtvhk,  and  ftatd  there  two  days,  and  received  new 
cloaths  from  his  father.  The  queftion  is,  Whether,  be- 
ing then  only  19  years  of  age,  he  continued  under  the 
control  and  as  part  of  his  father's  family  ?  •  When  he  left 
his  matter  he  went  to  his  father's  houfe  as  to  his  home, 
and  his  father  fupplied  him  with  cloaths  as  he  bad  done 
before :  and  none  of  the  circumftances  occur  in  this  cafe 
which  in  other  cafes  have  been  held  to  conttitutc  an 
emancipation.  The  falher'6  fcttlement,  therefore,  was 
of  courfe  communicated  to  the  pauper  hi*  fon.  The  nest 
queftion  is,  Whether  the  Seflions  have  received  evidence 
of  thefe  fafls  which  was  not  admiflible  ?  On  reading  the 
cafe  it  appears  as  if  it  had  not  been  neceflary  for  the  Sef- 
fions  to  raife  this  queftion  ;  for  the  evidence  was  fuffi- 
cient)  without  the  hearfay  of  the  father,  for  them  to  have 
found  the  true  ftatc  and  condition  of  the  father's  property 
in  the  parifii,  fufficient  to  eftablUh  his  fcttlement  there. 
But  it  appears  that  they  received  the  evidence  of  his  de- 
claration  in  confequence  of  his  having  refufed,  on  the 
ground  of  his*  being  a  party  to  the  appeal,  to  be  examined 

when 
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*fhen  called  as  a  wituefsby  the  oppofite  party.     And  a9         1809. 
wc  do  not  know  that  th^y  founded  their  decifion  upon        "" 

Tilt  (Cinq 

the  otfier  circumftances  of  the  cafe,  independent  of  his         againft 
declaration,  thpugh  they  might  well  have  done  fo,  we  of 

mud  now  decide  whether  they  did  right  in  admitting  v  &*:* 

that  evidence.  In  the  cafe  of  The  King  v.  Woburn{a)$ 
we  confidered  that  fuch  an  appeal,  whether  entered  iq 
-the  names  of  the  churchwardens  and  overfeers  of  the 
poor,  or  of  the  inhabitants  of  the  parjfti,  was  in  effect 
the  fait  of  the  inhabitants  paying  to  the  rates  \  they| 
being  the  parties  really  interefted  in  the  fuit  touchjng 
the  fcttlcment  of  a  pauper  in  the  parifh;  and  that  fuch 
an  inhabitant  of  one  of  the  litigant  parities  in  that  cafe 
could  not,  as  a  party  to  the  fuit,  be  compelled  by. 
the  other  parifti  to  give  evidence  againft  his  own  parUh., 
The  Court  did  not  decide  that  the  declaration  of  fuch  an 
inhabitant  could  be  given  in  evidence  againft  his  parifli; 
and  it  has  been  truly  faid  at  the  bar,  that  the  opinion 
thrown  out  by  me  upon  that  point  was  not  the  decifion 
of  the  Court ;  for  the  point  did  not  neceffarily  arife  in 
that  cafe  t  and  therefore  it  comes  now  to  be  judicially  con- 
fidercd,  for  the  firft  time,  whether  fuch  a  declaration,  be 
receivable  in  evidence  :  whether,  when  a  fuit  be  pend-i 
ing  againft  a  great  number  of  perfon*  who  have  a  com-i 
mon  intereft  in  the  deciGon,  a  declaration  made  by  one 
of  thofe  peffons  concerning  a  material  faft  within  h\% 
knowledge  be  evidence  againft  him  and  all  the  .others 
parties  with  him  to  the  fuit?  And  it  ftill  fcems  to  me, 
to  f&llow  as  a  corollary  from  the  decifion  of  the  Court  in 
the  former  cafe,  that  fuch  a  perfon,  not  being  liable  to 
be  called  upon  to  give  evidence  upon  oath  of  the  fad,  as 

M  *°  E*/**  395* 
Qjl  3  being 
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1809.        being  a  party  to  the  fuit,  bis  declaration  of  it  muft  be 

— — —         evidence  for  the  oppofite  party.    ^nd  though  I  am  Cony 

agMnfi         that  fo  important  a  point  of  evidence,  as  to  its  general 

The  Inhabitants  ^    l      t     •.    ,  •         r  *  1  r 

of  confequence?,  comes  to  be  decided  in  a  fettleipent  cafc? 

»,**P5,F!?:  where  our  decifion  cannot  be  revifcd;  yet  being  obliged 
to  decide  it,  we  muft  do  fo  according  to  what  appears  to 
us  to  be  the  conclufion  of  law  upon  principle. 

Batlet  J.  I  confider  that  the  pauper  was  pot  eman^ 
f ipated  when  the  fettlcment  was  gained  by  his  father  in 
Hardwick.  The  pauper  had  not  gained  a  fettleipept  clfe- 
whcrc?  nor  beeq  married  and  become  the  head  of  anothe? 
family}  nor  was  be  cut  of  the  control  of  his  father,  at  the 
time  that  the  latter  gained  a  fettlemenf  in  Harivnd  :  he 
therefore  fqllowed  hi;  father's  fettlcment.  I  ajfe  con- 
fidef  that  every  fated  inhabitant  of  a  parifli  is  a  party  to 
the  fuit  upon  ajj  appeal  againft  an  ojdef  of  removal,  be* 
tweep  his  parifh  and  another;  and  that  every  fbch  rated 
inhabitant  ipay  refute  to  give  evidence  in  fach  fuit  when 
called  upon  by  the  oppofite  parifli.  I  alfo  think  it  fol- 
lows from  thence,  that  the  declaration  of  every  fpch  rated 
ihhaYitant,  as  to  the  matters  in  queftion,  made  at  the 
time  Jie  was  a  fated  inhabitant,  is  evidence.  But  vnlefs 
the  oppoGte  party  firft  offered  to  call  fuch  inhabitant  as  a 
witnefs,  which  was  objected  to,  1  do  not  think  that  in 
ordinary  cafes  the  magHlrates  {hould  give  any  weight  to 
mere  declarations  of  that  kind ;  though  there  may  be 
occafions  when  the  declaration  of  fach  a  party  would 
Juy?  great  weight. 

Orders  confirmed. 
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18094 
•     The  Ktno  arainft  The  Sheriff  of  Surr*.'       **».ftr» 

o        +  Nov.  23a. 

f\H  the  15th  of  lad  June  the  IherifF.was  ferved,  in  the  The  fluriff 

caufe  of  Margin  and  Another  v.  /&££/,  with  a  rule  ferved  in  pro, 
to  return  the  writ  of  teftatum  fieri  facias,  which  expired  fX^re^m  * 
on  the  2  tft,  the  laft  day  of  Trinity  term;  and  no  return  ^wht/h Si 
being  made,  the  plaintiff  moved  for  an  attachment  at  the  Pired  on  the  laft 

day  of  term,  i-; 

rifing  of  the  Court.    The  fiieriff,  however,  returned  the  attachable  at  the 
writ  on  the  27  th,  and  afterwards*  on  the  fame  day,  having  c©un°on  that 
been  fcrved  with  the  rule  for  the  attachment,  he  tendered  £?£%* £.tum 
the  amount  of  the  fum  levied,  deducing  his  poundage,.  J^5ft£^hc 
and  alio  ferved  the  plaintiff's  attorney  with  notice  of  attachment « 

regular,  though 

moving  the  Court,  00  the  firft  day  of  the  entiling  term,  he  make  bis 

to  fet  afide  the  rule  for  the  attachment  for  irregularity ;  fequem  day  in 

which  notice  was  given  before  the  attachment  iflued,  but  J* "*£"  ^j™* 

it  afterwards  iflued  on  the  fame  day.    The  Court  wn  S*tS?  the». 

*  rule; and  though 

according]  v  moved  in  this  term  for  a  rule  to  fet  afide  immediately 

*  7  after  fuch  fer- 

tile attachment  tor  irregularity,  which  was  now  op*  vice  he  tendered 

r   ,  i_  the  fum  levied, 

pofed  by  deducing  hi* 


poundage. 


The  Attorney-General  and  Cotnyn,  who  relied  on  the 
praAice  in  fupport  of  the  attachment  in  this  cafe.  The 
rule  of  Court  of  M.  32  G.  3.  (a)  dire&s  that  all  writs 
(hall  be  returned  by  the  iheriff  on  the  day  on  which  the 
rule  for  returning  the  fame  fliail  expire :  and  in  default 
thereof,  it  fays  that  the  plaintiff  is  to  be  at  liberty  to 
move  for  an  attachment  on  the  next  day :  but  as  the  latter 
part  of  the  rule  is  inapplicable  to  cafes  whexe  the  writ  is 
returnable  on  the  laft  day. of  the  term,  fince  no  attach. 
Utcnt  can  be  moved  for  out  of  term,  it  has  been  the  com* 

(*)  4  Ttrm  Rej>.  496. 

Q^q  4  moa 
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i8op«        mon  pra&ice,  they  faid,  to  move  for  the  attachment  in 

TiieTTNo      ^uc^  ca^C8  0I>  l^c  ri^ng  °f  the  Court  on  the  laft  day  of 

TbeTh'^ffof    *^c  tcJCm*  &*  contempt  being  then- incurred.  •  An*  thU 

Svaiy.        pra£Hce,  they  obferved,  had  been  exprefsly  confirmed  in 

Q:B.  by  a  rule  of  Court  (a)  made  for  ttat 


Garrot*  and  Bollani%  contra,  contended  that  as  the  writ 
was  not  returnable  til)  the  Ud  day  of  the  term,  and  the 
(tariff  had  the  whole  of  that  day  to  the  very  laft  moment 
of  the  rifing  of  the  Court  to  make  the  retain,  no  attach- 
ment could  be  moved  for  on  that  day;  and  that  therefore 
the  fli'riff  had  till  the  firft  day  of  the  enfoing  term  to 
make  hit  return,  and  was  in  time  if  he  returned  the  writ 
before  the  attachment  was  moved  for  on  that  day.  And 
this  they  faid  was  the  true  con  ft  rod  ion  of  the  rule  of 
Court  of  M.  $zG.$. \  which  concluded  with  faying,  that 
in  cafe  of  default  made  by  the  ftietiffm  not  returning  tlie 
writ  on  the  day  on  which  it  wag  returnable,  the  plaintiff 
(houid  be  at  liberty  to  move  for  the  attachment  on  the 
tHKt  dayi  which  muft  mean  the  neat  day  on  which  the 
Court  fat,  And  in  %he  Kin$  v.  Tie  Sheriff  of  Berks  (>), 
where  the  (tariff  was  only  ferved  two  days  before  the  end 
of  the  term  with  a  fir  days  rule  to  return  a  writ  of' fieri 
facias,  the  Court  held  that  he  bad  the  whole  of  the  firtl 
day  of  the  etrfuing  term  to  file  his  return :  and  they  alfo 
declared,  on  in{p*&ionof  the  rule  of  Court  of  Jfcf.  32G.3., 
that  it  only  applied  to  writs  returnable  within  the  term,* 
where  an  attachment  could  be  moved  for  on  the  next  day 
within  the  term.  And  they  obferf  ed  that  the  praAice  in 
€»  A  flood  upon  a  fpecial  rule  of  that  Court  for  the  re- 
gulation of  their  own  pra£Hce, 

(«)   I  fcf  &  Pull,  3 1 1,  (b)  5  Eaft,  3S& 

tit 


in  the  Fiftieth  Tear  of  GEORGE  HI. 

TXf  Ccrtrt,  however,  after  confuhing  the  Mafter  as  to 
the  pradice  in  this  refpeft,  faid  that  it  had  prevailed  in 
this  Court  with  fufficient  notoriety,  in  conformity  to  what 
bad  been  more  formally  declared  by- the  rule  of  Court  in 
the  fame  refpeft  in  C.  B. :  and  therefore  they  declared 
the  attachment  to  have  been  regularly  ifiurd;  arid  dif- 
charged  the  rule  for  fitting  it  afidr. 
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1809. 


*m**m+. 


The  Kin  a 

againfl 
The  ahtrrrtTcf 
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Friday, 


Thomas  Foster,  T. Usher  and  Eliza  Deborah, 
his  Wife,  Maria  Catherine  Foster,  Valeria 
Dorothy  Fergus,  Widow  (late  Foster), 
Emma  Louisa  Keith  Foster,  John  Foster, 
T.  Smith,  and  Charles  Foster,  againji  The 
Earl  of  Romney,  John  Foster,  George 
Fosi'er,Henry  Foster,  Frederick  Willi  am 
Foster,  John  Frederick  Foster,  an  Infant, 
and  Joseph  Foster  Barham. 


Atrftatordevif.  f  PHIS  was  a  cafe  direded  bj  the  Lord  Chancellor  for 

cd  one  of  three       -a\.      _  ..  **•*<*  •       *   ^        #»      ■  •  • 

the  opinion  of  this  Court,  the  facts  of  which  were 
thefe : 

Thomas  Fofter%  being  fcifed  in  fee  of  plantations  called 
Eltm,  Wattrford%  Lane  after %  and  %wo-Mile  Wooa\  mod  of 
other  real  cftatcs  in  Jamaica  and  clfewhere,  by  his  will 
dated  the  8th  of  April  1762,  duly  executed  and  attefted, 


cftatcs  to  truf 
tees  and  their 
heirs,  until  his 
nephew  Thomas, 
Ion  of  his  bro- 
ther inilism, 
fhould  attain  21 
or  die,  and  on 
his  attaining  a  1, 
te  the  (aid 


m         t*a* 

ianvwaftejaod  devifed  hit  eftates  of  EJim,  Waterford,  Lancafter%  and 

alter  the  deter- 
mination of  that  eftate,  to  the  truftees  daring  Teanws's  life  to  prefenre  c*iMingent  remain- 
ders, &c ;  and  after  the  decrafe  of  Tbomts,  to  ali  and  every  the  frm  autjtm  of  the  body  of 
Thomas,  fever  ally  end  f*<cefoveiy  one  after  another  in  priority  01  birth,  fcc :  utdfir  tfmb 
i/iocn  ijite,  to  the  truftees  u*»til  his  nephew  Job*,  Ton  of  his  brother  SnaW,  fhooJd  at* 
tain  a  1  or  die  $  and  in  cafe  Join  attained  a  1 » then  to  him  for  life,  fans  wade ;  and  after  the 
determination  of  that  eilaie  to  the  truftees  during  J*bn*t  life  to  prefcrve  contingent  re* 
maioders;  and  after*  his  deceafc,  to  all  and  every  the  fon  and  foot  of  the  body  of  J*J>m 
federally  and  fucccfliycly  one  after  another  in  priority  of  birth,  &c  ;  and  after  the  deter- 
mination of  thai  eftatc  (or,  as  it  flood  lierc  in  the  limiutton  of  one  of  the  other  c nates 
*'  and  for  default  of  fucb  iflue,")  to  the  trutlecs  until  hi*  re^hew  5.  W.  Jhouid  attain  31  or 
die,  fcc.  and  fo  repeating  all  the  former  limitations  as  to  5  IK  and  hit  foiu  {.and  the  like 
with  refpecl  to  a  fourth  nephew/*.  9P.  and  his  fans  $  concluding— *nd/#r  defsmlt  *f  so  c«  tfn 
to  the  legator's  brother  Jtftf*  for  life,  fans  wafte  i  and  afur  Ms  death  to  hi»  fon  Jyepb 
and  his  heirs.    The  teftator  repeated  the  fame  fit  of  limitation*  twice  more,  with  reaped 
to  two  other  eftates,  only  varying  the  priority  of  his  four  firJt-named  nephews  in  the  dif- 
pofition  of  them,  bat  concluding,  after  each  fet  of  limitations  to  tltofe  lour  nephews,  with 
the  lame  devifes  to  his  brother  J*fef*>  for  lite,  and  toJofepV*  fon  in  fee. 

The  nephews  Tbmss  (the  hctr  at  law)  and  S.  tri  had  itfue  male  after  the  teftatorat 


death,  but  none  of  the  nephews  had  any  fon  born  during  the  teftator's  lifetime.  Held  that 
the  tour  Art-mentioned  nephews  and  their  Ions  only  took  eftates  for  life  refptctivcty,  for 
want  ot  word*  of  limitation  or  other  tantamount  words  \  ttie  words,  "Jw  Afo*h  *f  sues 

jf*  V  meaning  for  default  ofyi*  9rJ:ait  Sec* 


in  the  Fiftieth  Year  of  GEORGE  III*    '  $pj 

tr*DO~Mile-Wood>  and  all  other  his  eftates  in  Jamaica,  and         1809. 
atfo  all  hie  land*,  &c.  in  Great  Britain,  to  Lord  Romnej         ' 

'  FotTti 

and  Sir  Edward  Hawke,  and  their  heirs,  to  the  ufe  of      and  Others 
ft.  Drake  and  B,  Long,  their  executors,  &c  for  a  term  of   u>T&  Kommby; 
99  years,  if  his,  the  teftator's  wife,  (hould  fo  long  live, 
without  impeachment  of  wafte,  upon  the  trufts  therein 
mentioned  :  and  after  the  expiration,  or  other  fooner  de- 
termination by  the  death  of  his  wife,  of  that  term,  he 
deviled  the  fame  plantations,  lands,  &c.  in  cafe  he  (houM 
Jeave  a  child  living  at  the  time  of  his  death  by  his  wife, 
or  his  wife  fhould  be  then  cnGent  of  a  child  to  be  after- 
war^s  born,  to  the  ufe  of  Lord  Romney  and  Sir  £.  Hanvh 
and  their  heirs,  until  fuch  child  (hould  attain  his  or  her 
age  of  41  years,  or  be  married ;  and  on  fuch  child's  at* 
taioing  21  or  marriage,  to  the  ufe  of  fuch  only  child  for 
life,  without  impeachment  of  wafte  \  and  from  and  after 
the  determination  of  that  eftate,  to  the  ufe  of  the  traders 

■ 

to  fupport  the  contingent  remainders  thereinafter' limited. 
And  from  and  after  the  deceafe  of  fuch  child,  he  devifed 
•the  faid  eftates  as  follows :  "  As  touching  and  concerning 
**  my  (aid  eftates  of  Eiim9  and  Water/brd,  to  the  ufe  of 
u  Lord  R.  and  Sir  E.  H.  until  my  nephew  Thomas  Fof- 
"  Ut,  fon  of  my  brother  William  ¥ofter%  flull  attain  the 
««  age  of  21  years,  or  die.  And  on  my  faid  nephew, 
*!  Thomas  Fofler,  attaining  his  faid  age  of  21  years,  to 
"  tbc  ufe  of  the  faid  3\  R  for  his  natural  life,  without 
"  impeachment  of  wafte.  And  from  and  after  the  de- 
«•  termination  of  that  eftate,  to  the  ufe  of  Lord  if.  and  v 

**  Sir  JJ.  H.  and  their  heirs  during  the  Ufe  of  the  faid 
C  T+F.  in  truft  to  preferve  contingent  remainders,  &c; 
fc  and  for  that  purpofe  to  make  entries,  &c,  but  never* 
«c  tjieltfs  to  permit  the  faid  T.  F.  and  his  affigns  tarc- 
f<  ceive  and  take  the  rcnt^,  ijjTues.  syic^  pjcjjita  thereof 

during 


cc 
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i  809         u  during  his  natural  life.  And  from  and  after  the  deceafe 

—       "  of  the  faid  T.  F;  to  the  ufe  of  all  and  every  the  fon  and 

•nd  others      "  fons  of  the  body  of  the  faid  T.  F.  lawfully  to  be  begot* 

lord  &omn it.   "  ten»  federally  and  fucceffively  one  after  another,  as  they 

"  and  every  of  them  (hall  be  in  priority  of  birth  and  ftnt- 
"  ority  of  age.     And  for  default  of  fuck  ijfuey  to  the  ufc  of 
"  Lord  R.  and  Sir  E.  H.  and  their  heirs,  until  my  ne> 
44  phew  Jtbn%  fon  of  my  brother  Samuel  Ff/ler,  (hall  at- 
u  tain  the  age  of  21  years  or  die.     And  in  cafe  my  faid 
!'  nephew,  John  Fo/Ier9  (hall  lire  to  attain  his  faid  age 
"  of  21  years,  to  the  ufe  of  my  hid  nephew  J.  F.  for  his 
"  natural  life,  without  impeachment  of  wjfle.     And 
"  from  and  after  the  determination  of  that  eftate,  to  the 
"  ufe  of  the  faid  Lord  R.  and  Sir  E.  H.  and  their  heirs, 
"  during  the  natural  life  of  the  hid  J.  F.  in  truit  to  pro- 
"  ferve  the  contingent  ufes,  &c.  (following  the  ufual 
fg  terms  as  in  the  prior  limitation.)    And  from  and  after 
"  his  {John  Fojlers)  deccafe,  to  the  ufe  of  all  and  every 
"  the  fon  and  fonsof  the  body  of  the  faid  J.  F.  lawfully 
M  to  be  begotten,  fererally  and  fncceflirely  one  after  aao- 
"  thcr,  as  they  and  every  of  them  (hall  be  in  priority  of 
*  birth  and  Seniority  of  age*    And  from  and  after  the 
"  determination  of  that  eltate  (a),  to  the  ufe  of  Lord  R. 
"  and  Sir  E.  H.  and  their  heirs,  until  my  nephew,  Samuel 
"  Warren  Fojltr,  (hall  attain  the  age  of  2!  years  or  die : 
«  and  on  the  faid  Samuel  Warren  Fo/lera  attaining  his 
«  age  of  21  years,  to  the  ufe  of  the  faid  S.  W.  F.  for  bis 
"  natural  life,  without  impeachment  of  wafte.  And  from 
"  and  after  the  determination  of  that  eftate,  to  the  ufe  of 
u  Lord  R.  and  Sir  E.  R.  and  their  hears  during  the  na» 

(«)  Inftead  of  thefe  words,  "  and  from  and  after  the  determination  of 
that  eftate/'  the  words  here  introduced  in  the  limitation  of  the  Isau/hr 
eftate  after  mentioned  were  «  and  for  default  of  fuch  iffueV* 

.  "  «  tural 


IK  the  Fiftieth  Year  of'GKORGU  hi.  5f? 

u  tural  life  of  the  fald'S,  W.  F.  in  ?r  life  tVprefe'rve  the         1809*, 
w  contingent  ufes,  (following  the:ufual  terms*  as'irirhe 

*  fit*  limitation.)     And  from  and  after' his  (S.  W.  Fof-      tod  OtKe* 
*f  ters)  aeceafe,  to  the  ufe  of  all  and  every  fon  and  fons   Lord  Rom»»^ 
u  of  the  faid  S:  IV.  F.  lawfully  to  be  begotten,  feverally 

•*  and  ftfcteflively  one  after  another,  as  they  and  every  of 
"  theirt'  (halite  in  priority  of  birth  and  feniority  of  age. 
41  And  for  default  of  tuch  iffue,  to  the  ufe  of  Lord  R.  and 
<f  Sir  E.  H.  and  their  Tieirs  until  my  nephew  *Frtderic% 
•€  William  Fofter  Ihall  attain  the  age  of  21  years  or  die.* 
«  And  on  the  faid  F.  W.  Foftet>s  attaining  his  faid  agtf 
m  of  21  years,  to  jtKeTufc  of  the*  faid '/%  KT:  F.  hi  his  na^ 
u  tural  life,  without'  impeachrh'erit  of  wafte.  And  afteY 
«*  the  determination  of  that  efiate,  to  the  ufe  of  Lord  R! 
€i  and  Sir  E.  H.  and  their  heirs,  during  the  natural  life  of 
*'  the  laid  F.  W.  F.  in  truft  to  preferve  the  contingent 
•'  remainders,  &c.  (following  the  ufual  terms  as  in  ths 

*  firft  limitation.)  And  from  and  after  his  (F.  W.  Fof- 
u  ter*s)  deceafe,  to  the  ufe  of  all  and  every  the  fon  and 
*•  fons  of  the  faid  F.  W.  F.  lawfully  to  be  begotten,  fc- 

*  verally  and  fucceffively  one  after  another,  as  they  and 
u  every  of  them  (hall  be  in  priority  of  birth  and  feniority 
*'  of  age.  And  for  default  of  fuch  iflue,  to  the  ufe  of 
u  my  brother  Jofeph  Fofter  Barbam  for  the  term  of  his 
u  natural  life,  without  impeachment  of  wafte  -,  and  after 
u  his  death,  to  the  ufe  of  his  fon  Jofeph  Fofter  Barbam p 
"  his  heirs  and  affigns  for  ever." 

"  And  as  touching  all  my  eftates  in  England,  and  alfo 
••  my  eftate  or  plantation  called  Two-MHe-WooJ,  and  alfo 
*•  a  tra£fc  of  land  called  Horji  Savanna  Pen,  &c.M  the  tef- 
tator  devifed  the  fame  in  precifcly  the  fame  terms,  with 
all  the  fame  limitations  as  be  bad  before  devifed  in  refpeft 

11  to 
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1809b         to  hit  eftatcs  of  Elim  and  Waterfordt  with  this  different* 

~  only,  that  in  the  devife  of  bis  eftatcs  in  England*  and  of 

tnd  Others      Tw-MUe+Wobd,  and  Hot  ft  Savanna   Pen  in  Jamaica^ 

lioriRoiiriiY.   *h«  nephew  firft  named   was  John  Fofter%  (who  was 

fecondly  named  in  the  limitations  of  the  former 
eftatesi)  then  Samuel  Warren  Fofter%  (who  was  thirdly 
named  in  the  fir  ft  fet  of  limitations  \)  then  Thomas  Fofur% 
(who  was  firft  named  in  the  firft  fet  of  limitations ;)  then 
Frederick  William  Fofterf  (who  preferred  the  fame  place 
in  this  as  in  the  firft  fet  of  limitations  1)  and  then  the 
ultimate  limitations  of  thefe  eftates  concluded  in  the  fame 
terms:  "  To  the  ufe  of  my  brother  Jofepb  Fo/Ur  Barbam 
"  for  the  term  of  his  natural  life,  without  impeachment 
«  of  waftc.  And  after  bis  death*  to  the  ufe  of  bis  fon 
"  7°fepb  Softer  Barbam9  his  heirs  and  affigns  for  ever." 

"  And  as  touching  my  faid  eftate  or  plantation  called 
"  Lancafter,  &c."  the  teftator  here  repeated  all  the  fame 
limitations  in  totidem  vcrbis(a),  excepting  that  the  nephew 
firft  named  was  Samuel  Warren  Fofter%  (who  was  thirdly 
named  in  the  firft,  and  fecondly  named  in  the  fecond  fet 
of  limitations;)  then  John  Fofter,  (who  was  fecondly 
named  in  the  firft,  •  and  firft  named  in  the  fecond  fet  of 
limitations  $)  then  Thomas  Fofter,  (who  was  firft  named  in 
the  firft,  and  thirdly  named  in  the  fecond  fet  of  limita* 
tions  0  then  Frederick  William^  who  preferred  the  fame 
place  in  the  order  of  the  limitations  as  before :  and  then 
there  followed  the  fame  concluding  limitations  as  to  this 
eftate,  "  to  the  ufe  of  my  brother  Jofepb  Fofter  Barham 
"  for  the  term  of  his  natural  life :  and  after  bis  deceafe* 
"  to  the  ufe  of  his  fon  Jofepb  Fofter  Barbam,  his  heirs 
««  apd  affigna  for  ever.19 


(«j  With  the  vtftata  before  noticed  in  note  (*)ef  p.  596/ 

4  fo 
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The  cafe  alfo  dated  another  claufc  in  the  will  wherein        1 809* 
the  tedator  dated,  that,  "  having  myfelf  experienced 


great  inconveniences  from  the  condition  annexed  by  my  and  Others  , 
father's  will  to  the  three  e dates  tilled  £ltmf  t>awkins%  Lord^oMMir. 
and  Lancajier%  which  he  devifed  to  me  and  my  brothers, 
W'ilUam%  and  John  Pqflert  Gnce  dead,  the  lad  of  which 
edates  did  upon  my  brother's  death  ved  in  me  as  his 
elded  brother  and  heir  under  my  father's  will :  the  con- 
dition was,  that  the  heirs  of  the  dgvifee  of  each  p*rtic(ilat 
edate  (hould,  upon  the  death  of  fuch  devifee  fucceeding 
to  this  edate,  pay  to  the  furviving  brothers,  and  lifters  an 
additional  legacy  of  1000/.  apiece;  I  have  therefore,  in 
order  to  exonerate  my  edate  of  Elim  and  all  fuch  other 
edates  as  were  devifed  to  me  by  my  father  from  fo  great 
an  incumbrance,  duly  barred  the  entail  and  the  devife  of 
fuch  lad  mentioned  edates  by  proper  deeds,  &c. :  and  in 
conformity  thereto  I  do  hereby  expreftly  direQ  that  no 
fuch  additional  legacies  (hall  be  charged  upon  or  paid  out 
of  my  edate  real  or  perfonal.  And  it  is  my  etprefs  wiH 
that  all  and  every  the  limitations  and  devifes  hereinbefore 
given  of  my  real  edate  in  manner  and  form  aforefaid  to 
my  feveral  nephews  are  upon  this  further  condition,  that 
if  any  or  either  of  my  faid  nephews  (hallrefufe  to  comply 
1rith  this  my  will,  with  refpeft  to  the  non-payment  of  the 
faid  additional  legacies,  or  in  any  other  refpeft  whatfo* 
ever,  or  (hall  dire&ly  or  indire&ly  oppofe  the  execution 
thereof  according  to  the  plain  intent  of  the  fame,  my  will 

is  that  the  devife  of  the  whole  edate  and  edates  to  the 

» 

perfon  or  perfons,  fo  refuGng  to  comply  with  the  direc- 
tions of  this  my  will,  &c  (hall  ceafe  and  be  void.  And 
it  (hall  be  lawful  for  fuch  perfon  or  perfons  who  by  vif- 
toe  of  this  my  will  (hall  be  next  in  remainder  of  the  prfr- 
mife*  to  enter  into  and  enjoy  this  fame,  as  if  the  perfon  or 

perfons 
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r8oo.        perfons  making'  or  guilty  of  fuch  opposition,  &t.  was  or 

"  were  naturally  dead." 

FOSTRK  * 

™£§n  The  teftator  died  foon  after  making  his  will,  without 

lord  Kqmmzy.  leaving  any  iffue  either  born  in  his  lifetime  or  after  his 

deceafe  \  and  leaving  the  faid  Thomas  Fofter,  the  dcvifee, 
his  nephew  and  heir  at  law,  and  John  Fofter,  Samuel 
Warren  Fofter,  and  Frederick  William  Fofter,  his  nephews 
in  the  will  named,  and  alfo  the  faid  Jofeph  Fofter  Barham 
the  elder  (long  fince  dead,)  and  Jtfcph  Fofter  Barbam  the 
younger,  and  the  faid  Mary  Fofter,  his  widow,  him  fur- 
viving.  fAi^d  foon  after  his  deceafe  Bee/ton  Long  (who 
furvived  Drake)  took  pofiefiion  of  all  the  faid  eftates  com- 
prifed  in  the  term  of  99  years,  and  continued  in  the  re. 
ceipts  of  the  rents  and  profits  until  the  death  of  Marj 
Fofter  in  1776.  The  teftator's  nephews  Thomas  Fofter, 
and  Samuel  Warren  Fofter  now  dead,  had  each  iffue  male 
fince  the  death  of  the  teftator  j  and  Thomas  Fofter  the 
younger  (Gnce  dead)  was  the  eldeft  fon,  and  William 
SmaJUng  Fofter  (alfo  dead)  was  the  only  other  fon  of 
Thomas  Fofter %  the  nephew ;  and  Charles  Fofter  is  the  only 
fon  of  Samuel  Warren  Fofter  s  but  neither  of  the  teftator's 
nephews,  Thomas,  John,  Samuel  Warren,  or  Frederick 
William  Fofter,  had  any  fon  born  at  the  time  of  making 
the  teftator's  will,  or  at  his  death. 

-  The  queflion  fubmitted  by  the  cafe  was,  What  eftate 
the  plaintiff  Thomas  Fofter,  the  nephew,  and  his  eldeft  fon 
Thomas  Fofter  the  younger,  deceafed,  and  Samuel  Warm 
Fofter  deceafed,  and  his  onlj  fon,  Charles  Fofter,  the 
plaintiff,  refpedirel j  took  under  tfic  will  of  Thomas  Fofter, 
dated  the. 8th  of  AjprH  1762,  in  the  eftates  or  plantations 
in  Jamaica? 
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Abbott,  for  the  plaintiffs,  contended  either  that  the  un-        1809. 
born  fons  of  tfie  nephews  took  eflates  tail,  or  that  the  ' 

FosTkt 

nephews  themfelves  took  fuch  eflates.  The  ultimate  li-  and  other* 
mi  tat  ion  in  fee  is  not  to  the  heir  at  law,  and  therefore  Lor/iuSf.viV. 
the  qucflion  is  to  be  decided,  without  prejadice  to  the 
plaintiffs  in  that  refpe£fc,  between  different  clafies  of  de% 
vi&es.  The  teflator  bad  confiderable  property,  and  hav* 
jog  divided  his  eflates  into  three  parts,  meant  to  distribute 
tfcofe  parts  in  certain  interefls,prefent  and  future,  amongft 
his  four  nephews,  who  were  the  principal  objects  of  his 
bounty  ;  and  providing,  in  cafe  of  the  failure  of  iflue  of 
all  thofe  four  nephews,  that  the  whole  fhould  center'in 
his  brother  Jofeph  Fofter  Barham  and  his  fon.  It  feems 
evident  foom  the  whole  fcope  of  the  will  that  he  muft 
have  intended  in  fome  way  or  other  to  give  eflates  tail  to 
the  families  of  his  four  nephews  in  the  order  appointed 
in  the  will,  and  that  each  eflate  (hould  not  go  over  to 
another  nephew  till  failure  of  the  iflue  of  the  nephew  to 
whom  it  was  before  given.  The  limitations  are  repeated 
twelve  times  over  with  little  or  no  variation.  When  tho 
teftator  meant  to  give  a  life  eflate,  he  does  fo  in  e*prcft 
terms.  After  each  life  eflate  to  the  nephews,  he  inte*» 
pofes  truflees  to  preferve  contingent  remainders,  as  is 
ufaally  done  when  eflates  of  inheritance  are  afterwards 
given  to  the  children  of  the  firft  takers.  He  alfo  gives 
over  the  next  limitation  "  from  and  after  the  deceafe  of 
the  refpe£Uve  nephews."  It  alfo  appears  that  he  knew 
how-to  give  a  fee  by  appropriate  words  of  inheritance. 
From  (he  whole  order  and  difpofition  of  the  will  he  »p« 
pears  to  have  intended  to  give  eflates  tail  to  the  families 
of  his  nephews;  and  or  the  firft  reading  of  the  will  he 
appears  to  have  done  fo-  The  limitation  is  to  the  firft 
Vol.  XL  Rr  and 
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1809.         and  other  fons  of  the  body  of  Thomas  Fofttr,  &c.    And  it 

_  is  matter  of  furprize  not  to  find  thofe  words  followed 

and  others      immediately  by  words  of  limitation  to  the  heirs  of  the 

Lord  aomniy.  bodies  of  fuch  fons.    The  limitation  is  to  the  fonsyfct*- 

rally  andfuccefftvely,  &c,  which  are  ufual  words  of  limi- 
tation in  tail.  Lord  Hardwcle  laid  ftrefs  on  the  word 
fuccejjlvely  in  Lomax  v.  Hdmden  {a)9  as  being  a  word  of 
large  meaning  when  applied  to  an  eftate  in  a  family, 
from  whence  to  imply  an  eftate  tail  ;  though  the  cafe  was 
decided  on  another  ground.  But  if  the  words  of  the  will 
(for  want  of  words  of  limitation)  be  not  fufficient  to  gift 
eftates  tail  to  the  unborn  fons  of  the  nephews;  then, 
fecondly,  as  it  is  evident  that  the  general  intent  of  the 
teftator  was  to  give  eftates  tail  to  the  families  of  the  ne- 
phews, the  Court  muft  give  fuch  eftates  to  the  nephews 
themfclves,  in  furtherance  of  fuch  general  intent,  though 
it  may  defeat  the  particular  intent  exprefied,  to  give  them 
only  eftates  for  life:  and  this  will  be  warranted  by  con* 
ftruiog  the  words,  "  and  fir  default  of  fuch  iffue"  after 
the  limitation- to  the  unborn  fons  of  the  body,  with  refe- 
rence to  iffue  male  of  the  nephews;  takiog  the  words 
"  firft  and  other  fons"  to  mean  iffue  male.  And  then  the 
will  may  be  read  as  if  it  had  been  a  limitation  to  hit 
nephew  Thomas  for  life,  and  if  Thomas  (hpuld  have  iffue 
male,  then  that  be  fliould  take  an  eftate  in  tail  male ;  but 
if  he  (hould  have  no  iffue  male,  or  for  default  of  fuch 
iffue ;  then  it  (hould  be  limited  in  like  manner  to  his 
nephew  John,  &c.  [Lord  Effenforough  C.  J.  obferved, 
that  by  this  reading  the  word  fuch  was  rejected  j  and  that 

Lord 


in  the  Fiftieth  Tear  of  GEORGE  III. 
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Lord  Mansfield  in  Denne  d.  Brtddon  ▼.  Page  (J)  had  faid  1809, 

that  "  if,  after  the  limitation  to  the  daughters  of  T.  Najb%  — ~~ 

•  FoiT*fc 

the  words  had  been  *  and  if  they  die  without  (ffue,9  gene-  and  Others 

rally,  Lord*! 


a  gain  ft 

Lord  RoMWir. 


(*)  DiNHi,  on  the  Demife  of  Rd.  Bsiddon  and  Mait  his  Wife,     M"b  ryGa.y 

<*»•••  14th,  1 7S«. 
agair.fi  P a  g  £  and  Bowl  t  a .  MS.  Bullcr  J 


In  an  eje&ment  for  an  eft  ate,  a  verdi&  was  taken  for  the  plaintiff, 
fubject.  to  the  opinion  of  this  Court  on  the  following  cafe. 
Mary  Trollop*,  being  feifed  in  fee  of  the  premifes  in  que  ft  ion,  on  the 

1 

1 8th  of  Dtctmbtr  1 734  devifed  as  follows.    After  directing  a  cei  tain  fum 
to  be  expended  on  her  funeral  1  And  as  touching  the  reft  of  ray  temporal 
eftate,  I  give  and  devife  all  my  bods,  &c«  at  IV.  and  elfewhere  to  J,  T» 
(a  truftee)  to  the  ufe  of  Tbumax  Najb  and  Mary  his  wife,  for  \  tern  of 
99  years,  if  they  or  either  of  them  (hall  fo  long  live  \  remainder  to  the 
ufe  of  Samuel $  ion  of  the  faid  Tbo.  Najb,  for  life  $  remaindet  to  truftees 
to  preferve  contingent  remainders  j  remainder  to  the.  ufe  of  the  firft  fon 
of  the  body  of  the  faid  5.  Najb,  and  of  the  heirs  male  of  the  body  of  foch 
slrft  fon  j  and  for  default  of  fuch  iflue,  to  the  ufe  of  the  fecond  and  every 
oth&r  fon  and  fons  of  the  body  of  the  faid  &  N.  feverally  and  fuccefll  vely 
and  in  remainder  one  after  another,  as  they  (hall  be  in  feniority  of  age 
and  priority  of  birth,  and  of  the  fcveral  and  refpedive  heirs  male  of  the 
body  and  bodies  of  all  and  every  fech  fon  and  fons,  and  the  heirs  male  of 
his  and  their  body  and  bodies  r  and  far  default  offueb  iflue,  to  the  ufe  of 
the  lecond  and  every  other  fon  and  Tons  of  the  body  of  the  faid  Thomas 
Najb  upon  the  body  of  the  faid  Mary  his  wife  begotten  or  to  be  begotten,' 
fcveralty  and  fnaceflively,  and  in  remainder  one  after  another,  as  tl»cy  (hall 
be  in  feniority  of  age  and  priority  of  birth,  and  of  the  fevers!  and  refpec- 
f  ive  heirs  male  of  the  body  and  bodies  of  all  and  every  fuch  fon  and 
fons,  and  the  heirs  mal?  of  his  and  tlieir  body  and  bodies  lawfully  lifting : 
and  for  default  offueb  iflue,  10  the  ufe  of  all  and  every  the  daughter  and 
daughters  of  the  body  of  the  faid  Tbo.  Najb  on  the  body  of  the  faid  Mary 
bis  wife  begotten  or  to  he  begotten ;  and  fir  default  if  fucb  iflue,  to  the 
right  heirs  of  the  (aid  Tin.  Najb  forever.  Alter  the  death  of  the  teftatrix, 
Tbomat  Naft  and  Mary  his  wife  entered  upon  and  enjoyed  the  eftate 
during  their  feveral  lives,  and  died,  leavfeg  iffue  Samuel,  and  two  daugh* 
ters,  Mary  and  Jane.    Samuel  entered  and  was  feifed  of  the  premMes,  and 
died  in  the  lifetime  of  his  fitters,  Mary  and  Jane  j  leaving  no  iflue  male, 
and  only  one  daughter,  Mary,  one  of  the  leflbrs  of  the  plaintiff.    Jam, 

Rr  a  upon 


A  devife  to 
S.  N.,  the  fon 
of  T.  N.t  for 
lifej  remainder 
to  truftees,  Ac  £ 
remainder  to  the 
firft  and  other 
fons  of  the  body 
of  4  AT.  and  the 
heirs  male  of 
their  refpe&ive 
bodies ;  and  for 
default  offueb 
iflue,  to  the  ufe 
of  all  and  every 
the  daughter*  of 
the  body  of 
T.  N  begotten 
or  to  be  be- 
gotten; amffor 
default  otfmb 
iflue,  to  the  right 
heirs  of  T.  JV. 
forever,    T.N. 
died  leaving 
iflue  &  N.  and 
two  daughters: 
held  that  the 
daughters  took 
only  eftaresf 
their  lives, 


tf©4  CASES  im  MICHAELMAS  TERM 

1809.        rally,  the  Court  wonM  have  implied  an  eftate  tail :  bnt« 

_  he  adds,  that  there  the  words  were*  *  and  for  default  of 

and  other*     fah  iffae,*  which  muft  mean  the  UTne  before  mentioned, 

Lord  Komjmt.  namely, 


upon  the  death  of  her  fitter  Mary,  daughter  cf  Tbontx  Jttajfc,  fuffered  a 
iccowy  ;  and  the  defendants  claim  tinier  her.  Tl.e  qocftioB  reJtned 
was,  Whether  Jar,e  took  an  eflate  for  life,  or  in  tall  ?  If  flic  took  only 
for  life,  then  the  verdid  was  to  ftand  j  if  in  tail,  it  was  to  be  entered  for 

the  defendants. 

» 

Rvtlpy  for  the  plaintiff.  As  to  the  teftitrix's  profefled  intention  of  dif- 
pofmg  of  the  reft  of  her  temporal  effete,  thit  will  not  rapply  the  defed,  if 
(he  has  not  in  (aft  done  fo.  Right  v.  SUtcktbam,  DomgK  750.  k  will  be  con* 
tended  that  the  words,  "  for  default  of  fuch  jJToe,"  will  give  the  dao$h- 
tcr  an  eftatc  tail;  bat  it  cannot  be  contended  that  the  same  words  w«9 
give  an  eftate  tail  in  the  former  part  of  the  fenrence;  lor  there  they  evi- 
dently mean  only  "  for  default  of  JmbfiHt.%%    No  effete  raifed  by  impli- 
cation in  a  will  can  deftroy  an  esprefs  eftate.    BcmfitU  v.  f^or,  1  P. 
Wm.  54.  11  in  point,    BUckhn  v.  Eigdt$%  Ik  605.    If  an  effete  tail 
were  to  be  implied  in  this  cafe,   flull  it  be  a  general  effete  tail, 
or  an  eftate  in  tail  male  ?  If  the  firft,  it  would  be  giving  a  greater 
effete  than  is  given  to  the  font:  and  as  to  the  (ccpnd,  the  words  wiB 
not  warrant  it. 

XuV/Sajt  contra.  The  intention  of  the  teffetrix  was  to  gi  ve  an  cftats 
IS  tail  general.  The  words,  "  for  default  of  lObe,-  after  the  limitation 
to  the  font,  cannot  be  confined  to  a  failure  of  fim9  but  nanft  extend  to 
the  font  tfttofe  fens.  The  words, «  for  want  of £*&*,**  hath  ©tea 
been  held  to  enlarge  the  preceding  eftate  and  give  an  eftate  in  tail  gear* 
ralj  and  that  too  in  cafes  where  particular  iffue  bad  before  been  &- 
ignited  j  at  in  Wfld  v.  Lmt%  1  Ah.  43a.,  where  R-  W*  dtvifcd  all  hU 
lands,  not  in  jointure,  to  his  wife,  generally ;  and  if  it  mall  lumpen  that 
fee  (hall  have  no  (on  nor  daughter  by  me,  and  Jy-  «mr  •/Jmb*Jmt  then 
over  j  decreed  to  be  an  effete-tail  in  the  wife.  He  alfo  cited  Eva  I 
Bmk  v.  Jt/tirft  3  Bvr.  1570  ,  where' worda  like  the  prcfeat  were  hcW  ta 
give  an  effete-tail,  though  no  ifliic  were  before  cxprefsly  mentioned; 
and  iVewr  v.  OmpbtU*  Tr.  1773. 

Balptft  in  reply.    There  is  no  qoeftion  between  us,  feppoung  the 
intention  to  be  plain j  but  the  qutftien  if /Wbtther  that  intention  be  piaia 


Lord  KoiCNsr* 


im  the  Fiftieth  Year  ov  GEORGE  III.  «5o$ 

namely,  y^/."]    He  then  frid  he  fhould  endeavour  to        '8°9« 
fliew  that  this  cafe  was  diftinguifhable  from  that,  and       Fostb* 

and  Others 

on  the  will  ?  The  cafe  in  Burrow  went  on  the  word  "  defendants," 
who  were  to  take  the  name  and  arms.  If  i!ie  words  "  for  default  of 
&ch  tffiie,"  in  the  firft  part  of  the  will,  do  not  enlarge  the  former  limi- 
tation, they  {hall  not  enlarge  the  after  limitation  in  queftion. 

lord  Mansfield  C  J.  This  cafe  does  not  admit  of  argument ;  H 
does  not  admit  of  any  cafes  to  be  quoted  t  every  cafe  on  a  will  mud  de- 
pend  on  its  own  circumftancea.  The  rule  of  law  is  cleat,  that  a  grant 
of  an  cftate  by  words  of  purchafe  only,  without  words  of  limitation, 
courts  for  life  only.  When  wills  came  in  vo*ue,  it  pleafed  the  Judges 
to  confidcr  thtm  with  analogy  to  the  rules  of  law  in  the  construction  of 
deeds,  and  not  as  the  Reman  appointment  •  $  therefore  in  tnofe  oafes  the 
grftate  is  for  life  only,  but  indeed  there  is  hardly  an  inftance  where  the 
words  of  a  devife  are  reftrained  to  carry  a  life  eftate  only,  (i.  e.  according 
to  another  MS.  "  for  want  ofwords  of  limitation*'),  but  fuch  a  conftruc- 
tjon  isagainftthe  intention  of  the  teftator;  for  common  men  do  not 
know  the  difference  between  a  devift  of  land  and  of  money.  Such,  bow* 
ever,  bring  the  general  fettled  rule,  Courts  have  been  aflute  Co  find  out, 
if  poflible,  from  other  parts  of  a  will,  what  the  teftator  really  intended  \ 
and  it  is  with  pUafure  that  they  have  found,  in  hundreds  of  cafes,  fum> 
cent  to  warrant  them  in  giving  full  effect  to  that  intention*  The  quef- 
tioo  then  comes  to  this,  Whether  there  be  enough  upon  the  face  of  tho 
will  to  fay  certainly  what  his  intention  was;  for  we  moft  not  go  upon 
conjecture.  I  conjecture,  indeed,  thai  this  was  a  blunder,  or  flip,  and 
that  another  limitation  was  intended  $  but  I  do  not  know  what  limita- 
tion ;  whether  to  the  heirs  general,  or  fpecial.  Is  there  any  authority 
which  will  enable  us  to  fupply  the  defect,  and  make  another  will  ?  If 
•after  the  limitation  to  the  daughters  of  T.  N.  the  words  had  been  "  an4 
if  they  die  wtbout  ijfue9%%  we  would  have  implied  an  eftate  tail ;  but  hen 
the  words  are  "  for  default  offub  ifutS*  which  can  only  mean  the  Mue 
mentioned  before.  The  Court  have  no  power  to  ftrike  out  the  ward  fucbi 
and  if  they  did,  what  are  they  to  fupply  it  with  }  tail  general,  or  tall 
male  ?  That  mews  there  is  no  intention  apparent  on  the  will  for  the 
Court  to  go  upon. 

?<r  Cnriam,  Poftt*  to  the  Plaintiff 

•  Vide  Cnvp.  305* 

R  r  3  alb 
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1809.        alfo  from  Hay  r.  Ld.  Coventry  (a).     But  fjrft  he  t*» 

1         ferred  to  Milliner  v.  Robin/on  (b)%  where  the  devife  wag 

and  Othori      to  his  brother  John,  and  if  he  died  having  no  fon,  that 

Lord  RoMNxr.   the  land  (hould  remain  to  William  for  life  \  and  if  he  died 

without  iflue,  having  no  fon,  it  (hould  remain  to  the  right 
heirs  of  the  devifor :  and  it  was  held  that  the  6rft  brother 
took  an  eftate  in  tail  male.     And  to  Richard/on  v.  Yard- 
ley  (*),  wbere  Popham  C.  J.  faid  that  a  devife  to  one  and 
the  children  of  his  body  makes  a  good  entail :  and  he  re- 
ferred to  a  cafe,  as  in  Bendlots  Rep.  4th  of  Etiz.  which 
was  a  devife  to  one  for  life,  and  after  his  death  to  the 
men  children  of  his  body,  which  was  held  to  be  an  entail 
male  in  the  father*    And  alfo  to  Sonday's  cafe  (</),  where 
the  devife  was  of  a  houfe  to  his  wife  for  life,  and  after  her 
deceafe  his  fon  William  to  have  it ;  and  if  his  fon  William 
have  any  male  iflue  lawfully  begotten  of  his  body,  then 
his  Ion  to  have  it ;  if  he  have  no  male  iflue  lawfully  be- 
gotten of  his  body,  then  his  fon  Samuel  to  have  the  houfe; 
if  Samuel  have  iflue  male  of  his  body  lawfully  begotten, 
that  then  his  fon  to  have  the  houfe  after  his  deceafe ;  if 
no  iflue  male,  then  his  fon  Thomas  to  have  the  houfe,  and 
fb  on,  in  totidem  verbis  with  the  devife  to  Samuel:  and 
like  devifes  to  Richard  and  Daniel  and  other  fons.     And 
it  was  refolded  that  the  fons  had  feveral  eftates  in  tail 
male,  for  three  reafons ;  the  firft  of  which  was,  becaufe 
the  teftator  further  faith,  '<  If  he  {Thomas)  hath  no  ifioe 
male,  his  fon  Richard  to  have  it ;"  which  is  as  much  as 
to  fay,  if  Thomas  die  without  iflue  male  \  which  wtirds 
are  fufEcient  to  create  an  eftate  tail  in  him.    lie  alfo  re* 

(a)  3  Ttrm  Rip.  S3.  {§)  Mm9  6St« 

v  .    «         (t)  It.  397.  which  it  the  fame  as  Wild*  cafe,  6**.  t6.4 

ferred 


in  the  Fiftieth  Year  op  GEORGE  III.  €07 

fared  to  the  comments  of  Lord  Hale  en  Wild's  cafe  in  1809. 
King  v.  Milling  (a)t  where  the  devife  being  to  Wild  and 
his  wife,  and  after  their  deceafe  to  their  children,  it  was  and  others 
adjudged  only  an  eftate  for  life  in  Wild  and  his  wifej  Lord  Komnit- 
firft,  becaufe  having  before  limited  a  remainder  in  tail  to 
the  prior  taker  by  the  ezprefs  and  ufual  words,  (viz.  to 
him  and  the  heirs  of  his  body)  if  he  had  meant  the  fame 
eftate  in  the  fecond  remainder,  it  is  like  he  would  have 
ufed  the  fame  words.  2dly,  The  devife  was  not  after 
their  deceafe  c<  to  the  children  of  their  bodies"  for  then 
there  would  have  been  an  eye  of  an  eftate  tail.  But  3dly, 
the  main  reafon  was,  becaufe  there  were  children  at  the  time 
of  the  devife;  and  this  he  fays  was  the  only  reafon  the  re- 
solution in  the  Exchequer-Chamber  went  upon.  None 
of  thofe  reafons  apply  in  the  prefent  cafe ;  and  here  there 
were  in  fa£t  no  children  of  the  nephews  at  the  time  of 
the  devife  1  which  Lord  Hale  feemed  to  think  made  all  the 
difference  in  Wild's  cafe.  He  obferved,  however,  that 
here  the  words  were  not,  for  default  of  iffue%  generally, 
but  for  default  of  fuch  iflue ;  to  which  word,  fuch,  cScdt 
was  given  in  Denne  d.  Briddon  v.  Page  (J),  and  in  Hay  v. 
Lord  Coventry  (c).  But  he  endeavoured  to  diftioguifli 
this  from  them,  by  obferving  that  in  thofe  cafes  there 
were  ezprefs  eftates  in  tail  male  given  to  the  firft  and 
ether  fons  of  the  parent  flock ;  which  were  omitted  to  be 
given  to  the  daughters.  And  as  the  remainder  over,  for 
default  of  fuch  iflue,  i.  e.  the  daughters,  was  to  the  right 
heirs  of  the  parent  in  fee,  there  was  nothing  improbable, 
as  Lord  Kenyon  obferved  in  Dacre  v.  Doe  (d),  in  fuppofing 

that  the  teftator,  having  provided  fpr  the  fons  of  the  heirs 

• 

male  of  the  family,  who  were  the  principal  objects  of  hiq 

{a)  1  Vent,  131.  (A)  A*te%  603. 

(0  3  Term  Rep.  83.  (</)  8  Term  Rep.  it  6. 

R  r  4  bounty, 


%.. 
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1 809.       bounty,  by  giving  them  eftates  tail,  fhould  next  pro? ide 
'■■  life  eftates  for  the  living  generation  of  the  daughters  of 

Foil  tc  ° 

»nd  Othen      the  parent  ftock,  before  the  daughters  of  the  fons  $  whor 
Uid  komnit.  *n  default  of  iflue  male  of  the  fons  would  take  under  the 

ultimate  limitation  to  the  right  heirs  of  the  parent. 

Holroyd,  contra,  contended  that  no  eftates  were  given 
to  the  four  nephews  or  their  fons  beyond  eftates  for  their 
lives.    The  words  themfelves  of  the  devifing  claufes  carry 
no  greater  eftate,  and  there  are  no  words  in  any  other  part 
-    of  the  will  to  fliew  that  the  teftator  intended  to  give  them 
any  greater  eftates  than  the  words  of  the  devifing  claufes 
import.    And  it  would  be  ftrange  to  raife  fuch  an  implw 
cation  from  the  fituation  of  the  teftator's  family,  and  the 
conjecture  of  what  might  have  been  his  intention,  when, 
in  the  firft  part  of  the  will,  where  he  is  even  devifing  all 
his  eftates  to  his  own  child,  if  he  had  any,  he  exprefely 
gives  that  child  only  a  life  eftate.     After  the  dtvifc  to  the 
firft  and  other  fons  of  the  feveral  nephews  in  fucccilion, 
without  words  of  inheritance,  the  limitation  over  is  "  for 
«•  default  of  fuch  iflue,"  not  for  default  of  ijfue%  generally  \ 
which  mull  be  confined  to  the  firft  and  other  fotu§  the 
only  iflue  fpoken  of,  and  is  the  fame  in  grammatical  con- 
ftruQion  as  if  he  had  faid,  "  in  default  of  fuch  firft  and 
other  fons."    There  is  nothing  in  the  whole  will  to  (hew 
that  the  teftator  did  not  intend  what  he  has  faid,' accord* 
ing  to  the,,  plain  and  grammatical  import  of  the  words. 
For  he  makes  prefent  provifion  for  three  of  his  nephews 
and  for  their  fons,  for  their  lives,  and  gives  the  fourth 
nephew  and  his  fons  a  chance  of  fucceeding  to  the  three 
eftates;  and  it  is  only  after  the  death  of  thofe  four  ne- 
phews and  their  fons,  that  he  limits  the  whole  ultimately 
to  his  brother  Jofeph  for  life,  with  remainder  in  fee  <q 
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bis  nephew  Jofeph,  the  fon  of  that  brother*    It  it  rather        1809* 

to  be  inferred  from  the  whole  will  that  the  teftator        ■  *    ■■ 

kntfw  how  to  give  c dates  for  life  and  in  fee;  that  he  alfo      and  octet* 

knew  how  to  create  eftates  tail  if  he  had  intended  to  do  i*rdluiii«»T. 

io :  and  the  whole  of  the  will  is  very  artificially  drawn. 

Upon  the  whole  he  contended  that  looking  to  the  words 

of  the  willf  and  collecting  the  intention  of  the  teftator 

from  them,  and  not  from  conje&ure,  nothing  appeared 

to  (hew  an  intentton  to  give  the  four  nephews  eftates 

tail;  but  if  fuch  an  intention  could  be  conje£tured,  it 

was  fufficient  to  fay  with  Lord  Kenyon,  in  Hay  v.  Lord 

Coventry  (a),  voluit  fed  non  dixit*   [Lord  Ellenborough  C.  J.- 

You  contend  that  nee  voluit  nee  dixit.]    He  alfo  cited 

an  opinion  delivered  a  few  days  before  by  the  Lord  Chan* 

cellor  in  Wild  v.  Crifp,  that  the  Courts  were  bound  to 

conftrue  a  will  according  to  the  words  of  it,  unlefs  ai| 

implication  abfolutely  neceffary  to  give  effe&  to  the  tef- 

tator's  intention  required  aconftrudion  different  from  the 

ordinary  fenfe  of  the  words :  and  referred  to  what  was  faid 

by  Ld.  Ch.  J.  Vaughan  in  Gardner  v.  Sheldon  (£)  to  the  fame 

purpofe :  and  alfo  to  Bevejion  v.  Hujfey  (r).    And  though 

this,  he  obfervedj  was  not  a  queftion  between  a  devifee 

and  the  heir  at  law ;  yet  being  between  the  devifee  and 

the  lucres  fa£tus,  it  mult  receive  the  fame  conftru&ion* 

* 

But  he  relied  principally  upon  the  cafes  of  Denne  d.  Brid* 
don  v.  Page  (</),  and  Hay  v.  The  Earl  of  Coventry  (e)9  as 
being  very  clofcly  in  point :  and  denied  that  this  had 
been  diftinguiftied  in  principle  from  them,  becaufe  there 
the  iffue  of  the  fons  were  provided  for ;  as  the  queftions 
had  arifen  upon  the  limitations  to  the  daughters,  which 
^ere  ths  fame  as  thofe  to  the  fons  in  the  prefent  cafe, 
/Uid  here,  to  make  the  nephews  take  eftates  tail  would 

(0)  3  Term  Ref>.  to.  (*)  tfwjfciSi-j.  (t)'  Stin.  385;  561. 

'  ouuufeftly 
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manifeftly  enable  them  to  defeat  the  teftator's  intention, 
as  they  might  cut  off  the  entail  and  prevent  the  fonsfeoof 
and  Ochcn      taking,  who  it  was  clear  the  teftator  meant  (hould  tale 
J^rd*RoMNiT.  *•  purchafers :  befides,  that  exprefs  eftates  for  life  only 

were  given  to  the  nephews  by  the  will.  And  as  to  the 
cafes  or  di&a  where  a  devife  to  one  and  the  children,  or 
men  children  of  his  body,  had  been  held  to  give  him  an 
eftate  tail  or  in  (ail  male ;  that  was  by  reading  children  of 
the  body  as  iffue  of  the  body,  where  there  were  no  chil- 
dren in  being  at  the  time  of  the  devife.  And  in  Sondafs 
cafe  the  limitations  over  were  if  the  preceding  taker  had 

» 

no  iffue  male  \  which  altogether  diftinguilhes  it  from  the 
frefcnt. 

Abbott  was  heard  in  reply,  in  the  courfe  of  which  he 
principally  endeavoured  to  di(lingui(h  this  from  the  cafes 
•f  Denne  v.  Page  and  Hay  v.  Ld.  Coventry t  by  faying  that 
he  was  not  precluded  from  arguing  that  "  in  default  of 
fueb  iffue"  meant  iffue  of  the  nephews,  as  the  counfel  in 
tbofe  cafes  were  by  reafon  of  the  previous  provifion  there 
made  for  the  iffue  of  the  fons.  But  he  admitted  that  he 
could  not  fucceed,  unlefs  he  could  fatisfy  the  Court  that 
there  was  a  general  intention  of  the  teftator  to  give  eftates 
ef  inheritance  to  the  refpe&ive  families  of  his  nephews. 
And  having  again  urged  that  the  Court  could  have  no 
leaning  in  this  cafe  againft  fuch  a  conftru£tion  of  the  will 
as  would  favor  the  general  intent,  againft  one  who  was 
himfelf  only  a  devifee,  and  not  the  heir  at  law,  who  was 
always  favored  in  the  conftru&ioo  of  wills ;  Bajlcy  J. 
laid,  that  he  knew  of  no  favorites  in  courts  of  law :  but 
the  Court  would  give  the  eftate  to  thofe  to  whom  the  tef- 
tator had  given  it :  and  if  he  had  not  difpofed  of  it,  tht 
heir  at  law  took  it  of  courfe.    And 

*       *  •  * » 
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Lord  Ellenbobough  C.  J.  faid,  that  the  heir  at  law,        X*°P* 
*or  the  haeres  fadus,  would  equally  take  that  which  the        FosTl" 
tettator  had  not  given  away  to  any  other.     And  it  having      *°*  22^  ' 
been  intimated  that  the  property  in  difpute  was  of  great  ****  Kdumr* 
value,  and  that  gentlemen  had  taken  notes  on  both  fides 
for  a  fecond  argument  if  the  Court  entertained  any  doubt; 
his  Lordfliip  added,  that  the  learned  counfel  who  had 
argued  the  cafe  had  made  the  beftof  their  materials ;  but 
that  the  arguments  urged  for  the  plaintiffs  had  not  raifed 
any  doubt  in  the  mind  of  the  Court,  nor  were  the  Court 
likely  to  feel  any  doubt  before  the  time  of  fending  their 
certificate  to  the  Lord  Chancellor.    There  was  not  only 
no  neceflary  implication,  as  there  muft  be  to  warrant  giv- 
ing to  the  fons  of  the  nephews  a  larger  eftate  than  for 
life ;  but  it  did  not  appear  that  there  was  even  a  pro- 
bable intention  in  the  teftator  that  they  fhould  take  larger 
cftates. 

The  following  certificate  was  afterwards  fent  to  the 
Lord  Chancellor. 

This  cafe  has  been  argued  before  qs  by  counfel :  we 
have  confidered  it,  and  are  of  opinion  that  the  plaintiff 
^Thomas  Fofter ,  the  nephew,  Thomas  Fofter  the  younger, 
deceafed,  the  elded  fon  of  the  faid  Thomas  Fofter  the 
plaintiff,  the  faid  Samuel  Warren  Fofter %  and  the  plaintiff 
Cbarhs  Fofttr  his  only  fon,  refpcftively  took  eftates  for 
life  only,  under  the  abovementioned  will  of  the  teftator 
Thomas  Fofter ,  in  the  faid  eftates  or  plantations  in  the 
iHand  of  Jamaica. 

Ellbnborough. 

N.  Grose. 

S.  Le  Blanc* 

J.  Bayuy* 
Nov.  28, 1 809. 
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1*09. 


Nov.  14th, 


Bou>£&o  and  Another,  forviving  Partners,  &c. 

againft  Jackson. 


Z?*  ^a^a9  T**IS  was  an  aaion  fcrooght  ttn<lcr  thc  oricr  of  the 


being  indebted 
to  the  plaintiffs, 
bit  bankers,  in 
nearly  30,000/., 
about  a  1, 000/. 
of  which  vvai 
fecured  by 
bonds,  (a  con- 
siderable part 
of  which  was 
advanced  by 
them  when 
flocks  were 
below  50/.), 
agreed  with 
them  that  they 
Jhould  place 
*5,oco/.  to  his 
credit  in  ac- 

tawas'to  pu£h  *atc  Partner8s  *or  monies  advanced  by  them  to  him,  the 

chafe  50,000/. 
flock,  (then  at 
5 1  J)  in  their 
names,  and  ac- 
count to  them 
for  the  divi- 
dends upon 
fuch  flock  as 
from  the  Lift 
dividend  day : 
after  which 
agreement  the 
plaintiffs,  ag- 
ing upon  the 
bafis  of  it, 
(though  the  de- 
fendant never 
pnrchafed  the 
flock  fo  agreed 
upon)  entered 

in  their  betkt  the  fum  of  15,000/.  to  the  credit  of  the  defendant,  and  contrrraH  to  honor  nil 
drafts  from  time  to  time,  crediting  him  alfo  with  other  fums  actually  paid  by  him,  and 
wrote  off  the  amount  of  his  bonds  to  his  credit,  and  delivered  them  up  to  him. 

Held  that  this  agreement  to  repay  the  new  credit  of  25,000/.  by  the  purchaft  of  flock 
as  at  50/ ,  when  in  fa&  it  was  more  at  the  time  of  the  agreement  made,  though  it 
bad  been  lefs  when  a  confiderable  part  of  the  money  was  actually  advanced  upon  his  gene- 
ral credit,  was  ufurioui  and  void  t  but  that  neverthelefs  the  fum  of  15,000/,  credited  under 
that  agreement  by  the  plaintiffs  t§  the  defendant  in  bis  lamtimr  account,  was  to  be  reckoned 
againft  them  upon  balancing  the  atcoufit  of  debtor  and  creditor  between  thenv 

Manh 


Lord  Chancellor,  and  tried  before  Lord  ElUu* 
borough  C.  J.  at  Guildball%  in  which  a  verdift  was  found  for 
the  plaintiffs,  with  fuch  damages  as  the  Court  (houht 
direft  to  be  entered  in  manner  hereinafter  mentioned, 
upon  the  following  cafe. 

The  declaration  was  in  covenant,  and  contained  two 
counts  j  the  fall  on  a  deed  dated  the  id  of  September 
*  794*  between  the  defendant  and  the  plaintiffs  and  their 
late  partners ;  whereby  the  defendant,  after  reciting  thai 
be  was  conGderably  indebted  to  the  plaintiffs  and  their 


amount  whereof  could  not  then  be  cxaftly  afcertained, 
covenanted  with  the  plaintiffs  to  pay  all  fuch  fume  as  he 
was  then  indebted  to  them  for  monies  advanced  by  them 
to  or  for  his  ufe  or  on  any  other  account  whatfoever,  and 
alfo  all  fuch  further  and  other  fums  which  they  or  any 
of  them  Aould  thereafter  lend  or  advance  to  htm,  with 
tnttreft,  A  breach  was  then  affigned  in  not  paying  the 
money  then  due,  money  advanced  during  the  fives  of 
each  of  the  deceafed  partners,  and  fince  their  death*. 
The  fecond  count  was  on  a  deed  made  on  the  4th  of 
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March  1 797,  between  the  defendant  and  Alexander  Stow,         1 809* 
and  the  plaintiffs  and  their  late  partners  j  whereby,  after 
reciting  that  the  defendant  waa  then  indebted  to  the         *t*i*ft 
plaintiffs  and  their  late  partners,  upon  bond,  and  for  mo-  * 

nks  Advanced,  lent,  and  paid  by  them  for  his  ufe  and  on. 
his  account,  in  30,000/.  and  upwards;  the  defendant 
covenanted  with  the  plaintiffs  and  their  late  partners,  that 
he  would  from  time  to  time,  within  a  calendar  month 
next  after  requeft  made  to  him,  pay  to  the  plaintiffs,  &c. 
or  the  furvivor,  all  money  already  due%  with  inter  eft,  and  all 
fuck  money  as  they  or  any  of  them  fliould  at  any  time  or 
times  hereafter  advance  %  lend,  and  pay  to  and  for  the  ufe  or 
on  the  account  of  tty  defendant,  with  intereft  from  the  re- 
fpe&ive  times  of  the  advance.  A  breach  was  then  af* 
figned  as  in  the  firft  count. 

The  pleas,  as  far  as  they  relate  to  the  queftion  before 
the  Court,  were,  firft,  payment  generally;  and,  fecondly, 
as  to  25,qoo/«,  part  of  the  money  in  the  fecond  count 
mentioned  to  have  been  advanced  after  the  making  of 
the  deed  in  that  count  mentioned,  an  ufurious  agree- 
ment made  on  the  16th  of  Oclober  1 798,  that  the  plain- 
tiffs and  their  late  partners  fliould  advance,  lend,  and 
pay  to  the  ufe  of  the  defendant  the  faid  25,000/.,  in  con* 
fideration  whereof  the  defendant  fliould  purehafe  in  the 
names  and  for  the  ufe  of  the  plaintiffs  and  their  late  part- 
urn  5Q1000/.  Bank  3  per  cent.  conf.  ann.  and  in  the 
mean  time,  and  until  fuch  flock  (hould  be  purchafed, 
fhoitld  account  to  the  plaintiffs  and  their  late  partners 
for  the  dividends  thereon  from  Midfumtner-day  then  laft 
paft  *  and  that  for  the  purpofc  of  leaving  to  the  plain* 
tiffs,  &c.  and  realizing  the  faid  purehafe,  the  defendant 
fliould  depofit  in  their  hands  certain  bills  of  exchange  to 
the  amount  of    i8,oooAt  drawn  upon  Bedford  and 

Keighlej, 
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1809*  Keighley%  and  accepted  by  them,  together  with  other  bills 
of  lading  and  policies  of  infurancc  equal  to  the  fum  re- 
quired  to  purchafe  the  faid  50,000/.  dock,  as  foon  as  die 
fame  (hould  come  to  the  hands  of  the  defendant.  That 
the  fum  required  to  purchafe  the  faid  50,060/.  dock  ex- 
ceeds 25,00c/.  by  a  large  fum,  and  that  the  dividends  on 
the  Arid  50,000/.  (lock  amounted  to  1500/.  a*year,  which 
exceeds  5/.  per  cent,  on  the  25,000/.  advanced.  Thirdly, 
a  fimilar  plea  as  to  25,000/.  part  of  the  fums  mentioned 
in  the  firft  and  fecpnd  counts.  The  replication  denied 
the  corrupt  agreement  dated  in  each  of  the  two  laft 
pleas,  and  concluded  to  the  country- 
It  was  proved  that  the  defendant  had  in  1780  opefied 
an  account  with  the  plaintiff's  houfe.  Between  that 
time  and  the  20th  of  May  1794,  very  large  advances 
were  made  by  the  houfe  to  the  defendant.  On  that  day 
be  gave  them  a  bond  for  1 0,000/. ,  and  on  the  22d  of 
May  1794  he  gave  them  a  bond  for  10,900/.  When 
thefe  two  bonds  were  carried  to  the  defendant's  credit* 
there  remained  a  balance  in  his  favour  of  35/.  fpx.  3*/., 
and  a  new  account  was  opened,  in  which  he  was  credited 
for  that  fum.  On  the  lft  of  September  1794  the  deed 
mentioned  in  the  firft  count  was  executed.  The  de- 
fendant's debt  continued  to  increafe,  and  further  fecurity 
was  demanded :  upon  which  the  deed  of  the  4th  March 
1797  mentioned  in  the  fecond  count  was  executed.  On 
the  30th  of  June  1798  the  defendant  was  indebted  to 

the  houfe,  exclu five  of  the  two  bonds,  in  8534/.  6/.  2/., 
snaking,  with  the  fums  for  which  thofe  twoboods  were 
given,  29,434/.  6s.  aJ.  After  fome  negociation,  an 
agreement  was  made,  the  purport  of  which  was  dated  in 
the  following  letter,  which  it  was  alfo  agreed  (hould  be 
written  and  figned  by  the  defendant :  "  London >  08*- 

kr 
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htr  1 6th,  1796-  Meflrs.  Boidero,  Adey9  Lujbihgton,  and 
Bolder*.  Gentlemen,  la  confequence  of  your  having 
placed  to  the  credit  of  my  account  with  your  houfe  the  e^ainft 
fum  of  25,000/*,  I  hereby  engage  to  purchafe  into  your 
names  the  fum  of  50,000/.  Bank  3  per  cent.  confoKdated 
annuities,  and  to  account  to  you  for  the  dividends  there- 
on from  Midfummer-day  laft.  And  for  the  purpofe  of 
Securing  to  you  and  realizing  the  above  faid  purchafe,  I 
promife  to  depofit  in  your  hands  certain  bills  of  ex- 
change to  the  amount  of  18,000/.  ftcrling,  drawn  upon 
the  firm  of  Bedford  and  Keigbky%  accepted  by  them,  to- 
gether with  other  bills  of  lading  and  policies  of  infur- 
ance,  equal  to  the  amount  of  the  fum  required  to  pur- 
chafe the  faid  50,000/.  Bank  3  per  cents.,  as  foon  as  the. 
lame  fliall  come  to  my  hands :  and  which  fum  of  25,000/. 
has  been  thus  applied  by  you,  at  my  defire,  for  my  ac- 
commodation.  (Signed)  Henry  Jackjbn"  The  3  per 
cents,  were  on  that  day  51  J.  They  had  for  fometime 
before,  and  when  large  advances  had  been  made  by  the 
houfe  of  the  defendant,  been  lower  than  50A  In  pur* 
fuancc  of  the  above  agreement  the  25,000/.  was  put  in 
figures  to  the  defendant's  credit  in  his  running  ca(h  ac- 
count, although  no  money  was  paid  to  the  houfe  by  him. 
On  the  fame  16th  of  Ofiober  1798  the  houfe  debited  the 
defendant  with  2568/,  16/.  as  for  the  purchafe  of  5000/. 
ftock,  at  the  price  of  the  day,  51}.  The  houfe  continued 
as  before  to  honor  his  drafts,  and  to  make  and  receive 
payments  on  his  account;  the  balance  of  which  pay* 
ments,  fubfcquent  tp  the  date  of  the  letter,  and  up  to 
the  time  of  his  bankruptcy,  which  took  place  in  O&oher 
1803,  amounted  to  a  fum  exceeding  25,000/*  A  regular 
intereft  account  was  kept.  Before  the  bankruptcy  of  the 
defendant,  credit  was  given  to  him  in  account  for  the 

6  amount 
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1809*  amount  of  the  bonds  before  mentioned,  and  they  weft 
jj^Tto  delivered  up  to  him  by  the  plaintiffs.  No  (lock  has  ever 
agmnfi  \)ttn  purchafed  in  purfoance  of  the  agreement.  The 
queftion  was,  Whether  in  ftating  the  balance  due  by  the 
defendant  to  the  plaintiffs  upon  the  covenant  in  the  de- 
claration, he  were  entitled  to  credit  for  the  25,000/.  and 
intereft,  for  which  he  had  credit  in  account  on  the  16th 
of  OShber  1 798  ?  If  he  were,  then  the  balance  due  to  the 
plaintiffs  will  be  26,991/.  zr.  6 J. 5  for  whieh  the  vetdtd 
in  that  cafe  U  to  be  entered :  If  he  were  not,  then  the 
balance  due  to  the  plaintiffs  will  be  58,241/.  2/.  <ML,  for 
which  the  rerdift  in  that  cafe  is  to  be  entered. 

Drnmpur  for  the  plaintiffs.  It  appears  upon  the  cafe 
that  the  plaintiffs  have  really  advanced  to  the  defendant 
in  principal  and  intereft  fums  equal  to  the  larger  balance 
now  claimed  by  them  j  and  the  defendant  attempts  to 
reduce  that  balance  by  confidering  the  fi£kitious  credit 
of  25  000/.  with  the  intereft  thereon,  agreed  to  be  cat* 
ried  to  his  account  by  the  plaintiffs  as  a  real  payment 
made  by  him  under  the  circumftances  of  the  cafe,  and 
principally  under  the  agreement  of  the  1 6th  of  OSober 
1798.    It  muft  be  admitted  that  this  agreement,  made 

when  the    ftock  to  be  purchafed  by  the  defendant! 

was  above  50/.  ftipulating  for  fuch  purchafe  to  be 
made  at  the  rate  of  the  ftock  at  50/.  was  illegal  and  in* 
valid ;  though  it  were  made  to  reimburfe  the  pUintihV 
boufe  for  advances  made  by  them  by  the  fale  of  ftock 
when  it  was  under  50/.  If  the  agreement  then  cannot 
ftand  in  their  favour,  it  onght  to  be  fet  afide,  in  toto> 
end  the  account  (hould  be  taken  between  the  parties 
•pon  the  xeal  advances  and  payments  which  have  taken 
places  that  is  by  debiting  the  defendant  with  the  money 

5  a&oallf 
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•dually  received  by  him  from  the  houfe,  with  legal  in-  1809. 
tereft  thereon,  and  crediting  him  only  with  the  fums 
actually  paid  by  him.  The  whole  account,  as  it  now  t**^ 
(lands  upon  paper,  is  unreal :  the  credit  of  25,00c/. 
agreed  to  be  given  to  him,  with  the  intercft  thereon,  is 
merely  ft&itious ;  and  it  is  by  means  of  that  fi&itious 
credit  only  that  the  defendant  now  feeks  to  liquidate  the 
principal  funis  and  intercft  due  on  his  bonds,  as  if  that 
amount  in  ca(h  had  been  paid  to  the  houfe.  The  plain* 
tiffs  do  not  claim  this  25,000/.  as  an  advance :  they  fay 
that  it  was  not  advanced :  it  is  the  defendant  who  fays 
it  was  an  advance ;  though  he  inGfts  that  he  is  not  to  be 
charged  with  it  by  reafon  of  the  ufurious  agreement : 

and  yet  he  claims  to  have  the  benefit  of  the  payments 

• 

made  by  means  of  this  fi&itious  advance.  An  invalid 
agreement  has  been  entered  into  upon  the  baGs  of  a  fi£U- 
tious  advance,  which  in  truth  was  not  made ;  but  upon 
the  aflumption  of  fuch  fi&itious  advance  the  fums  really 
due  upon  legal  fecurities  have  been  given  up :  and  the 
defendant  now  infifts  on  giving  effed  to  the  illegal  agree*  ' 
raent,  fo  far  as  he  is  to  be  benefitted  by  the  furrender  of 
thofe  fecurities ;  while  he  endeavours  to  avoid  it  in  re* 
fpc&  to  the  confideration  agreed  to  be  paid  by  him  for 
the  benefit  he  has '  received.  [Lord  Ellenhorough  C.  J. 
Would  not  this  argument  apply  as  a  cure  for  ufurious 
CQntraCts  in  general.  It  may  be  faid  that  there  was  no 
contract  for  a  loan,  becaufe  the  contrail  was  illegal.  If  the 
parties  agreed  to  conGder  this  credit  as  a  fum  paid  in  hand 
atthe  time  upon  a  new  agtcement,  why  (hould  it  not  be 
fo  confidercd  in  a  court  of  jpftice  ?]  If  a  payment  in 
money  had  actually  been  made,  the  legal  confluences 
arifiog  upon  the  fa&s  mull,  have  attached :  in  that  caf< 
Vol.  XI.  Sf  tb» 
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1809.  the  houfe  would  at  leaft  have  had  tic  benefit  of  the  pay* 

'  mem  in  money,  inftead  of  patting  down  to  many  figures 

tgmxft  upon  paper,  which  was  all  that  pafied  upon  the  occa- 

jACitaN.  Con ;  bu|  ^  piaintift  hire  derived  no  benefit  from  the 

agreement :  it  has  never  been  carried  into  tS6& :  they 
hare  given  up  good  fceurities  for  that  which  turns  out 
to  be  wafte  paper,  and  they  only  defire  that  the  credit  far 
15,000/.  which  has  been  carried  in  fignra  to  the  de- 
fendant's account,  without  any  adual  payment  or  valet 
-for  it,  may  be  fttuck  out,  and  each  party  be  put  in  the 
fame  condition  as  before  this  void  agreement,    • 

• 

Starlet,  contra,  was  flopped  by  the  Court. 

Lord  Ellenborough  C.  J.  How  can  it  be  faid  that 
this  agreement  has  not  been  carried  into  effe&  ?  The 
tranfaQion  is  treated  as  an  imaginary  one,  and  the  credit 
given  to  the  defendant  for  the  25,000/.  agreed  upon  is 
laid  to  be  a  fiAitious  credit  \  but  I  cannot  call  it  fo :  it 
.  is  a  real  credit.  On  the  one  hand  the  plaintiffs  carried 
that  fum  to  the  credit  of  the  defendant  in  their  account 
with  him,  as  if  it  were  fo  much  money  paid  by  him  into 
Ins  banking  account :  on  the  other  hand,  he  drew  upon 
them  in  confequence  of  fuch  credit  for  different  fums  as 
he  wanted  them :  it  can  make  no  difference  in  this  re- 
fpe£k  whether  he  drew  for  a  part  or  for  the  whole. 

Gfeoss  J.  agreed. 

Lt  Blanc  J.  The  *£,ooo/«  was  entered  in  the  plab» 
tiff's  books  as  an  article  of  credit  to  die  defendant's  ac- 
count, and  he  drew  for  it  aa  he  wanted  it.    The  Cftdk 

cantitt  therefore  be  fifid  to  he  fiAitfettt* 

*     Bat  lit 
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Baylhy  J*  If  the  plaintiffs  had  advanced  the  money 
to  the  defendant  with  one  hand  and  received  it  back 
with  the  other  in  difcharge  of  the  bonds }  no  ob/e£Uon 
could  bare  been  made  to  it  as  a  fictitious  credit.  But 
this  is  in  cffcQ  the  fame  thing :  the  plaintiffs,  upon  the 
faith  of  the  agreement  ftated  in  the  cafe,  have  given  the 
defendant  credit  for  the  25,000/.  as  fo  mach  money  paid 
by  him  into  his  account  j  and  they  hate  given  him  credit 
fo*the  amount  of  the  bonds,  which  were  delivered  up  to 
him  :  and  now  they  would  throw  thefe  items  of  credit 
tot  of  their  books  as  fictitious. 

Verdi&  to  be  ciitered  fof 
26,991/.  as*  6tL 


Sir  Walter   Stirling  and  Others  againfi  s*tu,d*n 

VAUGHAN.  * 

*Y HIS  was  an  aftion  on  a  policy  of  infurance  eflWkd  a  prize  taken 

by  the  plaintiffs,  as  agents,  upon  a  (hip  called  thtf  ^£%$ 

Prize,  No.  3.  and  her  Cargo  from  Monte  Video  to  London.  Is  lolurabJ« on 

w  ^  °  account  of  tbt 

The  fubje&  of  infurance  was  a  prize  taken  from  the  intend  of  the 

o-ji.l,  •   •        r  r    *.  .  captors,  under 

Spaniards  by  the  conjoint  forces  of  the  army  and  navy  then.  45(7.3. 

upon  the  expedition  to  the  river  Plata /  and  the  intereft  whfchgUts 

was  averred  by  the  fiTft  count  to  be  in  the  King ;  by  rhe  !?£ t>nfift 

fceond  to  be  in  the  captors  \  and  the  third  count,  without  S/mmtion 

averring  any  intereft,  alleged  that  it  was  not  in  his  ma-  '"^  on|y  lo 

*  °  the  apportion- 

jeily  of  ii»  any  of  his  fubjc&s.    The  lofs  was  alleged  to  ment  ofthc 

•      .       .  .t      r    •      *  *  .  crown  as  to  the 

be  by  the  perils  of  tbe  tea  on  the  voyage  home.    At  the  refpeawe 

trhl  before  Lord  Elltnborough  C.  J.  at  Guildhall,  Admiral  **"'' 
Murray  wae  called  a*  a  witnefe  to  (hew  on  whefe  account 
the  infurance  waa  effected ;  and  be  depofed,  that  after  the 
capture  *f  this  and  other  prize*  by  the  conjoint  forces 

S  f  a  employed 
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1 809*  employed  on  the  expedition,  a  Mr.  Blacker  was 
Stmling  prize  agent  for  (hips  by  the  naval  and  military  comm-inA* 
*Z«*ft  ers«  to  ad  on  behalf  of  all  inUrtflti  in  the  capture  1  and 
from  him  orders  wwfe  received  at  home  to  infare  every 
thing  in  which  the  captors  wetfc  imerefted  r  bat  it  did  not 
appear  that  Btachir  had  received  any  appointment  or  di- 
re&ien  from  the  Treafuty  or  any  other  department  of 
government  authorizing  himfpecifically  to  infitre  or  take 
cave  of  the  mterefta  of  the  crown,  further  than  at  fach 
an  authority  might  by  law  be  inferred  from  his  appoint* 
ment  as  prize  agent  by  the  captors,  and  the  dfac&ions 
received  by  him  from  them  to  acl  on  behalf  of  all  interefiei 
in  the  capture.  Neither  was  there  any  evidence  of  the 
King's  having  repudiated  fuch  an  authority*  The  prize 
was  loft  by  the  perils  of  the  fea  in  her  voyage  homewards, 
and  before  any  condemnation  of  her  in  the  Court  of  Ad- 
miralty. Under  thefe  circ  um  (lance s  Lord  Ellenboromgh 
C.  J.  left  it  to  the  jury  to  infer  an  authority  from  the 
crown  to  the  captors  to  caufe  infurance  to  be  made,  or 
<an  adoption  of  it  when  made  on  behalf  of  its  intereft  ia 
the  prize,  in  which  the  captors  them&ivcs  had  at  lead  aa 
eventual  intereft :  and  coafidering  that  the  plaintiffs  were 
entitled  to  recover  either  011  the  firft  orfecond  count* 
though  he  relied  principally  at  the  time  upon  the  former; 
his  Lordfhip  advifed  the  jury  to  find  a  verdift  for  the 
plaintiffs  *  which  they  did  accordingly* 

A  new  trial  was  moved  for  in  this  term  apon  two 
grounds;  lft,  That,  admitting  the  King  to  have  a*  infer* 
.  able  intereft  in  a  prize  before  condemnation,  yet  that  there 
was  no  evidence  to  (hew  that  the  infurance  was  autho- 
rized by  or  in  fa&.  made  on  account  of  bis  majefty,  fo  ss 
to  warrant  the  verdi£fc  for  the  plaintiff  on*  he  firft  count. 
That  the  direction  given  by  the  captors  to  fbci*  pnae 

agent 
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■gf  nr,  to  infurc  on  behalf  of  all  tnterefltd  in  the  capture f         1809. 
was  evidently  meant  only  to  exprefa  the  interefts  of  the        — — 

r  Stiiltnc 

<aptors  themferves,  which  in  the  event  of  condemnation  *gai»ft 
would  have  been  vefted  in  them :  and  there  was  no  con- 
templation at  the  time  of  the  feparate  intcreft  of  the 
crown:  zdly,  That  the  verdiA  could  not  be  fvftained  on 
the  fecond  count,  which  averred  the  intcreft  to  be  in  the 
captors ;  for  before  condemnation  they  had  110  inferable 
intereft :  they  had  not  even  a  tight  to  call  for  an  adju- 
dication in  the  Admiralty  Court ;  for  the  crown  might 
releafe  the  capture  at  any  time  before  condemnation  |  as 
was  eftabliihed  in  the  cafe  of  the  Elfebe  (a) ;  and  the 
captors  could  not  then  proceed  further  to  call  for  an 
adjudication. 

The  AtUrnej»Gtntral%  Gar  row,  and  Toddy  now  (hewed 
£aufe  againft  the  rule  for  a  new  trial,  and  infilled  ftrongly 
upon  the  plaintiff's  right  to  fuftain  the  verdifi  upon  the 
fecond  count,  alleging  the  intereft  to  be  in  the  captors. 
This  point,  they  faid9  was  decided  in  the  Omoa  cafe  (b) : 
the  prize  there  infured  was  made  by  the  joint  capture  of 
the  army  and  navy,  and  one  of  the  counts  averred  the 
intereft  to  be  in  the  captors ;  and  the  Court  exprefsly 
decided  that  they  had  an  infurable  intereft  before  condem- 
nation. And  though  that  decifion  has  been  queftioned  by 
individual  judges  of  great  refpeft  and  authority  (r),  fup- 
pofing  it  to  have  been  decided  upon  the  ground  that  a 
mere  expectation  of  a  grant  from  the  crown  after  con- 
demnation was  infurable;  yet  that  cafe  is  not  denied  to 

(0)  $R«6.  ,41m.  Rep.  17% 

(A)  Le  Cm  v.  Bug bes, Park  $*  Inf.  (6th  edit.)  35S. 
(c)  See  the  fum  of  all  the  opinions  in  the  report  of  Lwtna  v.  Cra*rwra9 
'  in  Dom.  Proc.  1  New  Rep.  269.  where  the  whole  fiibjed  of  infurable 
interefts  is  very  amply  difcuffed. 
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I&09*  be  fupportable  00  other  grounds;  and  it  his  never  been 
STitLiMo  oveiHruIcd  by  the  judgment  of  any  coart.  And  now, 
^*g™fi  fi^ce  the  ftat.  45  Geo.  3.  <.  72.  /  3.  vetting  the  property 
of  all  prizes,  taken  by  the  conjoint  force  of  the  army  sod 
nary,  in  the  conjoint  captors,  after  condemnation ;  the 
doubt,  which  was  fuggefted  againft  that  decifion,  that 
part  of  the  captors  there,  namely  the  army,  had  no  into* 
reft  in  the  prize  even  after  condemnation,  and  could  only 
have  been  entitled  to  Chare  by  the  tnere  grace  of  the  crown, 
*is  dene  away.  It  is  true  that  die  crown  may  ft  ill  releafe 
the  prize  before  condemnation  |  but  that  grows  out  of  its 
prerogative  of  making  peace  or  war,  and  has  no  relation 
to  the  queftion  of  property.  For,  Gncc  tHe  a£k  in  quef- 
tion,  though  the  property  is  (till  condemned  in  point  of 
form  to  the  crown,  yet  the  joint  captors,  (as  the  navy  be- 
fore had  under  the  naval  prize  z€t  and  the  king's  proclama- 
tion,) have  the  abfolute  intereft  in  the  property  imme* 
diately  upon  condemnation  :  and  this  was  held  in  Mor* 
rough  v.  Comyns  (a),  to  relate  back  to  the  time  of  the 
capture.  [Lord  Ellenborougb  C.  J.  faid  that  the  right  of 
releafing  before  condemnation  was  an  implied  exception 
in  the  grant  of  prize  by  the  crown.  The  grant  of  the 
fubjeft-matter  mud  be  underftood  with  this  provifo,  that 
It  remains  in  the  crown  to  grant  up  to  the  time  of  con- 
demnation :  for  the  crown  cannot  do  any  thing  in  dif- 
paragement  of  its  own  grant  any  more  than  a  f object.} 
At  all  events  the  captors  had  in  the  mean  time  a  lawful 
poffeffion,  authorized  by  the  king's  command  to  feize 
the  property  of  the  enemy,  which  gave  them  a  fpecial 
property  in  the  prize,  fubje&  to  veft  absolutely  upon 
condemnation  ;  and  this  was  fufficient  to  give  the  cap* 
tors  an  infurahle  intereft.    The  power  of  the  crown  to 

releafe 


VAUCMAIf* 


in  thb  Fiftieth  Tear  o*  GEORGE  MX.  6*3 

releafe  the  prize  to  the  captured  before  condemnation  is  1*09. 
only  a  qualification  of  the  right  of  the  captors  \  the  ■— 
crown  can  no  longer  take  the  prize  to  its  own  ufe  or  ag*infi 
give  it  to  another.  But  fuppofing  there  were  any  tech- 
nical obje&ion  to  conGderrng  thi6  a*  an  infurable- intereft, ' 
againft  the  plain  understanding  of  mankind  upon  thcfub*- 
jefl,  and  the  long  eftablifhed  prafiice  of  infuriog  cap-* 
three  made  by  the  King's  fliips  or  by  privateers  at  fea,  it* 
feems  to  be  admitted  on  all  hands  that  the  crown  has  aa 
infurable  intereft  in  prizes  made  by  its  own  officers,  and 
which  are  ever  proceeded  againft  and  condemned  in  the 
name  of  the  crown.  Then,  in  furtherance  of  the  intereft 
of  the  crown  in  the  prize,  the  captors,  who  are  a£Ung 
by  the  command  and  for  the  benefit  of  the  crown,  may 
well  be  confidered  a$  having  an  implied  authority  to  in- 
fure  the  captured  property.  The  infurance  was  dire&ed 
to  be  made  for  all  interefts.  The  King  might,  if  he 
plea  fed,  have  repudiated  the  infurance  fo  far  as  his  Sepa- 
rate intereft  was  concerned :  but,  without  an  exprefs  re- 
nunciation, it  may  fairly  bcaffumed  that  the  captors  had 
his  authority  for  doing  every  thing  ufual  and  proper  for 
the  prefcrvation  of  the  captured  property,  and  among  other 
things  for  infuring.  [L>rd  Etlenhrough  GJ.  The  law  will 
prefume,  if  nothing  appear  to  the  contrary,  that  every 
perfon  accepts  that  which  is  for  their  benefit*  And  here 
it  is  for  the  benefit  of  the  crown  to  preferve  the  prize,  if 
it  were  only  for  the  purpofe  of  fecuriug  to  the  captors 
the  reward  which  its  bounty  had  provided  for  them  in 
the  event  of  condemnation.  Befules,  the  de  fafto  captors 
have  a  fpecial  property  in  the  thing  captured,  founded 
upon  a  lawful  poffeflion,  which  they  hold  for  thofe  who 
are  ultimately  found  to  be  interefted  in  it :  and  unlefc  It 
be  (hewn  to  be  a  mere  tortious  capture^  it  mud  be  taken 
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I  lop*       to  be  a  lawful  capture  and  poflfeflion  by  them.    That 
.  view  of  thefubjc&  relieves  it  from  all  queftioo,  whether 

*gm*p  a  mere  expectation  of  a  fubfequeot  grant  from  the  crown 
be  infurable  as  an  intereft  in  the  fubject -matter.]  In* 
finances  are  conftantlj  effected  by  the  orders  of  a  fuper- 
cargo,  and  no  inquiry  is  ever  made  at  the  trial  as  to  his 
authority :  it  is  taken  to  arife  from  the  nature  of  his 
employment,  which  is  to  fuperintend  and  preferve  the 
property  of  his  employer  committed  to  his  charge.  So 
here,  it  is  equally  the  duty  of  the  captors  to  preferve  by 
all  reafonable  care  the  property,  when  captured  from  the 
enemy,  as  to  make  the  capture ;  and  infurance  is  one  of 
the- moil  ordinary  means  of  prefervirig  naval  capture. 

.  Part,  Marryat,  and  Carr,  on  .behalf  of  the  defendant, 
the  underwriter,  argued,  Fir  ft » that  the  evidence  did  not 
fupport  the  firft  count,  averring  the  intereft  to  be  in  the 
king;  for  the  policy  refers  to  Blacker**  letter*  flaring 
that  the  veflel  was  "  valued  at  6oco/.  as  per  W*  Blacker* 
letter  of  the  10th  of  September;"  and  u)  that  letter 
Blacker  requires  the  infurance  to  be  made  on  account  of 
tie  captors.  And  though  Admiral  Murray  faid  at  the 
trial,  that  Blacker  was  appointed  agent  of  the  prizes  for 
the  benefit  of  all  interefled,  that  mud  be  underftood  in 
the  fenfe  in  which  the  parties  themfelves  meant  it  at  the 
time,  which  was  evidently  intended  only  to  apply  to  the 
captors  themfelves,  without  any  contemplation  of  the  in* 
tertft  of  the  crown.  Then,  though  every  perfon  may 
be  pre  fumed  to  ratify  that  which  is  done  for  his  benefit; 
yet  it  mult  firft  be  (hewn  that  the  thing  done  was  in- 
tended  for  the  benefit  of  the  party  whofe  ratification  is 
implied.     And  the  cafes  of  Lucena  v.  Craufurd(a)  and 

(«)  2  Nrw  Mi}.  1691  &c 
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&rf£  v.  Tbompfon  (a)  *  (hew  that,  where  the  infurance  i*        1 809. 
efit&ed  with  another  view,  the  aflured  cannot  fecure  J 

S*ULl«Q 

themfelves  by  averring  an  intereft  in  the  crown,  whole      _  agmnf 
benefit  was  not  intended  at  the  time,  though  the  crown 
had  an  inferable  tntereft.    [Lord  Ellen  borough  C.  J.  ob- 
served that  in  the  latter  cafe  it  was  fpecifically  found  at 
a  faift,  that  the  infurance  was  made  on  account  of  the  cap* 
tors  1  and  it  appeared  that  they  had  no  iofurable  tntereft 
in  the  fubjeft-matter  at  the  time  of  the  capture  made] 
In  Lucena  v.  Craufurd  evidence  was  given,  by  Mr.  Rofe  of 
the  Treafury,  to  (hew  the  adoption  of  the  infurance  by  the. 
crown.     At  any  rate,  they  added,  the  crown  could  not 
be  entitled  to  the  benefit  of  the  infurance  as  upon  an 
implied  authority,  if  it  would  not  have  been  liable  alfo 
to  the  expence  of  the  .premiums;  which  liability  they  de- 
nied, in  the  abfeoce  of  any  proof  that  the  crown  had 
adopted  the  aft  of  the  agent.    And  it.  would  be  ftrange 
to  imply  an  authority  from  the  crown  to  iofure  prize  (hips 
in  its  name  for  the  benefit  of  the  emptors,  when  it  neve* 
infured  its  own  (hips.    It  may  even  be  queftioned  whe- 
ther, a  priori,  it  be  for  the  benefit  of  the  crown  to  infure 
in  general  %  though  it  may  happen  to  be  fo  in  a  particu- 
lar cafe  in  the  event*    Secondly,  they  argued  that  the 
captors  had  no  infurable  intereft,  as  well  on  the  general 
ground,  which  has,  been  fo  often  before  difcuficd,  as  on 
the  recent  ftatute  45  Geo.  3.  c.  72./  3.,  which,  they  ob- 
obferved»only  gave  the  intereft  and  property  in  any  prize, 
taken  by  the  conjoint  forces  of  the  navy  and  army,  to 
the  captors  "  after  final  adjudication  thereof  as  lawful 
prize"  in  the  Court  of  Admiralty }  and  that  too,  fabjeft 
to  the  King's  apportionment  as  to  the  (hares :  and  till  con* 
demnation  the  intereft  remains  entirely  in  the  crown, 
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1 809*  bccaufc,  as  it  appears  by  the  oafe  of  the  Elfcbe  (*),  the 
crown  may  release  St  With  refpeft  to  the  capon 
having  an  inferable  intereft  on  account  of  their  having 
a  lawfuUpofleffion ;  k  was,,  they  faidf  begging  the  quef- 
tion }  for  till  condemnation  it  could  never  be  afoertaioed 
whether  the  pofieffion  were  lawful  or  not :  and  the  liabi- 
lity over  of  the  captors  for  eofts  and  damages  applied 
rather  to  an  illegal  than  to  a  legal  capture.  [Bayly]. 
lord  EUa»%  in  the  cafe  oiLucena  v.  Craufurd{b\  did  aot 
deny  that  captors  might  have  an  inferable  intereft, 
grounded  upon  a  lawful  pofleffion,  coupled  with  the  lis* 
bility  to  anfwer  for  it*  Lord  EiUnbgrough  C»  J.  They 
might  maintain  trefpafs  or  trover  againft  a  wrongdoer 
upon  that  pofleffion.]  It  was  doubted  in  Luctna  v.  Gw 
furd  whether  the  commiflioners  could  have  maintained 
fuch  actions.  [Lord  EUtnhrmgh  C.  J.  The  doubt  there 
arofe  upon  the  particular  circumftances  of  the  cafe  5 
becaufe  the  commiflioners  had  not  the  poficflion,  nor 
any  right  to  the  pofleffion,  of  the  prize  till  it  was  brought 
into  port :  and  that  was  the  great  difficulty  of  die  cafe. 
But  I  cannot  con  fide  r  this  as  a  mere  cxpeftative  intereft.] 
It  is  a  fufficieot  anfwer  to  the  fecond  count, that  the  captors 
had  no  property  in  the  goods,  by  the  late  a£t,  before  coin 
demnation  \  and  without  property  (c)  they  had  no  inferable 
intereft  in  them.  And  as  to  the  firft  count,  if  it  were  a 
matter  of  £a£t,  whether  the  captors  had  an  authority  from 
(he  King  to  iofure  and  did  infere  00  hie  account,  and  it 
were  not  necefbrily  to  be  prefemed  from  the  relation  in 
which  they  ftood  to  the  crown ;  then  the  defendant  was 
entitled  to  have  that  fa&  found  in  the  negatirc  upon  the 
evidence  laid  before  the  jury  at  the  trial. 

(«)  5  JUb.  Aim.  Rep.  173.  (*)  %  Ntvi  Ref.  3*3. 

(<)  Vide  %tfewRej>.  j»;t 

Lord 
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Lord  Eixenborough  C.  J-    A  general  verdiA  has        1809. 
been  given  for  the  plaintiff  upon  the  declaration  in  this       l 
cafe,  which  contains  three  different  averments  of  intereft        sgabft 
in  fomany  count©  j  one  of  them  averring  the  intereft  to       *0CHA. • 
.be  in  the  King ;  another*  in  the  captors  3  and  a  third  in 
ibme  pexfon  other  than  his  majefty  or  any  of  his  fubje£ta. 
The  latter  count  is  out  of  the  queftion;  no  evidence  hav- 
ing been  given  of  any  authority  from  fuch  other  perfoft 
to  infure:  the  verdift,  therefore,  muft  be  fuftained,  if  at 
all,  either  upon  the  firft  or  fecond  count*    The  fubjeft-  * 
matter  of  the  infurance  was  a  prize  taken  by  the  army  and 
navy  conjointly  *,  and  the  words  in  which  the  authority 
is  dated  to  have  been  given  to  Blacker  to  infure  were, 
that  he  was  appointed  prize  agent  for  (hips  by  the  naval 
and  military  commanders,  to  aft  on  behalf  of  all  interffled 
in  the  capture;  and  under  that  authority  he  dire&ed  the 
infurance  in  queftion  to  be  made.    The  inclination  of  my 
mind  at  the  trial  was,  that  this  might  be  confidered  as  a 
fpecific  authority  to  aft  on  behalf  of  the  King  as  well  as 
of  the  immediate  captors  \  but  I  wquld  not  rely  altoge- 
ther on  that,  when,  according  to  the  more  obvious  and 
probable  meaning  of  the  words,  the  authority  was  meant 
to  be  given  for  the  benefit  of  the  captors,  under  the  appro* 
priation  of  the  crown  by  virtue  of  the  prize  a£t  of  the 
45  Geo.  3.    That  brings  it  to  the  queftion  of  intereft  in 
the  captors  under  that  ftatute ;  Whether  before  condem- 
nation they  have  fuch  a  veiled  intereft  in  the  fubje£t- 
matter  as  is  by  law  capable  of  being  infured  ?   And  there* 
fore  my  opinion  will  not  claflt  with  any  opinion  delivered 
in  any  other  cafe,  nor  with  the  letter  or  fpirit  of  the 
flat.  19  Geo.  2.  (r.  37.)  againft  gambling  or  wagering  poli- 
cies.   But  though  the  verdtd  would  be  fuftainable  upon 
thift  (hort  ground,  yet  I  with  to  confider  the  cafe  more  at 

large* 
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.1S09.        large.    For  all  valuable  purpofet  the  captors,  at  fech, 

mart  be  take*  to  reprefent  the  crown :  and  in  the  cafe 

of  Luccna  v.  Graufurd  it  was  considered  by  die  fame  noble 

and  learned  perfon  (a)  whofe  opinion  has  been  adverted 

to,  that  the  King  has  an  infdrable  intereft  in  a  prize  b*- 

.fore  condemnation :  and  yet  that  tiH  condemnation,  that 

•remains  fomethtng  wanting  to  complete  the  veiling  of  the 

fall  property  in  the  crown  (£),  and  to  enable  the  crown 

to  grant  it  to  others  as  againft  the  original  owners.    It  is 

the  fentence  of  a  Court  of  Admiralty  upon  the  queftion 

of  prize  which  concludes  the  queftion  of  property  againft 

the  original  owners,  according  to  the  cafe  of  Hughe:  r. 

^Cornelius  (e).    Then  by  the  aft  of  the  45  Geo.  3.  the 

crown  gives  up  its  right  in  the  prize  to  the  captors,  fab* 

jeQ,  however,  as  before,  to  the  final  adjudication  of  the 

property,  as  pri2e,  by  the  Court  of  Admiralty.     But  it  is 

faid  that  the  crown  may  Rill  releafe  the  prize  to  the 

• 

captured  before  condemnation,  and  therefore  the  captors 
tanuot  hare  an  infurable  intereft  in  the  property.  But 
that  right  of  the  crown  trenches  no  more  upon  the 
infurable  intereft  of  the  captors  under  the  ftatute,  than 
ttpon  that  of  the  King  himfelf.  It  is  then  obje&ed 
that  the  property  in  the  prize  may  never  become  vetted 
in  the  captors.  It  is  vefted,  however,  as  far  as  the  crown 
har  any  right  to  veft  it,  defeafible  no  doubt  by  an  adjudi- 
cation of  the  Cotart  of  Admiralty  againft  the  captors  to 
reftore  the  prize  to  the  former  others :  but  is  it  not  in 
common  experience  that  a  defeafible  intereft  is  infurable? 
It  is  the  cafe  of  every  cdofignee  of  goods  under  a  bill  of 
lading :  the  goods  on  their  paflage  home  are  liable  to  be 

(3)  U.EUm,  iJfav&p.  313.  (*)  VWttf.  319,  31* 

(c)  s  Skow.  131.    7".  R*j*  473,  and  Skh.  59. 

11  flopped 
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flopped  in  tranfitu,  and  his  intereft  defeated :  jet  can  it  1S09. 
be  faid  that  the  property  is  not  fo  far  veiled  in  the  con- 
signee at  to  entitle  him  to  iafure.  The  indcfeafibility  of 
the  property  therefore  is  not  the  criterion  of  an  tnfnrabk 
intereft.  Again,  what  is  the  cafe  of  an  executor  ?  Pro- 
bate is  neceflary  to  complete  his  title  t  yet  before  probate 
be  has  title  fufictent  to  enable  him  to  in&re.  The  cap* 
lore  have  the  aflnal  poffeffion  of  the  fiibjefi-matler  of 
infurance  by  the  grant  of  the  King,  the  only  perfoo  in  the 
kingdom  who  could  conteft  the  title  with  them.  They 
have  the  poffeffion,  with  a  partial  right  of  dttpoGng  of  the 
thing  immediately!  liable  indeed  to  have  their  right  de- 
jrefted  by  a  fentence  of  reftoration.  But  what  difference 
.is  there  between  the  right  of  the  captors  and  of  the 
crown  itfclf  in  thefe  refpeds?  The  affignce*  of  the 
crown,  as  they  may  be  ftyled,  muft  ft  and  in.  the  fame 
fituation  in  this  refpe£t  as  the  crown  itfclf.  This  is  not 
like  infuring  a  mere  expectation,  nor  like  the  cgfe  of  the 
Dutch  commUEonersi  who  had  no  intereft  in  the  (hips 
infiired  till  they  came  within  the  porta  of  the  realm.  Bat 
thefe  captors  had  a  prefent  poffeffion  and  a  right  to  main- 
tain trefpafs  againft  any  perfon  attempting  to  take  the 
prize  from  them.  Even  with  vefpeft  to  captors  in  ge- 
neral; fuppofing  the  prize  not  to  have  been  acquired  tor- 
tioufly,  but  jure  belli,  I  Ihould  think  that  in  refpedt  of 
fuch  their  lawful  pofleffion  and  fpecial  property,  they 
might  infure  •,  but  it  is  not  neceflary  in  this  cafe  to  decide 
that  general  point,  becaufe  here  the  captors  had  a  more 
perfed  right  \  they  had  not  only  a  right  of  poffeffion  but 
a  right  of  property  as  far  as  the  crown  had  the  power  of 
granting  it,  liable  only  to  be  difpoflefled  by  the  releafe 
of  the  crown  before  condemnation,  or  by  fentence  of 
reftoration. 

Grose 
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1809.  Grose  J.     The  plaintiffs  ft  and  in  the  ficuattaa  <rf 

-~^  6      captors  tit  a&ual  poffcfitan of  the  prise  in  fated,  and  hav- 

Vf^        ifig  every  right  of  property  which  the  crown  could  coaler 

Vaooman.         ■* 

upon  them ;  I  have,  therefore,  no  doubt  that  they  bai 
an  infaf able  intereft. 

* 

Li  Blanc  J.  The  intertft  if  firft  averred  to  be  ta 
the  King,  and  fecondly  in  the  captor*.  The  verdtft  ii 
general!  for  the  plaintiffs.  And  it  does  not  appear  to  me 
to  be  material,  for  the  purpofe  of  dtipofing  of  the  rule  for 
m  new  trial,  to  confider  how  far  the  v crdid  might  be  fop* 
ftirted  upon  the  firft  count!  because  it  may  eertaioly  be 
foppovted  on  the  fecond,  which  avers  the  intereft  to  be 
in  the  captors.  The  cafe  has  been  argued  firft  as  if  this 
had  been  a  natal  capture  folely ;  and  next  upon  the  flat 
42  Get.  3.  as  a  capture  by  the  nary  and  army  conjointly. 
But  though  the  terms  of  this  aft  and  of  the  former  aft 
for  the  diftribution  of  naral  capture  be  fbmewhat  differ- 
ent, yet  there  Is  no  material  variation  in  the  meaning  of 
them :  the  latter  ftatute  meant  to  give  the  property  of 
the  prize  to  the  joint  captors  in  the  fame  maimer  as  the 
former  ftatute  had  done  to  the  naval  captors ;  fobfeA 
only  to  an  appropriation  by  the  crown  of  the  tefpefiife 
proportions,  but  referring  no  part  of  the  property  to  the 
crown  itfclf.  So  that  now  the  joint  military  and  naral 
taptora  have  as  much  a  veiled  intereft  in  the  prize,  as 
the  fole  naral  captors  had  before.  *Hie  queftioa  then  is, 
whether  that  intereft  be  infurabte  ?  Now  it  never  was 
contended  that  an  abfolute  indefeaGbfe  veiled  intereft  in 
the  fubjed-matter  was  the  only  intereft  insurable.  Hie 
Cafe  of  a  conGgnee  of  goods  is  decifire  to  the  contrary. 
And  in  the  cafe  of  WJft  v.  Homcajllt  (a)  not  the  original 

configoet, 
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confignce,  but  one  who  agreed,  on  the  refu&l  pi  the 
/tther,  to  take  the  cargo,  and  who  accepted  a  bill  drawn  by 
the  confignor,  was  held  to  have  an  infurabk  intereft  iu  the  mg^f 
cargo  to  the  extent  of  hiMcceptspce.  Is  this  then  a  mere  Va¥*j,a** 
^xpedation  ?  I  cannot  confider  that  to  be  a  mere  ex- 
pectation which  is  a  right  veiled  by  a£k  of  parliament, 
no  longer  fubjeft  to  the  abfolute  will  of  the  crown,  but 
only  fubjeft  to  its  power  of  releafing  to  the  captured  be- 
fore condemnation.  It  fecms  to  me  that  the  captors, 
under  this  a£t  of  parliament,  have  a  better  right  to  inf«re9 
in  refped  of  their  intereft  in  the  prize,  than  the  con- 
fignce in  the  cafe  of  Wolfe  v.  HorncafiU :  they  had ,  the 
abfolute  pofleflion  of  the  property,  and  their  right  to 
retain  it  was  only  fubjeft  to  the  releafe  of  the  property 
by  the  crown  to  the  original  owners  before  condem- 
nation* 

Batlbt  J.  I  agree  entirely  with  my  Lord  and  my 
Blockers  that  there  was  an  inferable  intereft  in  the  cap 
fori*  And  when  one  applies  common  feufe  to  the  fab- 
je£t,  and  excludes  technical  reafoning,  it  is  clfcar  that 
jhey  had  a  right  to  the  property  infured.  They  had  thi3 
right,  unlefs  the  crown  releafed  to  the  captured  before, 
or  did  not  think  proper  to  proceed  to  condemnation ;  but 
the  faith  of  the  crown  was  pledged  to  proceed  to  con- 
demnation, and  not  to  releafe  the  prize,  except  under 
fpecial  circumftances  involving  the  intereft  of  the  public. 
It  is  faid  that  the  legal  intereft  remains  in  the  King*  and 
fo  it  does,  becaufe  he  may  releafe  before  condemnation, 
and  he  may  alfo  change  the  proportions ;  but  the  King  can 
take  nothing  for  himfelf,  nor  give  it  to  any  third  perfons; 
and  when  it  is  condemned,  it  muft  go  to  the  captors. 

S  The 
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The  captors  have  the  pofleffion  of  It,  and  they  are  liable 
in  damages  to  the  original  owners  if  the  capture  has  bees 
•gmnft        irregularly  made :  and  there  have  been -many  cafes  where, 
though  the  capture  was  properly  made  under  the  cir- 
cumftances,  yet  the  captors  were  decreed  to  rcftore  die 
<hip  and  carge,  in  whole  or  in  part :  they,  therefore, 
ought  to  be  in  a  condition  to  reftore  the  value  in  cafe  of 
lofs,  if  ultimately  they  (houid  be  directed  by  the  Court  of 
Admiralty  fo  to  do.    The  intereft  in  the  prize  is  fo  far 
vefted  in  the  captors,  that  in  cafe  of  the  death  of  any  of 
them  before  condemnation,  his  (hare  when  condemned 
goes  to  his  representatives.    The  cafe  of  a  confignee  of 
goods  is  not  fo  ftroog  as  that  of  a  captor  in  favor  of  an 
infurable  intereft.    He  has  no  prefent  pofieffion  of,  he 
may  have  no  beneficial  intereft  in,  the  goods ;  and  in  cafe 
of  his  death,  his  lien  on  the  consignment  is  loft.    On 
reading  the  note  of  what  fell  from  Lord  EUm  in  the 
Houfe  of  Lords  upon  the  cafe  of  Lueena  v.  Craufuri*  it 
appears  to  me  that  bis  Lordfliip  considered  that  capcon 
would  have  an  infurable  intereft  upon  the  ground  on 
which  he  put  their  claim* 

Rule  difthargedt 
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1809; 

Howell  againft  Thomas  Richards.  jESjtb. 

HPHE  plaintiff  declared,  as  heir  of  one  Rd.  Howell,  Upon  Relearoncote* 

a  covenant  in  an  indenture  of  the  30th  of  May  1 783,  ana*  mt%Jtb- 

made  by  the  defendant,  and  alfo  by  Jofepb  Richards,  Anne  £*%££* 

his  wife,  and  D.  Richards,  to  the  faid  Rd.  Howell,  for  the  g^JJfj  j£ 

quiet  enjoyment  of  a  certain  tenement,   which  was  T^'f^'^? 

thereby  conveyed  to  the  faid  Rd.  Howell  and  his  heirs ;  t0  convey  ccr- 

upon  which  covenant  the  defendant  .was  thus  impleaded,  fee;  andaifi, 

And  the  defendant  did  by  the  faid  indenture  above  f^eo'^eof 

brought  into  court  here  covenant  in  manner  following,  viz*  tb^£r  *!„ 

that  he,  the  faid  Rd.  Howell,  his  heirs  and  afiigns,  fliould  ^7  fi<b  matter 

9  or  tmng  as  afori* 

and  might  from  time  to  time  and  at  all  times  thereafter  Jaid,  had  good 

peaceably  and  quietly  enter  into,  hold,  occupy,  poflefs,  J£wer  t0  ^-ant* 

and  enjoy  the  premifes  thereby  granted,  &c.  without  the  *^t£7the*" 

lawful  let,  fu'tt,  trouble,  denial,  claim,  or  demand,  entry,  R«fc»[ce  °*>M 

peaceably  and 

evi£Uon,  &c.  interruption,  or  difturbance  whatfoeter  of  §**«!?  •**«* 

bold,  and  enjoy 

or  by  the  faid  J.  Richards,  Anne  his  wife,  the  defendant,  the  premifes 

.__,.,.  .,  r   ,  ,    .  granted,  without 

and  D.  Richards,  or  any  or  either  of  them,  their  or  any  the  lawful  let  or 

or  either  of  their  heirs  or  aJEgns,  or  of  or  by  any  other  per*  ^UmknJrtbAr 

fon  orperfons  whatfoever  i  and  that  freely  and  clearly  aiid  ^l^jf^H 

abfolutely  acquitted,  exonerated,  releafed,  and  difcharged,  other  perfin  or 

perjons  wkarfo* 

or  otherwife  by  the  faid  Jof  Richards,  Anne  his  wife,  the  ever,  and  that 
defendant,  and  D.  Richards,  and  each  of  them,  their  and  mould  be  kept 
dach  of  their  heirs,  &c  well  and  fufficiently  faved,  de-  kderoJfied  by 

the  Rclealors 
and  their  lieira  againft  ail  other  titles*  charges,  Ac.  /m  and  except  the  eUef  rent  lifting  and 
payable  out  of  the  premifes  to  the  lord  of  the  fee.  Held  that  the  generality  of  the  cove- 
nant for  quiet  enjoyment  againft  the  Relcafors  and  their  hein,  and  any  other  perfon  or  per  Jon 
tvhatfaver,  was  not  re fl rained  by  the  qualified  covenants  for  gtcdiit/e  and  right  to  towey% 
Jar  and  netvxthfanding  any  acl  done  by  the  Rtieafori  to  the  contrary.  But  if  the  covenant  for 
quiet  enjoyment  weie  to  be  reftrair.cd  to  the  ads  of  the  Relcafors  by  any  qualifying  context, 
then  the  declaration  in  covenant,  ftating  it  by  itfelf  In  its  own  abfoluic  ttrmt,  without 
fuch  quali lying  context  belonging  to  it,  feems  to  be  an  untrue  ftatemcht  of  the  deed  injut>~ 
fiance  and  rffetl,  which  tlit  defendant  may  take  advantage  of  upon  the  general  iffue  of  noil 
eft  factum,  as  a  variance  and  ground  of  nonfuit  or  of  a  vcrdicx  for  htm* 

Vol.  XL  Tt  fended, 
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1809.        fended,  and  kept  harmlefs  and  indemnified  of,  from,  and 

Howili        againft  all  former  and  other  gifts,  grants,  &c.  jointures, 

RicHA«D        dowers,  right  and  title  of  dower,  &c,  ufes,  trufts,  &c. 

wills,   ftatutes  merchant,  of  the   ftaple,  recognizances, 

judgments,  executions,  &c.  rents,  arrears  of  rent,  annui- 
^  * 

ties,  &q.  forfeitures,  re-entries,  caufe  of  forfeiture'  and 

re-entry,  debts,  &c.  and  of,  from,  and  againft  all  other 
eftates,  titles,  troubles,  charges,  and  incumbrances  whatT 
foever,  fave  and  except  the  chief  rent  i  (Tiling  out  of  or 
payable  for  the  faid  premifes  to  the  lord  of  the  fee  of  the 
fame,  if  any  fuch  (hoiild  be  due.  The  plaintiff1  then  pro- 
ceeded to  aflign  a  breach,  that  fince  the  death  of  Rd. 
HoweIl%  whofe  heir  he  was,  he  had  not  been  permitted 
nor  was. able  to  hold,  occupy,  po fiefs,  and  enjoy  the  pre- 
mifes, &c. ;  but  that  after  the  death  oi  Rd.  Howell  he  was 
evi&ed  upon  an  eje&ment  brought  by  one  Mary  Ho%uell% 
.  widow,  who  at  the  time  of  making  the  faiil  indenture,  and 
continually  from  thence  until  and  at  the  time  of  the 
eviction  aftermentioned,  had  and  ft  ill  has  lawful  right  and 
title  to  the  premifes. 

The  defendant  pleaded  that  the  Indenture  in  the  declara- 
tion mentioned  was  not  his  deed;  and  alfo  pleaded  fcvcral 
fpecial  pleas,not  material  to  thequeftion;  which  arofe upon 
the  production  of  the  deed  in  evidence;  whether  the  vari- 
ance between  that  and  the  covenant  declared  on  were  fo 
material  in  fubfta^ce  and  legal  effe£r,  as  to  be  available  for 
the  defendant  upon  the  plea  of  non  eft  faftum.  The  cove- 
nants in  que  (lion  in  the  deed  ran  thus:  And  the  tixdjo/iph 
Richards  doth  for  himfeif  and  for  the  faid  Anne  his  wife, 
and  for  their  and  each  of  their  heirs,  &c.  and  the  faid  Tb+> 
mas  Richards  (the  defendant)  and  D,  Richards  y  for  them- 
fclvcs  feverally  and  refpe&ivtiy  and  for  their  feveral  and 
rcfpc&ivc  heirs,  &c.  do  covenant  with  the  faid  RJ.  /fcte*//, 

his 
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his  heirs,  &c.  in  manner  following,  viz.  that  they  the  faid         1 809. 
Jofeph,  Anne,  Thomas,  and  D.  Richards*  for  and  notnvith*        H        t 
Jlanding  any  aft,  matter,  or  thing  by  them  or  any  or  either  of      n  **™^r 
them  done  to  the  contrary,  now  at  the  time  of  the  fcaling,  &c» 
are,  or  fomc  or  one  of  them  is  or  are  lawfully!  rightfully, 
and  abfolutely  feifed  of  and  in,  or  well  and  fufficicntly 
entitled  to  the  premifes  hereinbefore  mentioned  to  be 
granted,  &c.  of  an  abfolute  and  indefeafible  eftate  of  in* 
heritance  in  fee  fimple,  &c.  without  any  manner  of  con- 
dition, truft,  &c.  or  Smy  other  matter,  reftraint,  caufe,~ 
or  thing  what  foe  ver  to  defeat,  &c.  or  incumber  the  fame 
eftate  \  and  alfo  that  they  the  faid  Jofeph,  Anne,  Thomas% 
and  D.  Richards,  fome  or  one  of  them,  for  and  notnviih* 
Jlanding  anyfuch  matter  or  thing  as  aforefaid,  now  have, 
or  fome  of  them  hath,  at  the  time  of  the  fcaling,  &c.  in 
himfelf,  hcrfelf^  or  tbemfelves,  good  right,  full  power, 
and  lawful  and  abfolute  right  and  authority  to  grant,  &c. 
the  faid  premifes  unto  and  to  the  ufe  of  the  faid  Richard 
Howell,  his  heirs,  &c.  in  manner  aforefaid,  and  accord- 
ing to  the  true  intent  and  meaning  of  theft  prefents*;  and 
Jihetvife  that  he  the  faid  Rd.  Howell,  his  heirs,  &c.  (hall 
and  may  from  time  to  time  and  at  all  times  for  ever  here* 
after  peaceably  and  quietly  enter  into,  hold,  occupy,  pof- 
fefs,  and  enjoy  the  premifes  hereby  granted,  &c.  with- 
out the  lawful  let,  fuit,  trouble,  dental,  claim,  or  de- 
mand, entry,  eviction,  &c.  or  difturbance  whatsoever, 
of  or  by  the  faid  J.  Richards,  Anne  his  wife,  T.  Richards, 
and  D.  Richards,  or  any  or  either  of  them,  their,  any  or 
either  of  their  heirs  or  dffigns,  or  for  cr  by  any  other  per/in 
or  perfons  wbat/oever ;  concluding  at  dated  in  the  de- 
claration. 

Whereupon  it  was  objected  at  the  trial  at  Weft- 
minjler,  before  Lord  Ellenborough  C.  J.  that  the  deed 
proved  did  not,  fupport  the  iflue  on  the  non  eft  fa£tum, 

T  t  2  inafmuch 
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1809.  inafmuch  as-  it  fee  wed,  by  comparing  the  part  of  the  or* 
venant  declared  on  with  the  antecedent   paragraph*, 

HOW  El  L 

s{«nft  which  k  was  faid  made  hot  one  entire  covenant,  that  it 
was,  in  effeft,  not  a  covenant  for  quiet  enjoyment  gene- 
rally againft  the  title  of  ail  perfons,  but  only  a  covenant 
againft  the  ads  of  the  covenantors  themfelves  and  thoft 
claiming  under  them9  by  reafon  of  the  prior  words,'  "/«r 
and  notmtbflanding  any  a&%  matttr%  or  thing  by  them  or  any 
or  either  of  them  done  to  the  contrary  %  &c.  which  pervaded  the 
whole  covenant.  Lord  EllenhrougkC  J.,  however,  was 
then  of  opinio©,  that  the  defendant  could  not  take  advan- 
tage of  this*  objection  on  the  plea  of  non  eft  fa&um ;  bat 
that  if  he  meant  to  infill  on  any  other  covenants  in  the 
deed  as  varying  the  legal  effr&  and  true  import  of  the 
covenant  declared  on,  he  ought  to  have  craved  oyer  of 
the  indenture,  and  fet  out  fuch  other  covenants  on  the 
record,  in  order  that  the  Court  might  judge  of  their  ap- 
plication to  the  covenant  fet  forth  in  the  declaration,  and 
their  effeft  upon  its  conftrndHon.  Though  he  agreed 
that  if  any  material  part  of  the  fame  integral  covenant 
were  omitted,  which  varied  the  fenfe  and  meaning  of  the 
other  part  declared  on,  on  praof  of  fuch  variance,  it 
would  negative  the  fa&  of  its  being  the  deed  of  the  dc- 
fend  ant.  But  his  Lordfliip  gave  the  defendant's  conn- 
fel  leave  to  move  to  enter  a  nonfuit,  if  the  Court  ftould 
'think  the  obje&ion  wcH  foundtd. 

Abbott  moved  accordingly  in  the  laft  term,  and  renewed 
the  objeftion  to  the  variance  made  at  the  trial,  and  cited 
Sands  v.  Ledger  (0),  the  cafe  of  an  indenture  fet  out  im- 
perfe&ly,  to  (hew  that  advantage  might  be  taken  of  the 
variance,  upon  the  plea  of  the  general  iflue,  at  nifi  prim. 

(*)  2  Li*  Jtyt  791* 
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And  he  alfo  referred,  amongft  other  cafes,  to  Browning  v.         1809. 
Wright  (a),  where  a  covenant  in  general  terms,  that  the  ■ 

covenantor  had  full  power,  &c.  to  convey,  was  held  to  be       HJ££iL 
qualified  by  all  the  other  fpecial  covenants  being  againft      Richaim. 
the  a£U  of  the  party  himfelf  and  his  heirs.    And  he  ad- 
verted to  the  general  rule,  that  deeds  were  to  be  pleaded 
according  to  their  legal  tffoft,  and  not  merely  in  the 
words  ufed. 

The  Attorney-General,  Peate,  and  Lord,  (hewed  caufe 
£gain(t  the  rule  in  the  fame  term,  and  contended  that 
from  the  true  conftrudion  of  the  terms  of  the  deed,  com- 
pared  with  the  particular  covenant  for  quiet  enjoyment 
-declared  on,  the  latter  was  properly  pleaded,  at  a  general 
covenant,  according  to  its  true  fenfe  and  legal  eficd,  and 
was  not  qualified  by  the  terms  of  the  covenants  for  title 
and  for  the  right  to  convey  :  and  that  if  the  whole  had 
been  fet  out,  the  conftru£tion  muft  have  been  the  fame* 
That,  therefore,  there  was  no  foundation  in  fubftance  for 
the  obje£Uon.  And  they  obferred  the  difference  between 
the  words  of  the  covenant  in  Browning  v.  Wright  (a)  and 
in  this  cafe ;  for  there  Wright  covenanted  that  he,  for 
find  mtwitbflanding  amy  thing  by  Urn  done  to  the  contrary, 
was  feifcd  of  the  premifcs  in  fee,  and  had  good  right  to 
convey >  which  marked  that  he  was  covenanting  againft 
his  own  ads :  and  that  covenant  did  not  contain  the 
large  words  which  are  to  be  found  in  the  covenant  in 
queftion $  namely,  where  the  releafors  covenant  againft 
evi&ion  or  diftarbance  by  themfelvcs  or  their  heirs,  or  by 
any  other  per/on  or  ptrfons  whatfotver.  The  faving  as  to 
the  chief  rent  alfo  (hews  that  the  parties  did  not  mean 
to  confine  the  covenant  for  quiet  enjoyment  merely  to 

(«)  iBof.&PuU.  13. 
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1  809*         their  own  afls.     The  words  of  every  covenant  are  to  be 
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taken  raoft  ftrongly  againft  the  covenantor.     And  in 
agamfi         Gainsford  w.  Griffith  (a),  a  covenant  in  a  leafe,  that  it  was 
good  and  indefeafible,  was  held  to  be  general,  and  not  re- 
{trained  by  the  fubfeqtfcnt  covenant  for  quiet  enjoyment 
/  without  any  let  or  d'tfturbance  of  the  defendant*     Bat  fup- 

pofing  that  the  generality  of  one  covenant  were  con- 
trolled by  the  particularity  of  others,  they  urged  that 
objection  could  only  be  taken  of  it  by  fetting  out  the 
the  deed  upon  oyer,  and  demurring ;  as  in  Browmirg  r. 
JPright,  Smith  v.  Teomans  (b)t  Sacbeverell  v.  Froggatt  (r), 
and  ottier  cafes  referred  to  in  the  notes  to  the  two  hit 
cafes.  And  they  faid  there  was  no  cafe  where  the  ob- 
jection of  fuch  a  conftrudive  variance  had  .  prevailed 
upon  the  plea  of  the  general  iflue:  in  Eliot  v.  Blake  (d) 
fuch  an  objection  was  over-ruled  :  and  in  Bali  v.  Squar* 
rj  (e)  it  is  faid  that  "  you  cannot  take  advantage  of  any 
covenant  omitted  in  the  plaintiff's  declaration,  on  an 
a&ion  of  covenant,  without  craving  oyer*19 

Part  and  Abbott,  in  fupport  of  the  rule,  argued  firft 
upon  the  words  of  the  refpedive  covenants;  that,  taking 
the  whole  together,  the  meaning  of  the  covenantors  was 
only  to  covenant  againft  their  own  ads,  by  reafon  of  the 
preliminary  words  "for  and  notiuithflanding  any  off,  mat' 
ter,  or  thing  by  them,  &c.  done  to  the  contrary"  &c.  which 
extended,  they  faid,  to  the  latter  covenant  for  quiet  eft- 
joyment  by  the  connecting  words,  u  and  Bhewife"  which 
made  it  all  one  fentence.  And  as  to  the  words  "  or  fir 
$r  by  any  other  per/on  or  perfons  what/bever*  they  were  to 
be  understood,  according  to  the  whole  context,  of  any 

{a)  1  SmuuL  59.  (h)  1  S*mm<L  316.  (t)  %  Satmd.  3(6. 

{J)  1  Lew.  88.  and  TV  fey.  65.  (*)  Ftrief.  354. 

perfons 
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perfons  claiming  from  the  covenantors*    As  in  Broughton  v.         1809. 
Conway  (a)  where  a  condition  in  an  obligation  by  the  ven-       howhl 
dor  of  a  lcafe  for  years,  that  he  would  not  do,  nor  had         *t<**fi 

'  Rich  a  iff*. 

done,  any  ad  to  difturb.  the  plaintiff  in  his  pofleflion,  but 

that  the  plaintiff  fhould  hold  and  enjoy  peaceably,  with-  . 
out  the  disturbance  of  the  defendant  or  any  other  perfont 
was  held  to  be  reftrained  to  the  difturbance  of  other  per- 
fons through  any  aft  of  the  defendant  himfelf.  It  was  nu- 
gatory to  rcftrain  th<?  former  covenants  to  the  covenantors9 
own  ads,  if  the  covenant  for  quiet  enjoyment  were  meant 
to  be  general.  They  alfo  relied  on  Browning  v.  Wright  (*)f 
as  being  the  (Ironger  cafe  againft  the  obje&ioo,  becaufe 
there  was  a  feparate  covenant  interpofed  between  the 
qualifying  and  qualified  covenants.  And  Gains  forth  v. 
Griffith  was  diftinguithed  as  being  a  cafe  of  leafehold. 
Then  if  the  covenant  for  quiet  enjoyment  were  in  legal 
conftruftion  a  qualified  covenant,  the  rule  is  clear,  as 
laid  down  in  Penny  v.  Porter  (c),  and  Miles  v.  Sbeward[d)9 
that  it  is  a  fatal  variance  to  (late  it  as  a  general  covenant : 
in  this  refpedt.  there  can  be  no  difference  in  principle 
between  contra&s  under  fcal,  and  other  contracts :  and 
the  cafe  of  Sands  v.  Ledger  (e)  (hews  that  advantage  may 
be  taken  of  this  upon  the  general  iffuc  in  an  aftion  on 
the  deed. 

Jjord  Ellenborough  C.  J.  faid  that  the  queftion 
raifed  was  of  general  importance  fuffkient  to  require  the 
Coirrt  to  look  into  the  cafes  before  they  delivered  their 
opinion.  The  cafe  accordingly  ftood  over  for  confidera- 
tion  till  this  term,  when  his  Lordfhip  delivered  the  opi- 
nion of  the  Court. 


(«)  Moeret  58. 

(*)  1  B»f.  &  Pull.  13. 

(()   %  Kfi/I,  2. 

(J)  8  r*ft,  S. 

(*)  a  Ld.  R*$.  79*. 
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1805.  .    This  was  a  motion  made  laft  term  for  leave  to  enter  a 

~"~ ■  sonfuit,  upon  the  ground  of  a  fuppofed  variance  between 

*g«n#  the  covenant  declared  upon,  and  the  covenant  proved  at 
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the  trial,  upon  the  plea  of  non  eft  raQam.    It  waa  an 
a&ion  of  covenant  brought  by  the  plaintiff,  as  heir  of  one 
Richard  Howell,  againft  the  defendant  aa  a  fevcral  cove- 
nanting  party  in  a  deed  of  releafe,  whereby  one  Jtfepb 
Richards  and  Anne  his  wife,  the  defendant  Thomas  Rich- 
ards, and  one  David  Richards,  releafed  a  mcffuage  and 
lands  in  the  county  of  Carmarthen  to  the  hid  Richard 
Howell,  the  anceftor  of  the  plaintiff,  and  his  heirs.    The 
.  covenant,  for  the  breach  of  which  the  a£Uon  was  brought, 
was  the  covenant  for  quiet  enjoyment :  the  breach  was 
alleged  to  be  by  the  evi&ion,  by  due  courfe  of  law,  of 
the  plaintiff,  die  heir,  after  the  death  of  his  anceftor,  the 
immediate  covenantee   Richard  Howell,  by  one  Mary 
Howell,  who  was  a  (Iranger.    The,  covenant  for  quiet 
enjoyment  was,  that  Rd.  Howell  the  grantee,  and  his 
heirs,  (houlJ  enjoy!  "  without  the  lawful  let,  fait,  trouble, 
<f  denial,  claim,  or  demand,  entry,  evi&ion,  ejeclioo, 
"  moleftation,   hindrance,  interruption,  or  difturbancc 
4C  whatfocver,  of  or  by  the  faid  Jofeph  Richards,  Annt\u% 
"  wife,  the  ikftpdant,  and  David  Richards,  (the  feveral 
*«  releafors,)  or  any  or  either  of  them,  or  any  or  cither  of 
"  their  heirs  or  affigns,  or  for  or  by  any  other  per/on  or 
"  perfons  whatfoever!*  &c.    The  covenant  to  indemnify 
and  fave  harmlcfs,  which  follows,  is  in  the  moil  compre> 
benGve  terms,  and  concludes  thus :  "  Qf,  from  and  agamfi 
"  all  other  eftates,  titles,  troubles,  charges,  and  incqin* 
«  brances  whatfoever;"  with  this  Gngle  faving,  viz. 
f*  Save  and  except  the  chief  rent  ijfuing  out  of  or  payable  fir 
O  the  faid  premifes  to  the  lord  or  lords  of  the  fee  of  the  fame, 
<<  ifanyficbfhould  he  due?    This  covenant,  for  quiet  en- 

joyment, 
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joyment,  it  may  be  obferved,  is  fpecial  and  particular  io         tRog. 
its  terms,  as  well  as  general :  it  is  againft  the  difturbance       — 

of  the  defendant  and  others,  the  releafors,  by  namet  their         againft 

* 

heirs,  he.  and  a/fa  againft  the  difturbance  of  any  other 
per/on  whatfiever.    It  was  contended  at  nifi  prius,  that  the 
general  language  of  this  covenant  for  quiet  enjoyment 
was  in  fair  conftru&ion  to  be  qualified  and  retrained  by 
reference  to  the  antecedent  covenants  for  title,  and  for 
the  right  to  convey,  which  were  fpecial  and  limited,  and 
run  in  the  terms  following ;  "  that  they  the  faid  defend* 
"  ant,  and  others,  (the  releafors,)  for  and  notwithftand- 
*'  ing  any  a£fc,  matter,  or  thing,  by  them  or  any  or  either  of 
"  them,  done  to  the  contrary,"  then  were  or  flood,  or 
fome  one  of  them  was  and  flood  lawfully,  rightfully,  and 
abfolotely,  feifed  of  an  indefeafible  eftate  of  inheritance 
in  fee  fimple  in  the  premifes  granted  and  releafed :  and 
that  they,  the  feveral  releafors,  or  fome  or  one  of  them, 
ufor  or  notwithftanding  anyfuch  matter  or  thing  as  afore/aid'9 
(i.e.  notwithstanding  any  a£k,  matter,  or  thing,  done  by 
them  or  any  of  them  to  the  contrary)  then  had  in  them  or 
tome  of  them  "  good  right,  full  power,  and  lawful  and 
"  abfolute  right  and  authority,  to  grant,  bargain,  fell, 
€i  alien,  remife,  releafe,  and  confirm  the  premifes  thereby 
"  granted  and  releafed ,w  &c.    And  the  queftton  is,  whe- 
ther the  general  words  of  the  latter  covenant  for  quiet 
enjoyment  are  in  neceffary  conftru&ion  to  be  reftrained  by 
the  language  of  the  antecedent  covenants  for  title  and 
right  to  convey  f  and  which  certainly  are  covenants  of  a 
limited  kind,  and  provide  only  againft  the  a£b  of  the  re* 
leafors  themfclves  ?    If  the  words  of  this  latter  covenant 
are  to  be  fo  reftrained,  then  the  dating  of  this  covenant 
for  quiet  enjoyment  f  by  itfelf,  in  its  own  abfolute  terms, 
without  the  qualifying  context  which  belongs  to  it,  would 

be 
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.  an  untrue  ftatement,  in  point  of  fabftance  and  efleft,  of 

How  in 

agrainft  the  deed  in  that  rcfped,  and  would  hare  therefore  enti- 
tled the  defendant  to  a  nonfuit,  on  the  ground  of  a  vari- 
ance, or  to  a  verdi£t,  on  the  plea  of  non  eft  fa£tom. 

The  covenantor  titley  and  the  covenant  for  right  to 
convey^  are  indeed  what  is  fomewhat  improperly  called 
fynonimous  covenants  ;  they  are  however  conne&ed  co- 
venants generally  of  the  fame  import  and  effe&,  and  di» 
refted  to  one  and  the  fame  object  $  and  the  qualifying 
^language  of  the  one  may  therefore  properly  enough  be 
confidered  as  virtually  transferred  to  and  included  in  the 
other  of  them.  But  the  covenant  for  quiet  enjoyment  is 
of  a  materially  different  import,  and  dire&ed  to  a  diftiafi 
obje£t.  The  covenant  for  title  is  an  aflurance  to  the 
pnrchafer,  that  the  grantor  has  the  very  eftate  in  quan- 
tity and  quality  which  he  purports  to  convey,  viz.  in  this 
cafe  an  indefeafible  eftate  in  fee  fira  pie.  The  covenant 
for  quiet  enjoyment  is  an  aflurance  againft  the  confe- 
quences  of  a*  defe&ive  title,  and  of  any  difturbances  there* 
upon.  For  the  purpofe  of  this  covenant,  and  the  indenv* 
nity  it  affords,  it  is  immaterial  in  what  refpe£ta,  and  by 
what  means,  or  by  whofe  a<3s  the  eviction  of  the  grantee 
or  his  heir  takes  place :  if  he  be  lawfully  evi&ed,  the 
grantor,  by  fucb  his  covenant,  ftipulates  to  indemnify  him 
at  all  events.  And  it  is  ptrfe£ily  confident  with  reafon 
and  good  fenfe,  that  a  cautious  grantor  (hould  ftipulate 
in  a  more  reftrained  and  limited  manner  for  the  particular 
defcription  of  title  which  he  purports  to  convey,  than  for 
quiet  enjoyment.  He  may  fufptd,  or  even  know,  that 
bis  title  is  in  ftrictoefs  of  law  in  feme  degree  imperfeel; 

« 

but  he  may  at  the  fame  time  know,  that  it  has  not  be* 
9ome  fo  by  any  adl  of  his  owns  and  he  may  likewif* 

know 
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know  that  the  imperfeflion  is  not  of  fuch  a  nature  as  to         1809. 
afford  any  reafonable  chance  of  difturbance  whatever  to        — — — 
thofe  who  (hould  take  under  it :  he  may  therefore  very         againft 
readily  take  upon  him  an  indemnity  againft  an  event        ICHA***» 
which  he  confidcrs  as  next  to  impofllblc,  whilft  he  chufes 
to  avoid  a  refponfibility  for  the  ftriS  legal  perfection  of 
his  title  to  the  eftate,  in  cafe  it  (hould  be'  found  at  any 
future  period  to  have  been  liable  to  forte  exception  at  the 
time  of  his  conveyance.     He  may  have  a  moral  certainty 
that  the  exifting  imperfections  will  be  effectually  removed 
by  the  lapfe  of  a  (hort  period  of  time,  or  by  the  happen-  ' 
ing  of  certain  immediately  then  impending  or  expe&ed 
events  of  death  or  the  like :  but  thefc  imperfections, 
though  cured,  fo  as  to  obviate  any  rifk  of  difturbance  to 
the  grantee,  could  never  be  cured  by  any  fubfequertt 
event,  fo  as  to  fave  the  breach  of'  his  covenant  for  an 
originally  abfolute  and  indefeafible  title.     The  fame  pru- 
dence therefore  which  might  require  the  qualification  of 
one  of  thefe  covenants  might  not  require  the  fame  quali- 
fication in  the  other  of  them,  affeded  as  it  is  by  different 
confiderations,  and  addrcfled  to  a  different  objed.     And 
indeed  in  looking  at  the  cafe  of  Browning  v.  Wright ', 
•  iBof  &  PulL  19.,  in  which  almoft  all  the  cafes  on  the 
*fubje&  are  collected  and  confidered,  I  do  not  find  any 
cafe  in  which  it  is  held  that  the  covenant  for  quiet  en- 
joyment is  all  one  with  the  covenant  for  title,  or  parcel  of 
that  covenant,  or  in  neceflary  conftrodion  to  be  governed 
by  it,  other  wife  than  as,  according  to  the  general  rules 
for  the  conftru&ton  of  deeds,  every  deed  (as  was  faid  by 
fiobart  C.  J.*  Winch.  Rep.  93.    Sir  Geo.  Trenchard  v. 
ffy/hins)  is  to  be  conftrued  according  to  the  "  intention 
f  of  the  parties,  and  the  intents  ought  to  be  adjudged 
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1809.        "  of  the  feveral  parts  of  the  deed,  as  a  general  ifliic  out 

HowiLt       "  °^  l^c  cv*derice  J  an(*  intent  ought  to  be  picked  out  of 
cgainh        u  every  part,  and  not  out  of  one  word  only."    Confift- 

K.1C3AIDI*  ' 

cntly  therefore  with  that  cafe,  and  with  every  other  that  I 
am  aware  of,  we  are  warranted  in  giving  eflfe&  to  the 
general  words  of  the  covenant  for  quiet  enjoyment ;  and 
which  are  entitled  to  more  weight  in  this  cafe,  inafmnch 
as  they  immediately  follow  and  enlarge  the  fpecial  words 
of  covenant  againd  disturbance  by  the  grantors  them- 
felves :  and  to  rcftrain  the  generality  of  thefe  words,  thus 
immediately  preceded  by  exprefs  words  of  a  narrower 
import,  would  be  a  much  ftronger  thing  than  to  reftrain 
words  of  like  generality  by  an  implied  qualification  arifing 
out  of  another  covenant  where  no  fuch  general  words 
occurred.  The  perfon  ufing  the  general  words  could  not 
forget  that  he  had  immediately  before  ufed  fpecial  words 
of  a  narrower  extent.  If  the  covenant  containing  both 
the  fpecial und  general  words  ftood  by  itfelf,  there  would 
be  no  pretence  for  refufing  effe&  to  the  larger  words; 
and  if  this  could  not  be  done  in  favour  of  exprefs  words 
of  a  narrower  import  in  the  fame  covenant,  I  cannot 
poflibly  underftand  upon  what  ground  it  (hould  be  done 
in  favour  of  implied  words  of  narrower  import  which 
occur  in  another  feparate  covenant,  addrefied,  as  has  been 
before  faid,  to  a  diftin&  objefh  It  appears  to  us,  there* 
fore,  that  the  covenant  for  quiet  enjoyment  is  not  in 
point  of  neceflary  condruQion  to  be  redraiued  in  the 
manner  contended  for  on  the  part  of  the  defendant ;  and 
that  it  is  therefore  truly  dated  io  fubdance  and  cffiefl, 
when  it  is  dated,  as  it  is  in  the  declaration,  by  itfelf,  and 
without  the  other  covenants  which  have  been  argued  to 
be  neceflary  to  be  dated  on  the  record  along  with  it,  in 

order 
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order  to  its  due  conftruction :  and  lonfequently  that  1809. 

there  is  no  ground  for  a  nonfuit  in  this  cafe,  on  the  r 

P)oW  ILL 

fuppofition  of  a  variance  in  this  rcfpe&  between  the  de-  agam/t 

claration  and  the  inftrumcnt  declared  upon.  Richasds. 

Rule  difcharged» 


Lees  and  Others  againjt  The  Company  of  Proprietors  Monday, 
of  the  Canal  Navigation  from  Manchester  to 
Ashton-under-Line  and  Oldham. 


plaintiffs  declared  in  covenant  upon  an  inden-  Whcrcbyafta- 

*  r  tote  a  canal 


THE 

ture  under  feal,  made  the  30th  of  July  I795>  be-  company  wo* 

i_       r  t  1  '  t.  1.       l  •  •         empowered  to 

tween  themfelves  and  the  company,  whereby ;  reciting  take  fuch  rates 
that  the  plaintiffs  were  the  owners  of  collieries  within   fixed  at  a  gene* 
the  townfliips  of  Oldham  and  Chaddertm  in  Lancajkire,   Int"^™"^ 
and  that  the  company  were  defirous  that  the  water  to  be  n?  *xc«d»>s 

r     *  id  Sec.  per  ton, 

raifed  b?  engines  erefted  or  to  be  eredted  for  draining  Pcr  ml,e>  «pon 

7       B  &    coal  j  ami  they 

the  faid  collieries  (hould  be  conveyed  into  their  canal  for  werealfo  em- 
powered to  re- 
the  better  fupplying  it  with  water;  and  that  the  plaintiffs  ducc  the  rates 

at  a  general  af- 

had  contracted  with  the  company  that  all  the  plaintiffs9  {cmb}y  Md  on 
coal,  raifed  after  the  canal  (hould  be  made  navigable  from   but  no  reduc-' 
State  Lead  to  Matiche/ler9  (hould  be  navigated  on  the   made  without 
faid  canal  and  on  no  other;  and  that  for  that  purpofc  ||£rna^part 
they  (hould  make  a  navigable  cut  from  their  collieries  to  .  JJ^J|^,IJ 

contract  mid** 
by  individuals  with  the  company,  but  not  at  fucb  general  meeting,  whereby,  in.  con- 
sideration that  thofe  individuals  would  make  a  navigable  cut  to  convey  water  from  their 
collieries  through  lard,  not  within  the  ftatutable  line  of  the  canal,  into  the  canal,  and 
convey  the  fame  to  the  company,  the  latter  (hould  permit  them  to  carry  their  coals  through 
the  cut  and  along  the  canal,  for  w.  per  ton,  the  company  faying  back  6 J.  per  ton,  is  Metal 
and  void }  ift,  As  a  fpeculation  by  which  the  company  might  gain  more  or  left  than  the 
legiflatufe  intended  they  Ihould  take  under  Omilar  circuniftances  from  the  public  in  general, 
adly,  Am  extc  nding  in  effect  the  power  of  the  company  to  purchafe  land  beyond  the  limits 
aiflgned  by  the  ad.  3dty,  A>  enabling  them  to  raife  more  capital  than  they  were  entitled 
by  the  acl  to  do,  by  means  of  paying  for  land  or  works  by  a  total  or  partial  fale  of  their 
tolls }  which  tells  are  made  a  fecurity  for  the  money  fubferibed  or  taken  up  on  mortgage* 
4thly,  Becaufe  the  tolls  could  in  no  inftancc  be  reduced  but  at  a  general  alFembly,  Sec. ;  ami 
this  in  fad  operates  as  a  reduction  of  the  tolls  pro  tanto.  Alfo  quaere,  sthly,  Whethea 
Inch  a  comrae>  be  not  void,  as  diminiftiing  tlie  inducement  (by  favoring  individuals)  to 
a  general  rcdu&ion  of  the  tolls,  when  proper,  for  the  benefit  of  the  public. 

join 
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1809*        join  the  company's  canal  at  Stake  Leach,  through  which 
L  cut  the  water  from  the  collieries  was  to  be  conveyed  into 

ageinft         tjjC  canal ;  it  was  witneflcd  that  in  conGdcration  of  the 

The  Manchester 

and  Aditon      payments  and  allowances  thereinafter  covenanted  to  be 

Canal  Company* 

made  by  the  company  to  the  plaintiffs,  the  latter  cove- 
nanted that  before  the  canal  fhould  be  made  navigable 
from  Stake  Leach  to  Manchefter,  they  would  at  their  own 
charge  pur  chafe  fo  much  fund  as  Jbould  be  wanted  for  the 
navigable  cut  to  communicate  with  the  canal,  and  would 
caufe  fuch  land  fo  to  be  purchafed  and  all  the  works  be* 
longing  thereto  to  be  well  and  effeBually  conveyed  to  and 
vefled  in  the  company,  their  fucceffors  and  affigns,  for  ever, 
or  tofome  perfin  to  be  nominated  by  or  in  truftfor  them,  free 
from  all  incumbrances  whatfoever ;  and  that  the  plaintiffs 
would  make  andfinijh  the  navigable  cut  (before  defcribed, 
in  the  manner  therein  mentioned)  and  make  certain 
works  (therein  mentioned)  according  to  plans  fnraifhed 
by  the  company :  and  that  the  plaintiffs  (hould  at  all 
times  during  the  continuance  of  their  eftate  in  the  faid 
collieries  turn  the  water  raifed  and  drained  thereout  into 
the  intended  cut,  and  from  thence  into  the  canal,  for  the 
better  fupplying  it  with  water;  and  would  navigate  all 
their  coal  on  the  canal ;  and  would  always  have  at  fomc 
wharf  at  or  near  Peafe  Green  (on  the  canal)  1000  tons 
at  lead  of  coals  for  fale  ;  and  alfo  would  pay  to  the  company, 
their  fucceffors  or  ojjigns,  is.  per  ton  for  all  their  coals  put 
on  board  any  boat  on  the  cut  or  on  the  canal,  whether 
the  coals  were  navigated  the  whole  length  of  the  cut  and 
of  the  canal,  or  any  of  its  branches,  or  only  on  part  of 
parts  thereof;  fuch  payments  to  be  made  half-yearly ; 
and  alfo  would  for  that  purpofe,  when  required  by  the 
company,  deliver  to  ihcm  a  true  account  in  writing  of  the 
quantities  of  the  coal  raifed  and  put  on  board,  &c.    Aod 

9  ft 
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it  was  further  witneiTed  by  the  indenture,  that  in  confer         1809. 
deration  of  the  covenants  and  agreements  before  mentioned  L 

on  the  part  of  the  plaintiffs,  the  company  covenanted,         sgaitfl 

,,..-_  ,      rr'  ,.  *        The  Manchcfttr 

that  they,  their  fucceuors  and  afliga?,  would  pay  to  the      andAfluon 

plaintiffs  for  the  cutting,  &c.  and  completing  the  intended     m     ^P*1** 

navigable  cut,  and  ercding  the  faid  buildings  and  works, 

&c.  4000/.,  when  and  as  fuch  works  (hould  be  from  time 

t6  time  well  and  fufficiejitly  completed,  by  inftalmeptsof 

200/.  from  time  to  time  \  but  500/.  thereof  to  be  always 

retained  by  the  company  until  the  whole  of  the  works 

(hould  be  completed,  and  then  to  be  paid.     And  that  the 

company,  their  fucceflbrs  and  afligns,  would  permit  ail 

the  coals  raifed  from  the  plaintiff's  collieries,  after  the 

intended  cut  and  the  work3  thereof  were  completed,  to 

be  navigated  on  the  faid  cut  and  canal,  or   any  part 

thereof,  on  payment  of  the  tonnage  before  mentioned. 

And  alfo  that  the  company  >  their  fuccejfors  and  afjtgtisy  would 

in  confederation  of  the  charges  which  the  plaintiff \  might  be  put 

to  in  raifing  up  the  water  from  the  faid  collieries  y  and  con* 

veying  the  fame  into  the  cut  and  from  thence  into  the  canal  as 

afore/aid,  and  alfo,  in  confederation  of  the  extra  expence  which 

the  plaintiff's  might  be  put  to  in  the  execution  of  the  faid  worhs% 

pay  to  tbe  plaintiffs  6d.  per  ton  for  coals  put  on  board  any  boat 

on  the  cut  or  on  the  canal >  and  for  which  the  tonnage  of  is. 

f>er  tcnjhall  be  paid  as  afore/aid.     And   it  was  mutually 

covenanted  that  the  cut  (hould  be  public  and  open  to  all 

perfens,  and  be   navigated  by  all  perfona  (except  the 

plaintiffs  in  refpeft  of  the  coal  out  of  their  faid  collieries) 

on  the  fame  terms  and  conditions  as  the  faid  canal  from 

Manchefter  to  Afhton,  &c. :  and  that  the  cut  (hould  be 

confidered  as  part  of  the  canal,  and  be  repaired  by  and 

• 

fubje&  to  the  management  of  the  company,  and  that  the 
tolls  collected  on  the  cut  (hould  be  the  property  of  the 

company : 
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company :  and  that  as  between  thefe  parties  all  the  Tales* 

orders,  penalties,  and  forfeitures,  &c*  contained  in  the 

*/*'«/}         a^s  for  making  the  canal  and  its  branches,  (hould  be  ap- 

^SdAAtS?*'  plfc»We  to  the  cut  and  the  works  thereof,  and  the  \effcls 

Canal  Company.  ZQ&  g0<Hi8  navigated  thereon,  as  fully  as  if  they  had  been 

mentioned  in  fuch  ads.    The  plaintiffs  then,  after  aver- 
ring  general  performance  of  their  covenants,  alleged  that 
afterwards,  on  the  ift  of  January  1796, the  canal  was  made, 
navigable  from  Stake  Leach  \»MancheJler%  and  the  navigable 
cut  and  works  thereof  were  completed  and  conveyed  to  the 
company  in  manner  and  form  as  covenanted  by  the  plain- 
tiffs*   And  although  the  plaintiffs  in  execution  of  the 
faid  works  were  put  to  an  extra  expence,  (beyond  the  Hud 
4000/.,  of  3800/.,)  and  though  they  have  always  conveyed 
the  water  raifed  by  the  engines,  &c.  into  the  cut,  and 
from  thence  into  the  canal,  for  better  fopplying  the  canal 
with  water  $  part  of  fuch  water  being  raifed  by  engines 
within  2000  yards  of  the  canal,  and  other  part  by  en- 
gines raifed  at  a  greater  diftance,  &c.  $  and  in  fo  doing 
the  plaintiffs  were  put  to  great  charges,  viz.  loooi :  and 
though  the  company  did  from  the  time  of  the  canal  being 
navigable,  and  from  the  completion  of  the  navigable  cut 
until  the  5  th  of  Auguji  1806,  permit  the  plaintiffs  to  na- 
vigate their  coal  from  their  faid  collieries  4n  payment  of 
I/,  per  ton,  and  during  the  fame  time  did  pay  to  the  plain- 
tiffs 6a\  per  ton  for  all  fuch  coals,  for  which  t/.  per  ton 
was  paid  as  aforefaid :  and  although ,  the  plaintiffs  from 
the  faid  5  th  of  Auguji  1806  have  been  ready  and  willing 
to  convey  other  large  quantities  of  coal  raifed  from  the 
faid  collieries,  &c  on  the  faid  cut  and  canal,  and  to  pay 
JWofe,  1*  per  ton  for  the  fame,  &c:  yet  (t ft)  the  company, 

though  requefted,  would  not  permit  any  of  the  faid  coals 
to  be  navigated  on  the  cat  or  canal  on  payment  of  the 

1  /•  per 
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n.  per  ton  s  but  rcfufcd  fo  to  do,  and  demanded  and  took        1809, 

more,  viz.  5/.  per  ton,  &c.     (adly)  The  company  would 

not  allow,  and  refufed  to  pay  the  plaintiffs  6d.  per  ton         *z*t*ft 

9  r  7  v  .  The  Mftnchcflcr 

on  a  large  quantity  of  their  coals  ratted  from  their  faid     and  Aftton 
collieries  and  navigated  on  the  cut  and  canal,  for  which  p   7 

the  plaintiffs  had  paid  to  them  not  lefs  than  I/,  per  ton ; 
to  the  plaintiffs*  damage  of  5000/. 

To  this  the  defendants  pleaded,  1  ft,  That  the  faid  land   M*fc 

psrehafed  according  to  the  covenant,  and  all  the  works 

thereto  belonging,  were  not  well  and  effectually  conveyed  to 

the  company t  &c.  (in  the  words  of  the  covenant)  free  from 

all  incumbrances  what  foe  ver,  in  manner  and  form,  &c. 

2*  That  the  lands  and  works  fo  covenanted  to  be  conveyed 

to  and  veiled  in  the  company  and  their  fucce flora,  See     - 

are  not  the  lands  and  works  which  the  company  had  at  the 

time  of  making  the  faid  indenture,  or  at  any  time  fince, 

power  and  authority  to  purchafe  by  virtue  of  the  ftatute  in 

that  cafe  made  and  provided,  without  incurring  the  penal" 

ties  and  forfeitures  of  the  ftatute  of  mortmain  j  but  are  other 

and  different  lands  and  works :  and  that  neither  the  king 

nor  any  of  his  predecefibrs  at  the  time,  &c.  granted  to  the 

company  any  licence  to  purchafe  or  hold  in  mortmain  in 

perpetuity  or  other  wife  die  faid  lands  or  works.     3.  That 

by  the  ftatute  in  that  cafe  made  and  provided  it  wai 

enacled,  that  it  fliould  be  lawful  'for  the  company  from ' 

time  to  time  and  at  all  times  thereafter  to  demand,  take, 

and  recover  for  their  own  ufr,  for  tonnage  of  all  goods 

navigated  or  conveyed  on  the  faid  navigation,  fuch  rates 

as  (hould-be  fixed  by  the  company  at  any  general  aifcm«| 

bly  not  exceeding,  viz.  for  every  ton  of  coal,  &c.  not 

patting  through  locks  \d.  per  mile ;  and  for  every  ton 

of  coal,  &c.  patting  through  locks  \\d.  per  mile :  and  that 

it  fhould  be  lawful  for  the  company  from  titrtc  to  time -at 

Vol.  XL  U  u  any 
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&9Sh       Mf  ge^erai  aflcmbly  to  be  bejd  for  dul  pwpofe,  oo  nc> 

j— "-        tic£,.&f .  to  kflen  or  redact  all  or  any,of  tbe-ratestbercky 

TkeS^eftar  S1*0^  *a\*lK|r  flbould  think  proper  |  aoc\  aftcrucarda  fawn 

and  a^m     *>««  ,t*  tii**  at  a*y  geoersj  afft  mbty9  of  which  f ech  notice 

•  ^^        AonU  he  given,  to  advance  and  ratfe  all  or  an?  of  the 

fajdrdpties^fb  Jeftned  to  any  fum  not  exceeding  the  re- 

fpe&ive  rates  therein* before  granted  $  and  iw  ruduffisji  •/ 

tbtfoid.  rfitfijjbtuld  h  n*d*  without  thtxwftnt  rf  the  major 

part  in  value  •©£  the  proprietors,  &c»  for  the  time  being. 

And  then,  the  .defendants  averred,  that  the  canal  •  was  ao 

Utiles,  long t  md  contained  ao  lochs  4  and  that  the  tolls  ffr 

granted  for  narignting  every  ton  of  coals  the  whole 

length  of  the  canal  amounted  to  ar.  6tL9  which  is  moro 

than  ia  perton,  fnbjccl  to  the  repayment  of  6J.  per  ten, 

ashy  .the  faid  indenture  is  agreed.    That  the  rates  are  by 

ft*  faid  agrvemept  reduced,  and  that  foch  reduction  was 

not  made  at  any  general  aflembly  of  the  proprietors*,  && 

as.  provided  by  the  folate.    4.  That  the  tolls  were  re- 

dnced  as .  listed  ia  the  former  plea,  without  confcnt  of 

the.  major .  put  io  value  of  the  proprietors  of  fluies* 

5.  That  the  re du&ion  of  the, rates,  lb  made  in  manner 

before.  meotiooed9  was  fo  made  as  to  concern  only  the 

psjrtics.to  the  faid  indenture,  and  for  their  benefit  only* 

apd  did  not  .concern  any  other  perfona  nfing  the  canal  or 

twrigfthm,  *°d  *as>  contrary .  to  the.  ftatute.    6.  Tbat 

after  makiog  the.  (aid  indenture,  via.  on  the  25th  of  J*ly 

»9o6,  at  a  general  aflfcmWy  of  the  company  held  for  that 

purpofe,  purinant  to  the  ftatote,  it  was  ordered  that  the 

sjrte  of  1  a  per  ton  mentioned  in  the  indenture  (hoard  be 

no  longer  taken,  and  that  for  the  tonnage  of  all  coal,  be. 

thenceforth  navigated  on  the  canal  there  fhould  be  taken, 

without  -exception,  for  every  ton  not  paffing  thtooglr 

lacks.idL'perjntlet  and  fe*  every  ton  paffing  through 

lock 
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tacks  lfdl  per  mile;  and  that  the  6d.  per  ton' mentioned 
in  the  faid  indenture  (hould  thenceforth  be  no  lodger  paid 
by  the  company  to  the  plaintiffs;  and  thereby  that  agree-  ^^ 
ment  and  rate  of  tonnage  wasTricinded,  and  the  tolls  for  md  Aihtoo  , 
the  fame  were  raifed  according  to  the  form  of  the  fta-  dhaKtempniy 
tute,  flee.)  whereupon  the  company  during  the  time' 
mentioned  in  thef  breaches  of  covenant  affigried,  Have  re- 
fufed  to  petmit  the  plaintiffs  to  navigate  on  the  canal  the 
coal  there  mentioned  on  payment  of  the  tonnage  of  I/, 
per  ton,  and  have  refufed  to  pay  them  the  6d.  pet  ton, 
&c.  7.  That  the  plaintiffs  were  not,  on  the  execution 
of  the  works  in  the  indenture  mentioned,  put  to  any  extra 
expence  beyond  the  4000 A  covenanted  to  be  paid  by  the 
company.  8.  That  no  part  of  the  water  in  the  declara- 
tion mentioned  was  drained  by  means  of  any  engine,  &c» 
or  level  erefted  or  made  on  lands  or  mines  not  within 
fcooo  yards  of  the  canal  And  9.  That  ho  part  of  thd 
water  was  raifed  for  fupplying  the  canal  with  water  to  A 
greater  height  than  was  neceffary  for  draining  the  coal 
iftines.    To  thefe  pleas  there  was  a  general  demurrer. 

This  cafe  was  argued  in  the  lad  term ;  and  the  ques- 
tions made  in  argument  by  Richard/on  for  the  plaintiffs, 
and  Tata  for  the  defendants,  were,  firft,  on  the  ift,  7th, 
ffth  and  9th  pleas,  whether  the  matters  therein  refpeo 
ttvely  alleged  were  dependent  covenants,  or  conditio^* f 
precedent  to  the  plaintiffs'  right  of  a&ion,  as  they  Weft 
(contended  to  be  by  the  defendants ;  or  mutual  and  inde- 
pfcndant  covenants,  as  the  plaintiffs  inGfted  that  thef 
Weir.    Secondly,  upon  the  fecond  plea,  whether  the ' 
cdntrad  were  illegal  and  void,  as  exceeding  the  powers 
gfreh  to  the  company  by  the  canal  ads ;  or  as  violating" 
ally  of  the  ftatutes  of  mortmain)  with  refpeft  to  Which  is* 

Uu  a  was 
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1839.        was  >n^^e^  ty  the  plaintiffs  that  at  any  rate,  as  the  nla** 

r        tcr  reded  at  prefect  entirely  in  covenant,  and  no  convey* 

<,ytnjl         ancc  was  a&ually  made  to  the  company,  the  time  for 

'  and  Afaon'  r*ifing  the  objection  was  not  arrived,  and  a  licence  from 

mcfMj I'oaapto*  the  crown  might  be  obtained  before  the  conveyance  was 

executed.  Thirdly*  which  was  the  principal  point,  ariGog 
Upon  the  3d,  4th,  5th,  and  6th  picas,  whether  the  con* 
tra£t  in  qucdion  were  lawful  within  the  provifions  and 
(pirit  of  the  canal  acts  refpefiiug  the  redu&ion  of  tolls; 
or  whether  it  were  void,  as  not  having,  been  agreed  to  at 
a  general  meeting  of  the  proprietors  held  upon  due  no- 
tice, or  by  the  major  part  in  value  of  the  proprietors  of 
{hares ;  or  as  being  a  partial  redu&ion  of  the  tolls  for  the 
benefit  of  particular  individuals  only,  and  not  tff  the  pub- 
lic ;  or  as  having  been  refcinded  at  a  general  meeting  of 
the  proprietors  lawfully  convened* 

The  Cutl  conGdered  at  the  time  that  there  was  great 
weight  in  th:  lad  chfs  of  objetlions  urged  on  the  part 
of  the  defendants,  and  directed  the  cafe  to  (land  over 
for  confideration  on  thofe  grounds.     And  now 

Lord  Ellenbordugh  C.J.  delivered  the  judgment  of 
the  Court. 

This  was  an  atTion  of  covenant.  By  indenture  of 
the  30th  of  July  1795,,  the  plaintiffs  contracted  with  the 
company  to  make  a  given  cut,  to  communicate  with  the 
company's  canal,  and  to  do  certain  other  works,  and  to 
fend  by  the  canal,  and  by  no  other  conveyance^  all  the 
coals  they  (hould  raife  from  certain  collieries  of  which 
they  were  owners,  or  fo  much  as  could  bedifpofed  of  at 
Manchejler,  or  at  or  near  the  line  of  the  canal :  and  the 
company  covenanted  that,  the  plaintiffs  (hould  be  per* 

2  mitted 
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imtted  to  carry  their  coals  along  the  whole  or  any  part  1*809. 
«f  the  canal,  on  payment  of  ix.  per  toty  and  that  the  — 
company  would  pay  back  to  them  6d.  per  ton.     This  is         agawfi    - 

vi_r«A  e  •%  «  ■  *f         •  TheMancbcft.r 

the  lubitance  of  the  contract}  and  as  much  of  it  as  is  ne-      M<\  Affuoo.; 
ceflary  to  ftale  for  the  purpofe  of  undcrftanding  the  quef.  CsMiCompany. 

tion  now  in  judgment  before  the  Court.  And  for  the 
not  allowing  them  tocaTryat  is.  per  ton,  and  not  paying 
back  the  6d.  per  ton,  the  plaintiffs  have  afligned  breaches* 
The  company  having  pleaded  amongft  others,  the  follow- 
ing  pleas,  ift,  (which  is  the  fubftance  of  their  3d  plea,) 
that  by  their  canal  a&  they  were  empowered  to  take  fucd 
rates  as  (hould  be  fixed  by  the  company  at  any  general 
aflkmbly,  not  exceeding  id.  per  ton,  per  mile,  upon  coal 
not  palling  through  any  locks;  and  1  \d.  upon  what  did  pafs 
locks.  That  they  wete  alfo  empowered  to  reduce  the  faid 
rates  at  a  general  ajjembly  to  be  held  at  three  months*  notice  / 
but  that  no  reduction  was  to  be  made  without  the  confent  of 
the  major  part  in  value  vf  the  proprietors.  That  the  canal 
is  of  great  length,  Sec.;  that  the  tolls  fo  granted  for 
palling  the  whole  length  of  the  canal  amount  to  more  than 
1/.  per  ton,  viz.  to  2/.  6d.\  that  the  rates  are  therefore 
reduced  by  this  indenture,  and  that  fuch  reduction  was 
not  made  at  any  general  afiembly  held  upon  a  three 
months*  notice,  adly,  (by  their  4th  plea,)  That  the  re- 
duction by  this  indenture  was  made  without  the  confent 
of  the  m*jor  part  in  value  of  the  proprietors.  3<lly,  (by 
their  5th  plea,}  That  "this  reduction  was  made,  fo  as  to 
Telate  to  the  plaintiffs  only,  and  not  to  other  perfon* 
tiling  the  canal.  4thly,  (by  their  <5rh  plea,)  That  before 
the  times  in  the  plaintiffs' breaches  the  company  made  an 
order,  at  a  general  aflcmbly  held  for  that  purpofe,  that  the 
I/,  per  ton  mentioned  in  this  indenture  (hould  be  no 
Jonger  taken,  nor  the  6rf.  per  ton  returned  5  but  that  the 

V  u  3  tonnage 
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1809*       Jtonoa^e  jhonjd  be  irf.  per  mile  for  what  did  not  pais 

"^7777        jbrough  Jocks,  and  i£<f.  for  what  did.    To  thefe  fleas 

Thttf^Lfer  £?  fcinii#*  h»v,c  4w«wd  generally  ;  a>nd  the  queftiqn 

*  •"?  *****     (or  the  consideration  of  the  Court  is,  whether  the  com- 

paw  could  bind  itfelf  by  the  bargain  which  «thi$  inden- 
ture contains  i  Other  points  were  raifed  .upon  the  argu- 
ment upon  certain  other  pleas  *  but  they  were  difpofed 
of  at  the  time  j  and  this  is  the  only  one  whicb  (lands  now 
referred  for  the  judgment  of  the  Court. 

The  bargain  between  the  parties  in  effe£k  is,  that  ia 
£Qn^deratioo  of  what  the  plaintiffs  contracted  to  do  for 
|he  company,  and  of  their  (ending  all  their  coals  by  the 
jefnal*  they  (hould  be  at  liberty  to  fend  at  6d.  per  ton 
jjrhatt,  but  for.  this  bargain,  might  be  chargeable  with  a 
puch  higher  tonnage.  The  bargain  might  be  highly  ad- 
vantageous to  the  company,  if  the  expence  of  what  they 
^ytre  to  dp  nr as  large,  and  if  from  the  ftate,  &c.  of  their 
jpollieries,  the  quantity  of  coal  they  (hould  be  able  to  feod 
fliould  be  fmajl  j  but  upon  the  revfrfe  of  thefe  pofitions, 
jt  would  be  advantageous  to  tjie  plaintiffs,  and  might  be 
prejudicial  to  the  cotnpany.  \t  was  a  fpeculatioii,  which 
plight  benefit  either  the  ope  party,  or  the  other,  accord- 
ing to  event**  But  has  fuch  a  company  a  pQwer  fq  to 
fpttpUtye  i  Qr  if  it  have,  were  the  checks  impofed  upon 
{bis  company  in  this  inftance  complied  with  i  Under 
f  very  f  anal  ad  the  proprietors  have  rights,  the  public 
has  rights,  aod  mortgagees,  if  there  be  any,  have  rights. 
?hf  a£ts  under  which  this;  company  was  eftabliQied  limit 
the  extent  of  the  canal  to  he  made :  the  company,  there- 
fore, could  not  purchafe  land,  or  extend  their  canal  be* 
jond  j^ae  limits  prefcribed  by  the  aft.  They  could  not, 
^erefore,  ecptraffc  with  any  pcrfons  to  make  for  them 
|nd  op  theft  account  an  extenfion  of  the  line  of  their 
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*afcal  beyond  the  limits  preTcrfbed  by  the  fevetal  a&s,  fo  I^o? . 
as  to  left  in  the  company  the  canal  fo  extended,  and  Tub-  — — 
jtffi  it  to  the  rates  and  Control  impofed  by  the  a'&.         *i*Hf 

Ageir),1ty  me  feverM  acts,  the  coftipany  are  rcflncled  as  aqiAffiton 
to  tht  tnoney  to  be  raited,  which  is  to  be  employed  for  ° 

(he  purpofes  of  the  canal \  and  beyond  the  fum  fo  pre* 

4 

fcribed  they  are  prohibited  to  raife  any  money.    But  by 
paying  for  any  works  to  be  done,  in  cutting  the  canal,  or 

4  * 

extending  it,  by  a  total  or  partial  fale  or  mortgage  of  the 
tofts,  or  any  reduftion  of  them,  the  company  in  clre<& 
Ihdire&ly  raife  more  money  than  they  are  audiorized  'by 
parliament  to  do.     And  the  rates  and  tolls  being  made 
by  the  z€t  a  fecurtty  lor  the  money  raifed  or  fubferibed, 
a  grant  of  any  partial  diminution  or  exemption  from  toll 
ii  a  prejudice  to  the  fecurtty  of  the  proprietors  and  mort- 
gagees.   Again,  by  the  a&s  (*)  relating  to  theie  qranali 
4fhe  company  is  entitled  to  take  for  the  tonnage  of  att 
goods  fuch  rates,  not  exceeding  the  fnms  now  claimed, 
as  (ball  be  fixed  by  the  company  at  any  general  aflembly* 
jmd  they  have  no  right  again  to  reduce  them  bat  at  a  ge« 
heral  aflembly  held  upon  three  months'  notice ;  nor  then, 
Without  the  confertt  of  the  ihajor  part  in  value  of  the 
proprietor!.    The  proprietors,  therefore,  had  a  right  ori- 
ginally to  have  upon  «//  goods  fafch  tonnage,  within  the 
limits  prefcribed  by  the  a£t,  as  a  general  aBembly  (hould 
fix ;  and  nothing  but  a  general  aflembly  could  abridge  or 
vary  that  right,    This  bafgiin  had  not  the  (an&um  of1  any 
general  aflembly  >  tfid  it  does  abridge  the  right  of  the 
(nroprietora  to  have  the  tonnage  which  the  ads  fpecify 
upon  the  goods  of  the  plaintiffs :  it  tikes  away,  there* 
fere,  the  rights  of  the  proprietors  in  a  way  which  the  a&e 

(*)  3*  G*  3-  '•  *4*  /•  *4*     S3  G*  3*  '•  **•  /  I u    38  G. j.    40  G. 3» 

XT  11  4  have 
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]  809.        have  not  authorized,  and  on  that  account  is  not  binding 

upon  the  proprietors.     If  this  bargain  could  (land,  others 

*z**fl         might  be  made  in  the  fame  way  with  the  different  indi- 

TheManrliefter      #  # 

and  Afliton      viduals  ufing  the  canal :  and  inftead  of  the  fecurity  of  one 

CanalCooiaony. 

general  rate,  to  the  extent  the  a£ls  allow,  upon  all  the 
goods  carried  on  the  canal,  the  proprietors  might  have 
nothing  upon  any  but  the,  partial  rates  agreed  upon  by  the 
different  individuals  and  the  keepers  of  the  feal  of  the 
company.  To  fay  that  the  company  (hall  pay  for  their 
works  in  money  is  only  requiring  them  to  do  what  was 
expe&ed  would  be  done  when  the  aft  pa  fled  $  is  keeping 
them  within  the  powers  of  the  aft  \  and  fecuriog  to  the 
proprietors  the  benefit  of  the  check  they  were  intended  to 
have.  On  the  other  hand,  to  allow  them  to  fell,  an  in- 
definite right  of  carriage,  without  the  confent  of  the  pro- 
prietors, would  be  doing  what  was  never  intended,  and 
what  might  ruin  the  concern.  This  argument  fcems 
equally  to  apply  when  the  rights  of  the  public  are  confi- 
dered.  The  public  have  an  intercft  that  the  canal  (ball 
be  kept  up,  and  whatever  has  a  tendency  to  bring  it  into 

hazard  is  an  incroachment  upon  their  right  in  ir.  They 
have  alfo  an  intereft  that  the  tolls  (hall  be  equal  upon 
all;  for  if  any  are  favoured,  the  inducement  to  the  com* 
pany  to  reduce  the  tolls,  generally  t  below  the  ftatute  rate  is 
diminiflied.  But  as  it  is  fufficient  in  this  cafe  to  fay  that 
this  bargain  is  not  binding  upon  the  company  of  proprie- 
tors, inafmuch  as  it  abridges  their  rights  in  a  way  the 
fiatutes  do  not  warrant,  it  is  unneceffary  to  give  an  opw 
nion  whether  it  fo  interferes  with  the  rights  of  the  pub* 
lie,  as  to  be  on  that  ground  alfo  void. 

Judgment  for  the  Defendants. 
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Doe,  on  the  feveral  Demifes  of  Richard  Henry  m****** 

Nov*  *7«u 

Kenrick  and  Others,  againfi  Lord  WillIam 
Beauclerk  and  Others. 

THIS  cafe  was  removed  into  this  court  by  a  writ  of  Underadevife 
«      _■  ,  °^a  ""antion 

error  from  the  Court  of  Great  Seihan  for  the  count?  and  famUy 

„  ,   ,         __.  .  eftate  to  feveral 

of  Denbigh.      The  ejectment  was  brought  to  recover  fucceffiveiyfor 

certain  mefiuagts  and  lands  in  that  county;  the  leflbrs  wfthaprovtfo* 

of  the  plaintiffs  laid  their  demifes  on  the  2d  of  May  J^SjjJjJ" 

1803  ;  and  at  the  trial  before  the  Chief  Tufticc  of  Chefter  \ll^n-oi  *• 

J  '  J  J         Will,  hccome 

a  fpccial  verdidk  was  found,  which  dated  in  fubftance  as  potfVfled  of  or 

r  entitled  to  the 

follows  V  eftate  (hould, 

Thelwall  Price,  of  Bathofern  Park  in  the  county  of  he  became  fo 

Denbigh^  being  fcifed  in  fee  of  the  premifcs  in  queftion,  ££<,'  tumfclf  * 

on  the  5th  of  January  1 767  duly  made  his  will,  whereby,'  \^J^^f 

after  charging  all  his  real  and  perfonal  eftatss  with  his  *«*«/* -m^w 

b      *  r  buuf. aland 

debts  and  funeral  expences,  he  devifed  his  f  id  cRates,  common  place  cf 

obwt  And  tc(i- 

lands,  ice.  in  the  feveral  counties  of  Denbigh,  Flint,  &c.  <Unttt  held  that 

and  alfo  all  his  perfonal  eftate,  to  J,  Moyjton  and  Owen  ,*n  remainder 

Wynn,  and  their  heirs,  upon  truft,  in  the   firft  place,  5^*5£f 

to   apply   his  perfonal  eftate    to  the  payment  of   his  ^omed^ 

debts,  funeral  expences,   and  legacies.     And  as  to  all  '*»  to  th?  *<*. 

.  tator»  not  being 

his  real  eftates,  fubjeft  to  his  debts  and  charges,  he  de»  f°und  to  have 

had  notice  of 

viled  the  fame  to  his  coufin  Richard  Price,  only  Ion  of  the  will  of  her 
Wm.  Price  of  Rlifwlas,  for  life  ;  remainders  to  the  firft   taining  fuch 
and  other  fons  of  the  body  of  the  kid  Richard  Price  in   Sdf^fiEt 
tail  male  5  and  in  default  of  fuch  iffue,  to  the  firft  and   J*  iroJ*lchcd 

oy  tnc  re™ 
mainder- man- 
over,  who  brought  ejeQment  after  her  death  again  (I  her  hufband,  by  whom  (he  had 
had  ifibe  which  died  before  her :  (he  having  alfo  in  fa&  fuffered  a  recover/  about  four 
month*  af\er  (he  came  of  age,  within  which  period  it  was  contended  thit  (he  ought 
to  hnve  eompliei  with  the  condition  of  refidence  to  enable  her  to  make  a  good  tenant  cd 
tftt  pra:$ipe. 

every 
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1A09.  every  other  daughter  of  the  body  of  the  faid  R*  Price  in 

"  tail  general  ;  remainder  to  the  Rev.  Robert  Carter  for 

Doit 

Lcflec  of  life ;  remainder  to  the  firft  and  other  fon  and  font  of  the 

KCNRICK 

and  others  body  of  At  (aid  jR.  Carter  in  tail  male  j  remainder  t&lhe 

i27w.  firft  and  every  other  daughter  «fid  daughters  of  the  faid 

Jeavcleik.  R   Carfer  jn  uU  gcncraj .  rcmaindcr  t0  Retard  Xenrkk 

for  life ;  remainder  to  Us  firft  and  other  font  in  tail 


male j  remainder  to  his  firft  and  other  daughters  in  tail 
general.  Then  followed  this  pc&vifo,  on  which  the 
queftion  turned, «•  Provided  always,  and  1  do  hereby  ei« 
preftly  declare  that  it  is  my  will  and  putpofe,  that  the 
(aid  R.  Price,  or  whatfoevtr  other  pet  fon  or  perfoaa 
(hall,  by  virtue  of  this  or  any  other  will  or  wills  to  be  by 
me  at  any  time  made,  become  pofleflcd  of  or  entitled  to 
my  faid  eftates  in  manner  hereinbefore  mentioned,  Hull, 
from  the  time  be,  (he,  or  they,  become  fo  poflefled,  take 
upon  himfelf,  heT&lf,  or  themfelves,  the  farname  of 
Tbtlwally  and  Jhall  make  the  man/Ion  ef  Batthafcm  Park 
afore/aid  their  ufisal  and  commonplace  of  abode  and  rtftience : 
and  in  cafe  the  (aid  Rd*  Price  (hall  refufe  or  negleS  to  re- 
fide  at  and  make  ufe  of  Batbafem Park  as  his  ofual  place 
of  refidenoe,  and  to  take  upon  himfelf  the  name  of  9irf» 
%»all>  then  and  in  fuch  cafe  I  do  hereby  declare  this  my 
will  to  be  void  to  all  intents,  in  refpe£k  to  him,  and  every 
other  perfon  and  perfons  claiming  under  him,  who  fhall 
Jo  refufe  to  comply  with  fuch  direction :  and  in  like 
ner  I  dire&  and  my  will  is,  that  the  fame  be  utterly 
in  refpect  to  the  faid  Robert  Carter  and  Ra\  Kemruk,  and 
every  pthcr  perfon  and  perfons  claiming  under  them  by 
virtu?  of  this  or  any  other  will  or  wills  to  be  by  me  at 
any  time  made,  in  cafe  he  or  they  (hall  refufe  to  take 
the  furname  of  Tbe/watt,  *nd  refide  at  Batbafern  Park  as 
aforefaid.    And  in  fueh  cafe  of  refnfal%  or  for  want  of 

iff" 
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Jffuc  by  jhe  jfaid  i?i.  iV&y,  or  &j«rf  Carter,  or  .the  (aid 

■jRi/.  Kenrick;  then  my  mind  and  will  is,  and  I  dp  hereby 

<Jcvifc  all  my  faid  rcaj  ©fates  wfcatfoever  tp  my^wn  rjghjt 

J^eir*  for  fwr."    The  tefotor  died  feifed  on  the  agth  of 

December  ip  the  fame  yetar,  leaving  the  (aid  /Pro.  Price  of 

JWfwlas  bis  heir  at  law.     Qp  the  de,ath  of  the  teftator, 

fid.  Price,  the  fop  of  jhe  (aid  Wm.  Prke  of  J^lifwlasf 

entered  by  yirtue  of  the  will,  as  the  fjrft  deyiCee,  and  wa# 

feifed  thereof  for  hip  life,  and  complied  with  the  condi- 

tions  of  the  will,  and  died  feifed  on  the  21ft  of  March 

1775,1  without  iffut  j  ppoq  whofe  death  the  (aid  Rev, 

J?Gfcrf  Carter,  the  next  devifee,  yhp  had  become  aod  thei* 

was  the  heir  at  la*w  of  the'teftator,  entered  and  was  pof- 

fefled  thereof,  and  tp  joyed  the  premifes  until  the  j8th 

of  October  1807,  whe?i  he  died  at  the  faid  manfiop  houfe 

of  Batbafern  Part,  leaving  iffue  of  his  body  Charlotte 

Porter  Thelvioll,  his  only  child,  born  on  the  20th  of  April 

1769.     Robert  Carter  and  his  daughter  Charlotte  Carter 

aflupied  and  ufed  the  furnamc  of  Tbettvall.    Upon  the 

death  of  Robert  Carter  Thclvtqll>  Charlotte  Carter  Tbelivall, 

who  then  was  the  heir  at  law  of  the  teftator,  and  alfo  a 

devifee  defcribed  in  the  wilj,  cptered  upon  the  derifed 

premifes,  and  was  pofljeflcd  thereof  and  enjoyed  the  fame} 

giid  on  the  19th  of  Oclober  1787  left  the  manfion-houfe 

pf  Batbafern  Park,  and  rcfided  doting  her  minority  wkh 

Sir  John  Nelfhorfe,  her  gitardiao,  in  Lincoln/hire.    After 

(he  came  of  age,  on  the  20th  of  4prH  1790,  (he  refided 

partly  tp  London,  and  partly  at  Redbourne  io  Lwcobtjbire, 

*here  (he  had  an  efobliflnuent  fuitable  to  her  rank  and 

fortune,  and  did  not  make  the  manfion  houfe  o(  Batba- 

Jerm  Park  the  ufual  or  common  place  of  her  abode  and 

acfidence.  By  indentures  of  the  1  ft  and  ad  of  July  1790 

{be,  l>y  her  nam*  of  Qbarltfte  Carter  Thetwo/l,  made  a 

tenant 
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tenant  to  the  precipe  ;  and  afterwards  a  writ  of  quod  ei 
deforciat  was  faed  out,  and  a  common  recovery  with  double 
voucher  was  in  due  form  fuffered  at  the  Great  Seflion  of 
the  county  of  Denbigh,  on  the  14th  of  Augufiux  the  fame 
year.  On  the  21ft  of  July  1791  Charlotte  Carter  Tbelwall, 
being  dill  in  pofleflion  and  enjoyment  of  the  premifes, 
married  the  defendant,  Lord  Wm.  Beauclerk,  and  had 
iffue  by  him  one  child,  who  died  an  infant  in  the  life- 
time of  the  faid  Charlotte,  and  flie  herfclf  died  without 
iffue  on  the  15th  of  September  1797*  Richd.  Kenrick, 
named  in  the  will,  died  on  the  20th  of  December  1802, 
leaving  iffue  Rd.  Hen.  Kenrick,  his  eldcft  fon,  G.  W. 
Kenrick,  and  C.  G.  Kenrick,  his  other  fons,  the'  three  fe- 
verai  leiTors  of  the  plaintiff.  Upon  this  fpecial  verdi& 
judgment  was  given  below  for  the  defendant;  to  reverfe 
which  this  writ  of  error  was  brought. 

This  cafe  was  argued  in  laft  Trinity  term  by  Manley 
Serjf.  for  the  plaintiff,  and  Williams  Serjt.  for  the  de- 
fendant. By  the  former  it  was  contended  that  the  pro- 
vifo  in  the  will  of  Thettualf  Price  as  to  refidence,  though 
containing  words  in  themfdves  of  flri&  condition,  yet 
by  reafon  of  the  limitation  over,  particularly  where  the 
perfon  taking  was  heir,  amounted  to  a  conditional  limitation: 
and  that  by  the  non-refidence  of  Charlotte  Carter  Thei* 
wall  in  the  manfion  of  Bathafern  Park,  even  before  {he 
came  of  age,  but  certainly  afterwards  and  before  the  re- 
covery fuffered  by  her,  the  eftate  conditionally  limited  to 
her  ceafed,and  thereupon  the  limitation  over  to  Richard 
Kenrick  took  effeft ;  of  which  the  leflbfs  of  the  plaintiff 
might  take  advantage ;  the  aflumption  of  the  name 
being  only  necefiary  upon  entering  into  pofleflion  of  the 
property.  And  he  denied  that  notice  of  the  will  and 
condition  was  neceffary  to  be  given  to  Charlotte  Carter 

Tbelwatf, 
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The/wall,  in  order  to  induce  a  forfeiture  of  her  eftate;         1809. 
ine  being  entitled  to  take  as  tenant  in  tail  under  the  will*  ' 

although  (lie  was  alfo  heir  at  law  of  the  teftator,  at       Lefccof 
the  time  when  (he  entered  on  the  eftate.     On  the  other      and  others 
hand  it  was  contended,  that  the  provifo  amounted  to  a  con*        i%t&%. 
dition  only,  and  that  too  a  condition fubfequent,  and  not  a  con*     BiAucut  k. 
ditional  limitation :  and  that  not  Charlotte  Carter  Tie/wall 
or  her  father,  but  Wm.  Price  was  heir  at  law  at  the  death 
of  the  teftator,  to  which  period  the  confideraiion  of  the  * 
queftion  was  in  this  refpe&  to  be  referred*    That  the 
eftat^vefted  in  her  on  the  death  of  her  father ;  and  there 
could  be  no  breach  of  condition  or  forfeiture  before  (he 

•  * 

came  of  age ;  and  there  was  not  time  fufficieut  to  incur 

* 

any  in  the  very  Qiort  period  between  her  coming  of  age 
arjd  the  fuffering  of  the  recovery ;  the  law  always  allow- 
ing reafonable  time  to  do  every  aft  :  and  that  only  the 
heir  at  law  of  the  teftator  could  take  advantage  of  a  con- 
dition broken.  That  Charlotte  C*  T*  being  entitled  as 
heir  at  law  at  the  time  of  her  entry  could  not  incur  any 
forfeiture  without  exprefs  notice  of  and  rrfufal  to  per- 
form the  condition.  But  that  even  if  a  forfeiture  were 
incurred,  the  leflbrs  of  the  plaintiff  were  not  entitled  to 
fake  advantage  of  it,  by  reafon  that  they  had  not  taken 
tbe  name  as  they  ought  to  have  done  if  the  eftate  by  her 
forfeiture  were  immediately  veiled  in  them. 

.  Thefe  points,  except  the  laft,  which  was  not  much  in* 
Cited  on,  were  argued  at  great  length  ;  but  as  the  Court 
in  giving  judgment  only  went  on  the  ground  of  want  of 
notice  of  the  condition  to  the  heir,  it  is  unnecefl\ry  to 
enter  at  large  upon  the  Other  points,  After  taking  time 
to  confider  the  cafe, 


Lord 
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*8ogf#  Lord  Eixbnbokoogh  C.  J:  ndW  delivered  judgthenf; 

'         (after  dating  the  fubftance  of  the  fpccial  verdift.) 

he fleeW  Upon  thcfc  faft*  the  Court  of  Great  SeflJon  has  gived 

and  ochcrt  judgment  for" the  defendant ;  and  we  art  of  opinion  that 
i^dw.  that  judgment  is  right,  and  ought' to  be  affirmed.  Manf 
****<****.  q^ftions  wcrc  difcuffbd  upon*  thfc ,  atguraenf;  but  the* 
point,  upon  which  our  opinion  is  formed,  is  this )  that  at' 
Charlotte  Carter  fhelwalt  vtfzt'htlt  at  h*  ttftfcfe  ttftatbt* 
+i)d  was  therefore  entitled  bjr  defcent,  if  the  teftator  Had' 
made  no*  will!  (he  war  not  bound  to  refidence"  until  <ne' 
had  notice  that  there  was  a  will,  aftdlould'tfoflofe'  the 
eftate  by  non~refidence,  without  fudtfcfotice.  Thcrcrdift 
does  not  6 rid  that  this*  lady  ever  had  notice*  of  this  willj 
end  as  nothing*  can  be  prefumebV  upon  *  fpecial  veirdift, 
the  cafe  muft  be  taken  as  if  (he  n*ver1iad  anf.  The  firft 
cafe  in  whkh  the  netoeffity  of  notice  to  an  heir,  or  to  a 
perfon  having  an  independent  tide,  was  conGdered,  was 
France  %  cafe,  8  Cs.  8o«  b.  There  R.  F.  was  fctfed  in 
fee,  and  deviftd  to  his  eldeft  fon  and  heir  for  6 o  years: 
he  afterwaids  made  a  feoffment  to  the  ufe  of  himfelf  for' 
life;  remainder  to  his  eldeft  fon  for  Co  years \  with  a 
pjrovifo,  that  if  his  eldeft  fon  difturbed  F.  F.  in  the'  en- 
joyment of  certain  other  lands  .and  certain  goods,  the  ufe 
to  him  (hould  ceafe.  The  eldeft  fon  did  difturb  F.  F.  j 
but  he  had  no  previous  notice  of  the  feoffment.  And  it 
was  refolved,  that  as  he  had  no  notice  of  the  feoffment* 
his  diflurbance  of  F.  A  did  not  put  an  end  to  his  term : 
for  had  there  been  no  feoffment,  he  would  have  bad  title 
either  under  the  will,  ot  as  heir-,  and  it  would  be  agaioft 
reafon  to  bind  him  by  a  condition  of  which  he  was  not 
apprifed,  where  he  would  have  a  title,  if  there  were  no 
fuch  deed  as  that  which  contained  the  condition.    This 

cafe* 
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cafe,  though  rather  diffeienrly  put,  is  adopted  in  Sbephi 
Toucbjlone  148.  The  paflkge  there  is  this*-"  If  a  matt 
u  make  a  lcafe  for  years  on  condition ;.  and  the-leffie  doth 
"not  know  of  it  1  and  after  the  lefibr  doth  by  will  give 
f<  the  land  to  the  loflee,. without  condition,  and  the  leflee 
u  doth  faob  anad  as  is  a  breach  of  the  condition ;  ia 
"  this  cafe  the  condition  is  not  broken :  for  the  leflce 
"-  muil  have  notice  of  the  condition. ere  he  can  bfeak  il." 
The  learned  author  therefore  of  that  work  muft  have, 
thought,  that  a  party  who  wnuld  have  title,  if  theve  were 
no  fuch  deed  as  that  which  contains  the  condition,  is  not 
anfwerable  or  liable  to  lofe  his  eftate  by;  a  breach  of  the 
condition*  unlefs  he  has  notice  of  the  deed  which  con- 
tains it.  In  Porter  v.  Fry,  1  VenU  199.,  reported  alfo* 
t  Mod.  3CO«, .and  Sir  Tbos.  Raym.  236.,  the  diftin&ion  is  • 
taken  between  perfons  who  would  hate  no  title,  if  there 
were  no  fuch  infttument  as  that  which  contains  the  con- 
dition* and  thofe  who  would  have  title  without  fuch  in- 
ftruoientt  and*  notice. is  conGdered  neceffary  to  fubjett 
the  latter  to  the  coftfequencfes  of  a  breach  of  the  condi- 
tion. In  that  cafe  there  was  a  devife  to  A.  K.  in  tail, 
upon  .condition  that  if  (he  married  without  confent,  the 
eftate  (hould  go  over  to  .the  leffor  of  the  plaintiff:  (be  did 
marry  without  confent  \  and  upon  an  ejeQment  and  fpe- 
cial  vcrdtft,  one  queftion  was,  Whether  the  want  of  ex* 
prefe  notice  of  the  devife  would  fave  the  forfeiture  ?  She 
was  not  the  teftator's  heir?  and  Raimford  Jpfticefaid,  I. 
take  a  difference  where  .the  devifee  who  is  to  perform  the 
condition  is  heir  at  laws  and.  where  a  ftranger;  the  heir 
muft  have  notice  /.becaufe  he*  having  title  by  defcent,  need 
not  take  notice  of  any  devife,  unlefs  it  be  (ignified  to  him  : 
and  to  iiFfantJi  cafe;  8  Ce.  And  per  Hale  C  J.  '"  In 
*  FYsncfi  ea&  there-had  been  no  need. of  notice,  had' 

3  C€  not 
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1809.        "  not  the  devife  been  to  the  heir;  which  is  the  otilf 
'  <c  thing  wherein  it  materially  differs  from  this  cafe." 

Letfccof       Judgment  was  given  for  the  plaintiff,  becaufe  A.  K.  was 

ICk  nhic  k 

anciothcrt       not  heir,  and  had  therefore  no  title  bat  under  the  devtfe. 
23  w.       A  bill  had  been  filed  for  relief;  and  Lord  Keeper  Bridge 
man,  who  was  aflifted  by  Ld.  C.  J.  Keeling,  and  Vaughan, 
and  LoTd  C*  B.  J/<i/e  faid,  (1  Mod.  314.)  had -if.  JT.  beed 
A«>,  it  might  have  made  a  great  difference.    This  cafe 
therefore,  though  not  an  adjudication  that  notice  was 
necctTiry  in  cafe  of  an  heir,  is  a  (trong  authority,  as  far 
as  the  di&a  of  the  Judges  go  upon  that  point.    The  cafe 
however  of  Ma/loon  v.  Fitzgera!d9  3  Mod.  28.  and  Slinn. 
125.  is  a  deciOon  upon  the  point.     In  that  cafe  Fitzgerald 
conveyed  to  the  ufe  of  himfclf  for  life;  remainder  to 
Catherine \  his  only  daughter  and  heir,  in  tail ;  with  a  pro- 
vifo  that  if  (he  married  without  confent,  &c,  the  eftate 
was  to  go  over  to  the  leflbr  of  the  plaintiff.     She  married, 
contrary  to  the  condition  ;  but  had  no  proper  notice  of 
the  fettlemenN     Judgment  was  given  in  Ireland  (ot  Ga>* 
tberine :  and  on  error  brought  here,  the?  cafe  was  twice 
a*gued.     France's  cafe,  and  Porter  v.  Fry,  were  cited, 
and  the  difference  was  in  fitted  on  between  the  cafe  of  a 
ftranger  and  that  of  the  heir;  "  for  the  heir  having  title 
«'  by  defcent,  if  there  be  any  conveyance  by  the  a  nee  (lor 
"  to  defeat  that  title,  and  to  which  the  heir  is  a  ftranger, 
"'*  he  ought  by  the  rules  of  law  and  reafon  to  have  notice 
"  of  it."     And  after  time  to  confider,  the  Court  were 
unanimous  that  Catherine's  eftate  was  not  determined  for 
want  of  notice,  according  to  the  refolution  in  France's 
cafe,  from  which  they  faid  they  could  not  diftinguifh  thit: 
and  judgment  was  affirmed.     There  are,  therefore,  two 
exprefs  decifions  upon  the  very  point,  befides  the  dic"U  in 
Porter  v.  Fry,    There  is  however  one  authority  the  other 

way, 
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W*y,  that  of  Randall  v.  Eeley,  Cart.  92.  170.     In  that         \%og. 
cafe  the  teftator  had  four  fons,  John,  Robert,  William*  l 

and  Matthew  1  and  he  devifed  to  John  in  tail  male ;  re*       Leiret.of 
mainder  to  each  of  the  others  fucctflivelj  in  tail  male;     an/otberL 
with  a  provifo,  that  if  John  married  a  woman  with  lefs  •      1%%%. 
than  1000/.  portion,  the  lands  (hould  go  to  the  three,  B*A«c*wr.- 
younger  fons  and  their  heirs,  as  before  was  limited,  equally 
John  married  a  woman  with  lefs  than  1 000/.  portion,  and, 
died  leaving  two  daughters  only ;  fo  that  his  eftate  tail 
ended.    Robert  and  Matthew  died  without  ifltiex  and- 
then  William  levied  a  fine  of  the  whole,  and  devifed  to 
the  plaintiff's  lefibr,  and  died  without  iffue.     John'*. 
daughters  entered  $  and  eje&ment  was  brought  againft 
them;  and  upon  a  fpecial  verdilt  {oundt  Briageman  C.  J., 
delivered  the  opinion  of  the  Court ;  and  after  noticing 
that  the  words  created  a  limitation,  and  not  a  condition, 
he  fays,  "  the  next  thing  is  that  notice  ihould  have  been 
"  given ;  John  being  heir  at  law  ihould  have  had  notice 
*'  of  this  will  and  limitation ;  but  yet  I  fay,  it  is  not  neccf- 
u  fary  notice  (hou)d  have  been  given,  though  he  was 
«  heir*    And  the  eftate  in  John  having  ceafed,  the  quef- 
"  tion  is,  what  eftate  Robert,  William,  and  Matthew  had 
(l  afterwards?"     And   after  difcufling  that  point,  he 
concluded  that  the  eftates  limited  to  them  in  fucccflkm 
Ceafed  j  that  they  took  under  the  provifo,  "  if  JoJm  mar-, 
ricd,"  &cM  an  eftate  tail  in  common,  leaving  the  fee  in 
the  te  ft  a  tor's  heir.    That  when  Robert  and  Matthew  re- 
fpe£tfvely  died,  their  refpe&ive  thirds  pafied  to  the  de- 
fendants as  the  tcftator's  heirs,  and  the  defendants  be-  * 
6ame  tenants  in  common  with  William :  that  his  fine, 
therefore,  did  not  affe&  their  two  thirds,  but  his  own 
only :   And  as  to  thofe  two  thirds,  judgment  was  given 
for  the  defendants ;  and  as  to  the  other  third,  judgment 
1  Vof,.  XI,  X  x  wag 
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1809.        was  glren  fef  the  ptamliff.    This,  therefore,  was  a 

"tj^-         lctfln  decifibn  upon  a  fpecisfl  v*rdi&  dn  the  very  point: 
feffiwctf       foriwileft  it  had  been  eonfidered  that  the  eft  ate  pa  fled 
art  Others-    immediately  upon  Jbbn%%  marriage  to  the  other  three; 
Lad  w.       brothers  "in  commote,  Wtilmnt  would  hire  been  entitled' 
to  the  wftbte-'at  she  time  he  tetied  the  fine  under  the  limi- 
tation to  the  brothers  m  faceefliori ;  and  then  the  fine 

« 

would  have  operated  upon  the  whole;  whereas  it  «u 
adjudged  to-  operate  upen  a  third  only1.    It  is  lingular 
indfetd  rf  Lord  C.  J.  Bri&gmtm  delivered  this  opinion  in 
Jill.  ifl'&P  ig1  €ar. %\  as  the  report  foppofet,  that  her 
ftoufihave  trfedthe  erfpreflion  afbribed  to  Mm  in  1  Afod- 
314.  *•  Axat  ifjf.  K.  had  been  heir,  it  might  have  made1 
a  great  dHfcrencc**   It  is  lingular  that  this  dedfiorr  firould 
riot  have  been  reftrired1  ter  either  at  the  bar  or  by  the* 
bench,  either  In  Porter  r:  Fry,  which  wsrsr  decided  Pq/kB. 
24 &r.2.,  or  iri  liF^aMb/r  w  Fitzgerald,  which  was  de- 
cfded  1*4/?A.  3  0  Cur.  r.'   It  iff  obfenraMe  too  that  in  Run- 
tilt  v.  Eetiy  the*  rights  *f  the  heir  were  not  in  queftion: 
jotin's  right  had  clearfy  ccafed,  becauffe  he  was  dead 
without  ifiae  mate?  and' the  queftion  tfas,hbw  the  eftatc 
was  afterwards1  to  go  over  j  whether  in  fucceffion,  as  it 
had  at  firfr  been  limited;  or  in  common,  according  to  the 
limitation, if  John  married  a  woman  with  left  than  the 
fpecifi^d  fortune4;    'Without  queltioning,  however,  die 
report  qf  ttynfoll  v*  $ibj%  arid  admitting  the  decifion  to 
hav*  be.cn  as,  C^r/^r  repprts,  it  is  clearly  inconfiftent  with 
Frapces'  ifafe,  yritii  Pfirtcr  v.  J*rj$  aqd  Walloon  V.  FitZ' 
geral4\,  4pd  the  reafo^i^f  the  thing  is  fo  decidedly  with 
triofe  cafes,  that  we  have  no  hefitatiori  in  abiding  by  then* 
and  holding  Rundali  v./ft/g  not  tp  be  law.    Where  a 
part?  isfreall[y  ignorajtfof  the  exigence  of  the  inftrumtnt 
in  which  the  condition  is  contained,  and* where  he  wq^ 

haft 
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have  good  title  if  there  were  no  fuch  inftrument,  it  feemg 
unreafonable  to  hold  that  a  negle£t  of  the  terms  of  thai 
condition  flibuld  fubjfcft  him  to  a  lofs  of  the  eftate:  it 
would  tocodrage  thfe  coricfeaHhg  of  the  faftrttthfcnt  till  a 
breach  were  incurred,  fo  to  decide :  and  no  fubftantial 
inconvenience  can  refult  from  holding  that  the  £erfori 
entitled  to  avail  himfelf  of  a  breach  fliould  take  care  that 
the  condition. was  known  to  the  perfon  who  was  to  com- 
ply  with  it.  Upon  this  ground,  therefore,  that  Charlotte 
Carter  Tbelwall  never  had  notice  of  Thelviall  Price's  will, 
or  of  the  condition  it  contained,  we  are  of  opinion  that 
the  judgment  below  was  right,  and  ought  to  be  affirmed. 
If  it  were  neceflary,  we  might  lay  fom.e  ftrefs  upon  the 
wording  of  the  provifo,  which  fpeaks  of  a  refufal  to  rc- 
fide,  &c.  by  Robert  Carter  or  thofe  claiming  under  fcim,  not 
of  a  mere  neglect ;  and  a  refufal  imports  that  the.  thing 
refufed  was  propofcd  to  the  refujtng  party.  But  our  opi- 
nion is  founded  en  the  broad  ground,  that  neither  negle£t 
or  refufal  will  fubjeft  the  heir,  &c.  to  lofe  the  eltate, 
unlefs  he  has  notice  of*  the  conditio^.  Without,  there- 
fore, difcufiing  the  feveral  other  arguments  which  have 
been  ufed,  which  appear  to  us  to  make  drongly  again  ft 
the  claim  of  the  plaintiff  on  other  points ;  we  are  per- 
feflly  fatisfied  .that,  on  this  point,  the  judgment  which 
has  been  given  for  the  defendant  is  right,  and  mud  be 
affirmed. 
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3f«^,  Doe,  oq  the  joint  and  feveral  Demifes  of  Sarah' 

Nvu.  ayth.  J 

Strong  and  Others,  againjt  Wm.  Goff. 


A  teftator  de- 
vifcd  ono  cftate 


7 N  eje&ment  for  certain  mcfluages  and  tenements  at 

10  his  wife  for  Henley- upon -Tb  am  es>  a  vcrdi&  was  found  for  the  plain- 
life,  and  after  -                .             --  .                 -   ,               «r           j  r 

her  deceafe  to  tiff  for  four  undivided  fifth  parts  of  the  pretmfes,  and  tor 

Mar^ltT  the  defendant  for  the  other  undivided  fifth,  fubjeft  to  the 

fcr'i*^  be-  opinion  of  the  Court  upon  the  following  cafe. 

be^te?/^1*  William  Matthews  being  fcifed  in  fee  of  thefe  and 

tenant  1  in ^mmon,  other  premifes,  by  his  will  dated  the  18th  of  Sept.  177 J 

and  not  as  joint-  ■                      *                                                                       ,f 

tenants}  but  if  devifed  the  prcmifes  in  que  (lion  thus:— I  give  and  devife 

fuchiflbe ftiould  .,.       .,         _-.      ,       '          %   .           -.           , 

die  before  he,  unto  my  wife,  Mary  Matthews •,  and  her  aUigns  during 

2m  *1^~  the  term  of  her  life,  all  thofe  my  mcfluages  and  tene- 

fafe' "Jrten  mcnt5>  *c>  alKf  from  rod  immediately  after  the  deceafe 

he  devifed  ano-  af  my  faid  wife,  then  1  give  and  devife  the  fame  mefluages 

ther  eftate  to  *                                                                                 #         -  __ 

hit  wife  for  life,  and  tenements  unto  my  daughter  Mary*  the  wife  of  Wm. 

bisfon  4%S*fb  Gof%  and  to  the  heirs  of  her  body  lawfully  begotten  or  to 

•fbitMfbe-*  be  begotten,  as  tenants  in  common^  and  not  as  joint  tenants* 

KTbS^T  But  if  fuch  iffuc  (hoa,d  dcPaTt  th5f  lifc  befofC  hc>  *•* or 

he  died  without  they,  (hall  refpeAi  vely  attain  their  age  or  ages  of  2 1  years* 

ifue>erfoch  .    '*          ■      *               .<•      .      *                   ,T                      r 

Ufeeaildiedbe-  then  I  give  and  devife  the  fame  premifes  unto  my  Ion 

att»ned*i,then  Jofepb  Matthews  his  heirs  and  afligns  for  ever.     And  By 

to^sdaughter  ^^  chufc  of  thc  wiJ1  hc  dcvifcd  thc  fay  ^^  prc. 

krin  of  bit  V>  mifca  thus— I  alfo  give  and  devife  unto  my  faid  wife  and 

be  begotten  5  yIMT  alliens  during  the  term  of  her  natural  life  all  and  (In- 

fuch  Hue,  if  «.                                           1      .       •         •      rj    . 

more  than  one,  gular  my  menu  ages  or  tenements,  lands,  occ.   mtiart* 

•Tmmm  :  held  Jheei  and  Dmck-Jlreet  in  Jifar/ry  r  and  from  and  itnmedi- 

£%j£6Z$*m  ately  after  her  deceafe,  then  1  give  and  devife  the  f-id 

Jo?Ufc*infttbc  hft-mentioncw  prcmifes  unto  my  faid  Ion  Jofepb  Matthews* 

firft  eftatc,wit!i  nd  t0  tj,c  ^ri  tffa  hjy  lawfully  begotten  or  to  be  be- 

remainder  to  ail  *                              J                     «,          „        ,                     . 

her  children  gotten.     But  if  my  faid  fon  Jofepb  (hall  happen  to  depart 

rtjrfcw.**  *"**  this  life  without  iflue,  or  fuch  iffuc  (hall  all  die  before  he 

•r 
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«r  they  -(hall  attain  their  age  of  21  years,  then*  and  in        i8oo> 
fuch  cafe  I- 'hereby  ghre  and  dcvife  the  (aid  mentioned       •— • 
premifes  unto  myfaid  daughter  Mary,  the  wife  of  the       Lefleeof 
faid  Wm.  Goff,  and  to  the  heirs  of  far  'body  lawfully  be-      m^  others; 
gotten,  or  to  be  begotten-;  fuch  iflue,  if  more  -than  -one#        GoSr.' 
to  take  as  tenants  in  common,  and  not  as  joint  tenants. 

The  teftator  died  feifed  in  1 778,  leaving  his  faid  widow 
and  his  daughter  Mary  Goff,  him  furviving.  Mary  the 
widow  of  the  teftator  proved  his  will,  and  entered  upon 
and  enjoyed  the  premifes  in  queftion  during  her  life ;  and 
upon  her  deceafe  Mary  Goff  entered  upon  and  enjoyed 
the  fame  until  about  five  years  ago,  when  foe  died,  leaving 
iffite  Sarah  Strong,  Mary  the  wife  of  Robert  Mean,  Eli* 
mabeth  the  wife  of  James  Reeves,  and  Sophia  Goff,  (the 
leflbrs  of  the  plaintiff,)  and  the  defendant  Wm.  Goff,  her 
Surviving :  and  the  defendant  thereupon  pofleffed  himjfelf 
jof  the  entirety  of  the  premifes.  If  the  leflbrs  of  the 
plaintiff  were  adjudged  entitled  to  recover,  the  verdi& 
was  to  Hand  <  otherwise,  a  nonfuit  was  to  be  entered, 

Abbott  argue4  the  cafe  for  the  plaintiff  on  a  former  day 
of  this  term  5  and  contended  upon  the  intention  of  the 
teftator,  as  coilefted  from  the  will,  that  Mary  Goff  took 
only  an  eftate  for  life,  and  that  all  her  children  under  the 
description  of  heirs  of  her  body,  took  equal  (hares  as  pur- 
chafers,  in  remainder,  by  reafon  principally  of  the  limi- 
tation to  them  as  tenants  in  common  t  and  he  cited  Doe  v. 
Laming  (a),  Bagshaw  v.  Spencer  (b),  and  Li/le  v.  Gray  (c) ; 
and  alfo  RfUnfon  v.  Grey  (</),  and  Doe  d.  Wight  v.  C101- 
jlaJI  (e),  where  all  the  cafes  bearing  upon  the  conftru&ion 
of  this  will  were  collected. 

(#)  *  Burn  110*  (*)  X  r*J<  H*«  (0  **•  y«i"$  «9» 

Jrf)  9  £*/,  i.  t«)  /*.  400. 
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\%99*  Prejon  fpf  the  dcff adant  argned  for  the  nepefrty  of 

'.  -     ■        g^ing  Mary  Gojf  an  efUte  tail,  as  well  upon  the  legal 

li&e'of       *frf&  of  the  fubfequent  limitation  to  tjhe  &yrj  jfirr  Wj, 

andToth«^     as  to  effeaujau  ^rhat  he  (aid  was  the*  general  intent  of 

g*'r£        ^he  tefta$oj,  that  no  part  of  the  eft  ate  deviled  to  Mary 

Goff  and  the  heirs  of  her  body  (houid  go  over  to  he? 

toother  ib  long  as  *ny  of  her  iflae  were  in  being:  to 

which  the  particular  intent,  that  her  children  (houhl  take 

1$  tenants  in  common,  rouft  give  way*    And  be  relied 

principally  upon  Doe  d.  Candler  v,  Smith  (a) ;  confirmed 

by  Doe  d.  Cod  v„  Cooper  (A),  Pierjbn  v.  Vichert(e)f  and 

Poole  v.  Poole  (rf).    The  principal  arguments,  as  to  the 

intention  of  the  teftator,  were  after wajd*  noticed  in-  the 

judgment  of  the  Court ;  which  after  confideration  was 

aow  delivered  by 

Lord  Ellenbohough  C.  J.  This  was  an  e|e£la}cnt 
for  premifes  in  the  county  of  Oxfords  and  the  qneftiou 
arofe  upon  the  ^ill  of  Win.  Matthews*  The  teftator,  a* 
appears  by  his  will,  had  a  wife,  a  fon,  and  a  daughter* 
and  he  deinifed  the  premifes  in  qneftion  to  his  wife  for 
life,  and  immediately  after  her  deceafe  to  his  daugfytq 
•«  Af«ry  Goff)  and  to  the  heirs  of  her  body  lawfully  fcjgQN 
u  ten,  op  to  be  begotten,  as  tenants  in  commit*  and  not 
"  as  joint  tenants :  but  ilfuch  ijjue  (hould  depart  this  life 
«'  before  be9  Jkh  ortbeyjhxmld  rrfpeBivtly  attain  their  age  or 
•!  ages  of  21  years,  then  he  devifed  thofe  prtnufes  to,  bis 
•«  fon  in  fee,"  By  another  part  of  his  will  ljc  devjfcd 
certain,  other  premise  to  his  wife  for  \\k  j  spid}  after  her 
deceafc,  to  his  fon  and  to.  the  heirs  of  his  body,  lawfully 
begotten,  or  to  be  begotten:  but  if  his  fa#l tfyp  (hould 

W%7  T#r»  Ref.  $i\.  (J)  i  Eafi>  *lg. 

happei 
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Juppeo  to  depart  tbw  life  wkhoat  ifluey  or  fuAifltie 
Jhould  all  die  before  he  or.  they  rtrould  *ftai*  their  age  of 
.21  jears..  thea  he  devifcd  tbofe  premifcs  aifo  to*  bia  faid        Leife  *f 

r  11  St»ono 

daughter  Mary  Gofi  and  to  the  heirs  of  her  body  Jfrwfailf  ^  Others 
begotten,  or  tt>  be  begotten  5  fuch  $ae%  ifmofetfom  omf  gj^ 
Utake  as  tenants  in  commdn,  and  not  as  font  tenants*  Tfce 
te&ator  died*  hU  widow  entered  and  died;  Mdry  Goff% 
hh  daughter,  entered  and  died ;  and  the  tefibr*  «f  the 
plafintifF  ate  tbe  four  daughters  of  Mary  Gafy  tad  the 
defendant  is- her  fbn.  The  leffbr*  of  the  plaintiff,  there* 
fore*  eo»te»d,  that  Mary  Ooffwsk  an  eftate  for  life  oriy 
in<  the  premiss  i«  queftion,  and  that  eaefr  of  Her  children 
jDtok  at  fifth  by  purchafe*  The  .defendant  contends  that 
.' Mary  Goff  took  an  eftatc  till ;  and  that  upon  fcer  death 
Jbe.  whole  vetted  in  him*  as  heir  ia.tatl  by  ddfaenk  XUte 
*ritt  is  certainly  it  Angular  one*  and  it  is  frery^  probftHethe 
leftator  might  net  know  the  exa&  meaning  trf  *H  thfc 
terws-he  ufed:  but  upon  attending  to  all  fhe  pMorifitais 
of  the  willy  we  think  hie  intended  m*ft  be  taken  to  h**e 
been,  that  Mary  GvjffhoM  take  for  life  only,  kid  th* 
her  children  (hould  takl  as  teiKrfftS  in  OMftmson  by  pan- 
chafe.  The  words  "  heir's  *f  tie  bidfr  are  wfadfcubfctHj 
primi  facie  word*  of  lirtutatiori*  but  they  nldy.be  don* 
ftrued  to  be  words  of  ptitehufe  where  it  is  clearly  fo'ta* 
leaded  $  and-  w^  think;  that  in  this*  cafe  fnob  iateatfar  k 
dear.*  The  ptovifioft,  that  they  flfeuld  Sake  m  tehantr  m 
fimmonrana\  n$t  as*  jdht  tenantry  fftewB  verjl  dfttfadiy  Ihit 
the:  tcftattfr  was  contemplating  flpwtf  tfliflfg  vtvf  dtftaeftt 
from  ameftata tail*  becaUfc-  aft"  dtete*  ftf^'if  tfctfle  wto* 
fontf,  would  reft  wholly  i*rtf*  ddtft  (bit)  tbt**  ****«» 
of  dU  the  reft ;  *nd  opM  all'.  dftW***  the*-  #mA  I* 
iiefeher  jeiut-tctttMf  nwtdtolkSf  irf»  dbtiliMMfc  Arid  tH« 
word******  fetfe*  »<»  ii-fWflt*!  *uWHK#rt*tdtttto# 

X*  4  *fe<* 
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ufed  the  words,  "  heirs  of  the  body?  not  as  words  ofUroi- 
tation,  to  give  Mary  Goffzn  eftate  tail,  but  as  equivalent 
Lt flee'of       to  children  or  ijfut  of  her  body,  to  give  fuch  children  a 
and  othtn,     diftin£k  and  independant  intercft.    The  words  are, "  bat 
if  fuch  iflue  (houtd  depart  this  life  before  he,  (he,  or  they 
ihould  refpe&ively  attain  ai,  then  he  devifcd  to  his  foa 
in  fee."    Whom  does  he  mean  then  by  %ifucb  iffuen  but 
the  perfons  to  whom  he  had  before  referred,  by  the  dc- 
fcription  of  the  "  heirs  of  his  daughter's  body?99     And 
when  he  is  contemplating  the  poflibtlily  that  he,  (he,  or 
they,  may  depart  this  life  before  ai,  to  whom  can  be  be 
referring  but  the  immediate  children  of  his  daughter  i 
The  obvious  intention,  therefore,  of  this  part  of  the  will 
clearly  is  to  give  Mary  Goff  an  eftate  for  life,  and  her 
children  a  diftinft  independent  intercft,  as  tenants  in 
common.    In  the  devife  to  the  fon  of  the  eftate  given  to 
him,  the  words  "  heirs  of  the  body"  are  perhaps  ufed  in  a 
different  fenfe  \  at  leaft  there  are  no  new  words  import- 
ing that  they  are  to  take  as  tenants  in  common :  but  it  is 
obfervable,  that  in  the  limitation  over  to  the  daughter, 
upon  failure  of  iflue  of  the  fon,  the  ttftator  again  afes  the 
terms,  "  heir*  of  her  body"  when  he  is  clearly  f peaking 
of  her  children ;  and  again  provides  that  they  (hall  take  as 
tenants  in  common,  and  not  as  joint  tenants.    There  ia 
a  particular  intent,  therefore,  fully  and  diftin&ly  exprefled 
upon  the  will,  that  the  perfons  deflgnated  by  the  terms, 
*<  heirs  of  the  bodf  of  Mary  Goffy  (hould  take  as  tenants 
in  common;  which  they  could  not  do  if  ihe  took  an  eftate 
tail*    But  however  ftrongly  this  intent  is  exprefled,  it 
would  not  be  permitted  to  prevail,  if  it  were  inconfiftent 
with  any  other  paramount  general  intent  of  the  teftator  % 
and  it  has  been  urged,  that  in  this  cafe  there  is  fuch  pan* 
mount  intent ;  not  indeed  that  any  fuch  paramount  in* 
"  '  tent 
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tent  is  exprefled,  or  that  it  is  inconfiftent  with  any  exprefs         1809. 

*  »        » 

devife  in  the  will,  that  this  particular  intent  fhould  pre-       — — - 

D0E9 
rail ;  but  it  is  aflumed  that  the  teftator  never  could  have       UflVe  of 
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intended,  that  any  part  of  the  cflatc  in  que  (lion  fhould  go  andOtiwrg, 
over  to  the  Ton,  To  long  as  there  was  any  descendant  of  the  gor'7?' 
daughter ;  and  that  to  prevent  this  effeft,  and  thereby  to 
effe&uate  what  he  mud  have  intended,  the  daughter  mull 
be  held  to  take  in  tail ;  and  that  every  word  in  the  will, 
importing  that  her  children  were  to  take  as  purchafers 
and  as  tenants  in  common,  ought  to  be  rcjrfted.  But 
how  can  the  Court  fay  what  was  the  teftator's  intention 
upon  a  point  upon  which  he  has  exprefled  no  intention 
at  all,  and  which  point  perhaps 'never  entered  into  his 
contemplation.  Had  the  queftion  been  propofed  to  him, 
whether,  upon  the  death  of  any  of  his  daughter's  children 
under  21,  that  child's  (hare  fhould  go  over  to  Jofepb,  or 
be  divided  among  the  daughter9?  other  children,  it  is  per- 
haps moft  probable  the  latter  would  have  been  his  choice: 
but  it  is  a  probability  only,  not  a  certainty ;  and  where  ^ 
one  intention  is  plainly  exprefled  upon  the  will,  it  muft 
not  be  defeated  by  a  mere  conje&ure  that  the  teftator 
might  have  another  paramount  intention  inconfiftent 
therewith.  Admitting,  however,  that  it  ought  to  be  in- 
ferred, that  the  teftator  could  not  have  intended  that  any 
part  fhould  go  over  to  his  fon,  fo  long  as  there  was  any 
iflue  of  his  daughter  in  being,  does  it  follow  that  the 

*  * 

daughter  muft  be  held  to  have  taken  an  eftate  tail  ?  It 
might  perhaps  afford  a  reafon  for  implying  crofs  remain- 
ders between  her  children  $  (though  it  is  not  neceflary  to 
decide  whether  crofs  remainders  are  to  be  implied  upon 
this  will  -,)  but  it  affords  none  for  introducing  fo  iropor- 
ant  a  difference,  as  converting  into  an  eftate  tail  in  the 
mother  what  would  otherwise  be  fepajafe  and  diftinft 
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iotcrcfh  in  her  children*  It  would  be  a  Angular  conclu. 
Con,  where  each  child  was  equally  an  obje£k  of  the  tell* 
Uffte  of  tor's  bounty,,  and  was  to  have  an  equal  (hare,  to  hoidt^kat 
and  Others,  every  child's  fltyr$  fhould  be  given  up  in  the  ftrft  inftance 
Gvtf.  *a  ^c  *Mcft  f°n>  an4  (hat  he  and  his  iffue,  fo  long  as  be 
h*d  any,  fhould  hold  it  to  the  cxclufion  of  all  the  reft,  lei 
the  fing}e  (hare  of  4  child  dying  under  21  fhould  gp  over 
to  the  teftator'f  ion  before  all  the  other  iffue  of  the  tefta- 
tor**  daughter  were  extinft !  The  argument  would 
ftaad  thus:  MarpGofmzj  have  ip  children;  one  may 
die  under  21  i  the  tettator  could  not  have  intended  that 
-  child's  10th  part  to  gp  ow  to  his  Ton  Jofepbf  ergo,  to 
prevent  thatXQnfequence*  though  the  teftator  has  {aid 
that  all  his  daughters9  children  (hall  take  equally*  that  part 
of  hi*  intention  mud  be  wholly  facrificcd,  and  the  cftate 
(ball  go  intire  to  the  daughter's  elded  fon  ;  and  no  one  of 
the  eight  other  children  (hall  have  any  thing,  unlefs  fuch 
eldeft  fon  dies  without  (ufieriog  a  recovery  and  without 
affile !  Fortunately  for  the  intention  of  the  teftator,  and 
for  the  objeds  of  his  bounty,,  we  are  not  bound  down  by 
any  cafe  to  adopt  fuch  a  decifion.  We  hare  looked 
through  the  cafes  which  have  been  cited,  and  do  not  fed 
that  we  (hall  break,  in  upon  any  of  them,  by  holding  that 
the  children  of  Mary  Gef  took  eftatcs  in  common  by 
nutchafic ;  this  i*  diftinftly  atiri  unequivocally  cxfre£ed 
by  the  teftator  to  be  hia  intention:  no>  contrary  intention 
it  expreflcd  in  any  part  of  his  will*,  nor  is  ihcre  any  pro* 
vifion  contained  in  the  will  ioconfiAeat  with  this,  iotsn* 
{ion,  nor  from  which  a  contrary  intention  can  fairiy  be 
implied.  We  are  of  opinion*  therefore,  that  we  art 
bound  to  give  cfe£k  to  this  intention  of  the  teftator,  (b 
plainly  ezpreficd  in  his  will},  and.  that  we  do,  bj  holding 
that  the  plaintiff  is  entifle4  U^tccoveiv  ..  #        K 

Judgment  for  the  Plaintiff! 


in  the  Fiftieth  T*4*  or  GEORGE  III.  £<g 

itog. 

Gildart  otainfl  Gladstone  and  Giaxhtone,  Af««*jrf 

in  Error. 

>                                                      «  • 

^TT  H  E  GUkffimes  brought  affuaapfit  ia  C.  B.  againft  By  the  £;«*»?«/ 

Qildeurty  for  moarfy  bad  and  icowtd  by  him  to  8^*,.  and 

|htir   u£,  and  on  other  comoaoa  money   counts*   to  iS^'S^T 

which  tha  general  iffue  waa  pleaded *  and  at  the  trial  a  *£  JJ^j^J^ 


Jpenki  veiwiQ;  waa  found,  dating  in  fubftapee  that  a  fck>  p™y  on  ail 

^  __  T  r    vefl*  Is  failing 

9*Ued  the  A'/fe*  waa  built  in  the  -county  of  Brum*  ia  •*»>/■  argot* 
l99*>  to*  Ghifaii  apdothera,  (ftca  and  (till  **6ding,et  ^Xfo«w 
JWt*r**/,  and  on  the  7th  of  #w*frr  in  that  ycev  *ao  fflB^^ 
miftored  i*  tb&*  name*  H  *be  poet  of  Liwpwl*  and  few  J*™  'J*0  ow* 

*"  /«r  Jot  /jaw 

aft^f^arda  ww  cleared  out  by  tbeao  from  Br*ft*l  to  &«  ?w  ^,«^ 

heme*    Tliit  is 

Y'wunt*  in  the  Weft  India*  and  aerived  from  theaee  aft  one  entire  duty 
the  pert  of  Iwnrprt  in  4*ig:«J/?  *fc>i*  bfting  her  firft  a*i  r/^Up°* 
rival  vi  ttat  port ;  *i»d  on  b*r  ai#iiy&  for  Qatrxjrs  paid  &i£f '"„^ 
to  the  ctlk&orft  of  the  dock  duty  tjte  daty  iowaed*  the*  ^SjJlJJ  " 
l*y*Me  $  and  viae  (hip  aftftf  werde  &led  fwm  iJvetpod  inward  cargo  ia 

fuch  voyage, 

withput  paying  any  dock  duty  ou*waada>  The  (hip  after-*  but  without 
Wtfrf*  perforwd  fewal  Qth**  voyages  fco«t a«d  to  I*  ISnwff tSre  * 
•#<*#*/,  *r*d  always  paid  th*  d**k  duty  inward*  and  ne*  T^*g$El 
•uiW^  uatij  th*  7<b  otjhwar)  1*07.    QiMhe  KSOt  {Jf^jSS- 
•>£  Deamtur  i8«ta»  by  the  transfer  of  other  feafca  tQithft  *? thc  *^ i#- 

4««,  and  bring- 

Qlpdfttus,  they  became?  (he  fole>  owner*  of  the  Wfc  wd  >«g  another 

•«         «i         •■  #•».  t   •       t     «u  home  to  Liver* 

tcegifored  he*  in  the  port  of  Umr&ol  in.  tbei>  narttf*  >w,  it  only 

liable  to  pay 
on*  duty,  namely*  the-daty  outwards ;  and'  a  foreign  Ihip^bringiag-a  oaigb  to  Liverpool,  and 
carrying  another  cargo  out,  is  only  liable  to  pay  the  duty  inwards.  But  where  a  fhip  was  built 
fa  another  port,  on  account  of  the  owner  reftding  at  Liverpool,  where  me  was  regiflered,, 
and  failed  to  the  Weft, Indies ,  without  firft  coming,  to.  Liverpool,  but  brought  her  return 
cargo- time  as  to  Iter  home  ;*  this  was  held  to  be  one  entire  and  djftftitt  voyage  within  the 
meaning  of  the  afl>,  for  wjiicji  the,  duty  hrtojirJs  was  payable,  and  dul.  not  privilege  the 
tnlp  from  payment  of  the  duties  again. when  next  flit  railed*  with  aifottfer  cargo  upon  her 
0Utmar4.  voyage,  to  xheHbfl  hdits,  t^ougb-  if»  f*&  fheoaijrufad  tbcf  dook  inwards  on  her 
"prrt  voyage  t  for  the  privilege  of  ufihg  the  docks  with  an  outward  and  inward  cargo,  upon, 
one  payment  of  duty,  is  confined  to  tfofape  vvfgg^jmf^ndMmtX 

'    -  la 
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1809*        In  May  1806  the  (hip  cleared  out  from  Liverpool  with  a 
-  cargo  of  goods  to  Demerara,  and  no  duty  outwards  was 

agtinft  then  demanded  or  paid.  In  November  1Z06  the  (hip  ?r» 
/rod  Another)  rivC(*  at  Liverpool  from  Demerara  with  a  cargo  of  goods, 
io  Error.  wjjCQ  ^  Qladjlones,  as  owners  of  her,  paid  to  GifJart  as 
colleftor  of  the  dock  duties  33/.  15/*  3*/.,  being  at  the 
rate  of  3/.  per  ton  for  the  dock  duty  payable  for  the  (hip 
on  her  faid  arrival  inwards  at  Liverpool.  The  (hip,  having 
difcharged  her  then  cargo,  was  afterwards,  on  the  7th  of 
January  1 807,  by  her  faid  owners,  cleared  outwards  from 
Liverpool  with  a  cargo  of  goods  for  Madeira  and  Jamaica^ 
and  failed  accordingly  \  and  upon  fuch  •  clearing  out 
Gil dart>  as  collector,  demanded  from  the  Gladflones,  a* 
owners,  payment  of  the  further  fum  of  33/.  15/.  3^  for 
the  dock  duty,  and  refufed  to  permit  the  (hip  to  fail  until 
it  fhould  be  paid :  whereupon  the  owners  paid  the  fame, 
in  order  to  enable  the  (hip  to  clear  out,'  having  firft  pro- 
tefted  againft  the  validity  of  the  demand.  In  September 
1807  the  (hip  arrived  with  a  cargo  of  goods  at  Liverpool 
from  Jamaica,  and  no  dock  duty  was  demanded  from  or 
paid  by  the  owners  upon  fuch  arrival  inwards  j  and  hav- 
ing difcharged  her  cargo,  (he  again  cleared  out  and  failed 
in  September  1807  from  the  port  of  Liverpool  aforcfatd 
with  another  cargo  of  goods  to  Halifax,  when  a  further 
dock  duty  of  33/.  15/.  3 i*  was  demanded  by  and  paid  to 
the  colle&or  by  the  owners.  Since  the  paffiog  of  the  ad 
of  the  2  Geo.  3  •  c.  until  the  beginning  of  1 807,  the  Liver- 
pool dock  duties  payable  upon  all  (hips  ufing  that  port 
have  been  demanded  and  paid  upon  their  refpedhre  ar- 
rivals Inviards,  aqd  not  otherwife.  But  whether,  upon 
the  whole  matter,  the  Gladflones  ought  to  recover  the  (aid 
fum  of  33/,  15/.  3d.  from  Gildart,  the  jurors  prayed  thf 
ad  vice  of  the  Court. 


in  ErroK. 


in  ftfa  Fiftieth  YeaA  of  GEORGE  IIL 

This  cafe  was  argued  in  the  laft  term  by  Js.  Clarke 
for  the  plaintiff  in  error,  and  Richardfon  for  the  defend-' 

GlL&ABT 

ants.  The  argument  turned  upoo  the  cooftrudion  of  agmmft 
two  ads  of  parliament  for  granting  and  regulating  the  md^nothcr, 
dock  duties  in  the  port  of  Liverpool;  one  of  the  8  Ann. 
c.  12.,  and  the  other  of  the  a  Geo.  3.  c.  86.  By  the  firft  of 
tbcfe  certain  duties  were  given  to  the  corporation  of  £i- 
ixrpool,  which  are  dircded  to  be  M  paid  for  every  (hip," 
&c.  (thofe  in  the  fervice  of  the  crown  excepted)  "  trading 
'•  or  earning  into  or  out  of  the  faid  port  with  any  goeddo* 
*«  merchandize,"  by  the  mafter  or  owners, "  viz.  for  every 
"  veflel  fo  trading  between  the  (aid  port  and  St,  David*  r 
<c  Head  or  Carlijle,  2d.  per  ton :  and  for  every  vcflet 
"  trading  between  5/.  David1  j  Head  and  the  Land9*  End, 
"  or  beyond.  Carlijle  to  any  part  in  or  on  this  fide  the 
'4  SJfetlands,  or  to  and  from  the  IJle  of  Man,  34/.  per  ton  : 
"  and  for  every  veflel  trading  to  any  port  of  Ireland r  ^d. 
"  per  ton:  aod  for  every  veflel  trading  to  and  from 
<c  Norway ,  &c.  Sd.  per  ton :  and  for  every  veflel  trading 
u  to  and  from  Newfoundland,  &c-  \2d.  per  ton ;  and  for 
"  every  veflel  trading  to  and  from  the  Weft  Indite,  &c. 
"  I/.  6d.  per  ton."  "  Such  duties  to  be  paid  at  the 
"  time  of  fuch  (hip's  difcharge  either  inwards  or  outwards, 
99  at  the  cuffdm-houfe  in  the  faid  port :  fo  as  nojbipjball 
*'  befubjetl  or  liable  to  pay  the  duty  but  once  for  the  fame. 
H  vofaie  both  out  and  home,  notwithftanding  fuch  fbip  neay 
u  go  out  and  return  back  with  a  lading  of  any  goods  or  tner* 
"  cbandize"  This  aft  was  continued  by  various  othpr. 
ad$,amongft  others,  by  tho  2G/0. 3.  i.86.  which  enads* 
(/•  7*)  "  l^al  a^  *nd  every  the  faid  tonnage  duties  to  be 
u  hereafter  paid  or  made  payable  by  any  of  the  faid  for- 
"  mer  .ads  or  this  .ad,  upon  every  (hip,  &c  coming  into 
••  or  arriving  in  the  faid  port  of  Liverpwl,  (hall  be  made 

1  «•  due, 
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Jn  Error* 


1809.  -  The  ftatutcs  affc&ing  the  cafe  are  the  Liverpool  dock 

-  a£U  of  the  8  Ann.  aod  %  G.  3.  r.  86.   £y  8  Ann./.  3.  a  duty 

agawft  is  to  be  paid  for  every  (hip  trading  or  coming  into  or  oat 
«ndAAiunhcr,  of  the  port  of  Liverpool  with  any  goods  or  merchandize, 
and  the  rate  of  duty  varies  according  to  the  different  ports 
between  which  the  veffel  trades.  If  (he  trade  between 
Liverpool  and  certain  neighbouring  ports  in  this  kingdom, 
the  duty  is  2d.  or  3 d.  a  ton  x  if  (he  trade  to  Ireland  and 
certain  other  fp^cified  places,  4^:  if  (he  trade  to  aod 
from  Norway %  Denmark  $  and  certain  other  places,  in  fome 
cafes  it  is  Bd.,  in  fome  is.,  and  in  fome  is.  6d.  By 
/  4.  the  duties  are  to  be  paid  at  the  time  of  the  (hips* 
difcharge  either  inwards  or  outwards,  fo  as  no  (hip  (hall 
be  fubjed  or  liable  to  pay  the  doty  but  once  for  the  fame 
voyage,  both  out  and  home,  notwithftanding  fuch  (hip 
may  go  out  and  return  back  with  a  lading  of  any  goods 
or  merchandize.  By  /  $.  no  officer  (ball  give  any  cocquet 
or  other  difcharge,  or  take  any  rtport  outwards  for  any 
(hip  as  aforefrid,  or  in  the  faid  dock  or  limits,  until  the 
duties  are  paid  and  a  receipt  for  them  produced.  By  (tat. 
2  G.  3.  c.  86.  f.6.  one  third  part  of  the  former  duties  are 
to  be  paid,  and  they  are  to  be  colle&ed  and  levied  in  the 
manner,  &c.  prescribed  .by  the  former  ads.  B.f.  7.  the 
tonnage  duties,  payable  upon  any  (hip  coming  into  or  ar- 
riving in  the  port  (hall  be  payable  upon  the  arrival  of  fuch 
Qiip  inwards  ^Liverpool,  and  before  fuch  ihip  (hall  be 
cleared  inwards  at  the  cuftom-houfe :  and  by  /  8.  die 
officer  (hall.,  receive  no  entry  or  cocquet,  or  other 
difcharge  or  clearance,  or  take  any  report  inwards  for 
any  (hip,  8cc.  Britijb  or  foreign,  fubjeft  to  the  duties, 
until  the  duties  are.  paid  and  a .  receipt  for  tbem  pro* 
duoed. 


Thefc 


io  Error* 


in  the  Fiftieth  Year  of  GEORGE  IIL  68 1 

< 
Thefc  are  the  proviGons  which  bear  upon  this  cafe,  and        1809. 

the  qucftions  raifed  upon  them  are  two;  ift,  Whether  ' 

the  duty  be  payable  in  any  cafe,  except  upon  (hips  com-  againft 
log  inwards  :  And  2dlyt  Whether  the  voyage  our,  upon  and  Another, 
which  this  (hip  failed  on  the  7th  of  January  1807,  were 
not  under  the  flat.  8  Ann  f.  4.  to  be  united  with  her  laft 
preceding  voyage  inwards ;  and  whether  the  two  did  not 
conftitute,  within  the  meaning  of  that  claufe,  the  fame 
voyage  ?  The  firft  que  ft  ion  originates  from  the  7th  and 
8th  feftions  of  the  ftat.  2  G.  3.  j  and  becaufe  thofe 
claufes  introduce  proviGons  for  enforcing  payment  in* 
ward: i  it  is  contended  that  payment  can  never  be  de* 
manded  upon  an  outward-bound  vcflel.  When  it  i* 
conGdered,  however,  how  the  cafe  flood  under  the  (tar. 
8  Ann.  when  thofe  proviGons  were  made,  it  will  be  found 
that  the  colle&ing  outwards  in  cafes  which  would  admit 
of  it  was  intended  to  be  left  as  before ;  and  the  only  al- 
teration meant  to  be  introduced  was  to  give  an  additional 
fecurity  for  colle&ing  inwards  in  cafes  which  admitted  of 
an  inward  colleftion.  The  previous  proviGon  for  colled* 
ing  on  outward-bound  vefiels  was  conGdered  fufficient ; 
that  for  collecting  on  inward-bound  vcflelsj  defe&ive; 
the  former  were  therefore  to  be  left  as  they  were,  and 
the  latter  to  be  remedied.  By  ftat.  8  Ann./.  3.  the 
duty  was  to  be  paid  upon  every  (hip  bringing  a  cargo  into 
the  port  of  Liverpool,  or  taking  a  cargo  out  of  it ;  and  by 
/  4.  it  was  to  be  payable  at  the  time  of  the  (hip's  dif- 
charge  either  inwards  or  outwards,  fo  as  the  (hip  paid 
only  once  for  the  fame  voyage.  The  company,  therefor? , 
had  a  clear  right  upon  (hips  taking  out  a  cargo,  though 
they  had  never  brought  one  i/j>  and  had  a  right  to  demand 
it  upon  the  (hip's  failing  outwards.  By/  8.  a  proviGon 
Vol.  XL  Y  y        '  .     was 
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was  made  to  fecurc  the  payment  upon  (hips  failing  out* 
wards*  by  forbidding  the  officer  from  giving  her  a  dif- 
H«*fi        charge,  till  flic  had  paid  the  duties,  and  produced  a  receipt 

Gladitoni  m 

and  Another,  for  it ;  but  no  fimilar  provifion  was  made  in  refpefi  of 
Ihips  failing  inwards.  The  ftat.  2  G.  3.  remedied  this 
deficit,  by  introducing  a  fimilar  provifion  as  to  fhips  liable 
to  pay  the  duty  on  failing  inwards,  with  that  which  had 
before  been  made  with  refpeft  10  fhips  failing  outwards, 
and  fo  made  the  fyftcm  complete.  If  the  duty  were  pay- 
able on  her  failing  outwards,  the  officer  could  not  let 
her  dear  outwards  (under  ftat.  8  Jnn.)  unlefs  flie  pro- 
duced a  receipt  for  the  duty :  and,  if  the  duty  were  payable 
on  her  failing  inwards,  the  officer  would  not  let  her  dear 
inwards  (under  the  ftat.  2  G.  3.)  without  fimilar  proof 
that  the  duty  was  paid.  It  was  to  remedy  this  defeft, 
therefore,  in  the  fyftem  alone,  that  the  provifion  alluded 
to  in  the  ftat.  2  G.  3.  was  made ;  to  extend  the  rights  of 
the  company,  not  to  narrow  them :  to  give  them  addi- 
tional aid  in  colleQing  the  duties,  not  to  take  away  any 
previous  powers.  To  hold  that  the  duty  could  never  be 
colle&ed  but  upon  an  inward  cargo  might  fubje£fc  the  port 
to  great  lofles.  If  a  (hip  failed  in  in  ballad,  nothing 
would  be  payable  for  her  failing  in :  if  (he  failed  out  with 
%  cargo,  (he  might  be  loft,  or  might  wilfully  avoid  re- 
turning to  that  port.  It  may  be  true  that  in  the  latter 
cafe  the  company  might  have  a  remedy  for  their  duties; 
!  but  it  would  be  a  left  immediate  and  operative  remedy 
,  than  the  legislature  meant  to  give  them.  We  are  there- 
fore of  opinion,  that  the  duty  is  payable  upon  (hips  which 
fail  with  cargoes  outwards,  except  in  cafes  in  which  they 
paid  die  duty  on  failing  inwards,  and  where  fach  failing 
outwards  can  be  cdtme&ed  with  the  previous  failing  in- 
wards, 
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wards,  fe  as  to  conftttute  under  the  flat*  8  Ann./.  4.  th        1809. 

And  this  blimp  119  to  the  Second  oueftion.  Whether        *v**fi 
the  lading  out  on  the  7m  of  January  J  So 7  could  be  con-    and  Anotbe  ' 
cefled  with  the  previous  ipward  voyage  1    The  words  of 
the  provifo  which  raife  the  point  are  tbefe :  c<  fo  as  no 
Aip  (hall  be  fubje£t  or  liable  to  pay  the  duty  but  once  for 
49*  /ami  voyage  wt  and  home"    What  then  is  meant  by 
**  the  fame  voyage  out  and  home  V    it  may  mean  that 
•upon  each  voyage  from  the  pout  to  whieh  the  fiiip  be- 
longs and  back,  there  (hall  be  only  one  .payment;  that  a 
Liverpool  (hip  may  carry  a  cargo  out  an4  bong  another 
tame,  and  that  other  (hips  may  bring  a  cargo  in  and 
take  a  cargo  out :  and  this  fcems  *he  natural  meaning  of 
the  words*    The  whole  of  this  lon&itutes  part  of  the 
fame  voyage,  out  and  home.    But  can  the  words  fairly  ' 
be  carried  to  fuch  an  extent  as  to  unite  the  voyages  i* 
iqueftion  ?  This  ihip  belonged  to  Liverpool  \  4he  was  re- 
giftered  there,  and  that  was  her  home*    Upon  her  firft 
voyage  Ae  failed,  not  £rom  Liverpool,  but  from  JBriJ1ei £ 
hut  when  (he  came  back,  (he  came  to  Liverpool  as  hqr 
home,;  and  there  <ended  what  would  be  confidered  ig 
•common.parlanoe  as  <her£rft  aroyage  out  and  home.  When 
<fhe  .failed  agsfin,  (he  failed  upon  what,  in  the  ^common 
cundevftandiqg  of  mankind,  would  be  called  a  jiew  voyage; 
with  new  ftones,  and  probably  with  a  different  crew :  her 
<contra&  with  her  former  crew  would  of  xourfe  have 
,ceafed,  and  £0  would  her  charter-party,  and  the  infur- 
ances  upon  her,  if  .made  in  the  ordinary  way,  for  the 
voyage  out  and  home*    And  if  this  were  a  new  voyage* 
each  of  her  .voyages  out  and  home  <nded  at  Liverpool  i 
and  when  jQiefailed  on  the  7th  oi  January  1807,  ft*  °°m* 

Yj  %  xnenccd 


4*4  Cases  m  Michaelmas  term 

1809.        ntenced  a  nrw  toy»g».    It  it  true  that  by  this  compoti* 

Cilda«t      t,on        Pav8  W^10'(?  duties  upon  one  voyage,  though  tw 
.  ^uiq/f         oniy  ufC(j  (he  Jq^  on  t|,at  voyage  inviards  ;  whereat  if 

and  Another,     (he  hid  ufed  it  both  outwards  and  inwards,  no  larger  dti- 

iii  £nor.  , 

ties  would  have  been  payable.    This,  however,  arilc* 
from  the  wording  of  the  ad.    The  ad  does  not  impofe 
diftinft  duties  upon  air  inward  and  outward  cargo,  but 
6ne  entire  duty  upon  each  voyage,  if  there  be  either  an  in- 
ward cargo  or  an  outward  one  in  fuch  voyage ;  but  with- 
out  making  any  advance  if  there  (bould  be  both ;  and  if 
the  (hip,  inftead  of  having  both,  has  only  one,  the  whole 
duty  is  ftill  payable.    It  may  be  lingular  indeed  to  be 
paying  as  much  for  onoe  uftng  the  dock,  as  would  bt 
payable  if  twice  ufed ;  but  if  the  (hip  owner  have  ths 
option  of  ufing  it  twice,  and  ufe  it  once  only,  and  be  ap* 
prized  by  the  ad  that  if  the  (hip  do  not  ufe  it  the  fecond 
time,  the  full  duty  will  dill  be  payable,  he  has  no  right 
to  complain.    Suppofe  a  (hip  comes  to  Liverpool  in  bal- 
lad, carries  out  an  outward  cargo,  and  makes  Cetera!  other 
voyages  without  touching  at  Liverpool,  and  then  comes 
into  Liverpool  with  a  cargo  inwards  \  would  there  be  aa 
exemption  from  payment  for  the  latter  cargo,  becaufe  the 
whole  duty  had  been  paid  for  the  former  ?    The.  (hip 
owner  would  fay,  that  he  had  in  faft  had  no  greater  ufe 
of  the  docks  than  he  would  have-  been  entitled  to  have 
had  upon  one  payment;  that  is,  that  one  payment  would 
have  entitled  him  to  land  an  inward  cargo,  and  carry 
back  an  outward  one ;  or,  vice  veria,  to  carry  out  an  out* 
ward  one,  and  bring  another  home*    But  would  not  the 
anfwer  have  been,  that  you  have  no  right  nnder  thefs 
ads  of  parliament  for  both  an  outward  and  an  inward 
cargo*  unlefa  they  be  upon  the  fame  voyage  ?  And  is  not 

that* 
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that  the  anfwer  here,  that  the  two  cargoes  mud  be  upop         1809, 

the  f*me  voyage,  out  and  home  ?    The  a£t  of  Ann*  has         ' 

faid  in  dircft  terms  that  they  mad.  Was  then  the  voyage         -r*'^ 

out,   when  the  (hip  failed  on  the  7th  of  January  1897,     and  Another, 

in  Errcc» 
part  of  the /am*  voyage  00/  <w</  Agiw*  upon  which  the  (hip 

had  returned  in  the   preceding  November  1806?    The 
fp~cUl  verdi&  has  not  found  that  it  was,  as  matter  of 
fa£t  \  and  can  we  fay  it  was,  a6  matter  of  law  ?     If  it 
wer<\  it  was  a  voyage  out  from  Demerara,  and  home  to 
Madeira  and  Jamaica ;  and  her  next  voyage  was  a  voyage 
out  from  Jamaica,  and  borne  to  Halifax !     To  call  thefc 
parts  of  the  fame  voyage  out  and  borne  does  not  fall  in 
with  what  has  hitherto  been  under (lood  by  «  a  voyage 
out  and  home ;"  and  mud  we  not  fuppofe  that  the  legif- 
lature  intendtd  to  ufe  thtfe  words  in  the  fenfe  in  which 
they  are  commonly  underftood  ;  that  is,  as  defcriptive  of 
a  voyage  commencing  from  and  terminating  in  the  coun- 
try to  which  the  (hip  belongs,  or  (as  here)  in  fome  par* 
ticular  port  of  fuch  country.     If  the  words  would  fairly 
admit  of  different  meanings,  it  would  be  right  to  adopt 
that  which  would  be  moll  favorable  to  the  intereft  of 
the  public,  and  molt  againft  that  of  the  company ;  be* 
jcaufe  the  company  in  bargaining  with  the  public  ought 
to  take  care  to  exprtfs  diftin£t1y  what  payments  they 
were  to  receive ;  and  becaufe  the  public  ought  not  to  be 
charged  unlefs  it  be  clear  that  it  was  fo  intended ;  but 
when  plain  words  are  ufed,  their  ordinary  fenfe  mud  be 
given  to  them ;  and  we  think  the  words  here  ufed  are 
plain.     Upon  thefe  grounds  it  appears  to  us  that  the  col- 
ledor,  the  defendant  below,  was  warranted  in  demand* 
ing,  and  having  received  it,  is  entitled  to  retain,  the  mo* 
pey  in  qucflion,  and  of  courfe  that  the  judgment  of  the 

Y  j  3  Common. 
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1809.  Common  Picas  in  favour  of  the  Plaintiffs  in  the 

" '  a£Hon,  and  againfi,  the  Defendant  below*  now  the  Plain- 

ClLDAlt  . 

n*»P  tiff  in  error,  mod  be  rererfcd. 
^EiST'  Judgment  of  re* erfal  accordingly. 
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PRINCIPAL     MATTERS. 


ABATEMENT. 

AFTER  declaration  filed  condition- 
ally *y>  a  town  caufe  until  fpecial 
bail  (hould  be  put  in  and  perfected, 
and  notice  thereof  ferved,  the  defend- 
ant has  only  four  days  for  pleading  in 
abatement :  and  if  be  put  in  fpecial 
bail  on  the  4th  day,  which  are  except- 
ed to  on  the  5th,  and  not  juftified  till 
the  9th,  he  is  too  late  then  to  plead 
in  abatement:  and  the  plaintiff  hav- 
ing demanded  a  pica,  and  none 
otner  being  pleaded,  is  emit  ed  to 
fign  judgment  a$  for  want  of  a  plea. 
Bitms  v.  Morgan,  T.  49  G.  3.      411 

ACTION  ON  THE  CASE. 

Ste  Copyright. 

i.  Damages,  ultra  the  mere  lofo  of 
fervice,  having  been  given  again  ft 
the  defendant,  for  debauching  and 
getting  with  child  the  «*/!«/ daugh. 
ter  and  fervant  of  the  plaintiff,  by 
which  he  loft  her  fervice,  the  Court 
refufed  to  let  afide  the  inquifition. 
Jrwh  v.  J3tarman9  E.  49  G.  3-   *3 


a.  One  who  b  injured  by  an  obltruc. 
tion  in  a  highway,  againll  which  he 
fell,  cannot  maintain  an  a&ion  on 
the  cafe  for  the  damage,  if  it  appear 
that  he  was  riding  with  great  vio» 
lence  and  want  of  ordinary  care, 
without  which  he  might  have  feen 
and  avoided  the  obftru&ion.  But* 
ttrfitld  v.  Ferrtjtr,  E.  49  G.  3.    60 

3.  An  a&ion  on  the  cafe  for  fetting  up 
a  certain  mark  in  front  of  the  plain* 
tiff's  dwclling-houfe,  in  order  to 
defame  him  as  the  keeper  of  a 
bawdy-houfe,  is  not  local  in  its  na- 
ture ;  and  if  the  declaration,  after 
defcribing  the  houfe  at  fituate  in  a 
certain  ftreet  called  A.  ftreet,  in  the 
parifh  of  O.  A.  (there  being  so  fuca 
pariih,)  afterwards  Rate  the  nu* 
fance  to  be  trtQtd  and  flood  im  tbt 
parijb  m/$r$/md  it  will  be  afcribed 
to  tv**#9  and  not  to  local  defcrip- 
tion ;  and  therefore  the  place  it  not 
material  to  be  proved  as  laid.    Jrf- 

f nits  v.  Duntambt,  £•  49  G.  3.  226 

4.  In  cafe  againft  a  judgment  creditor 
for  malicioafly  fuing  out  aa  alias  ft, 
la,  after  a  foffident  execution  levied 

Y  y  4  upon 
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upon  the  plaintiff's  goods  under  the 
fkrfl  fi.  fa.  held  that  the  (heriff's  re- 
tarns  indorfed  opon  the  two  writs, 
(which  writs  had  been  produced  in 
evidence  by  the  plaintiff  as  part  of 
his  cafe,)  wherein  the  iheriff  dated 
that  he  had  forborne  to  fell  under 
the  firft,  and  had  fold  under  the  fe- 
cond  writ»  by  the  requeft  and  with 
the  confent  of  the  now  plaintiff,  were 
prima  facie  evidence  of  the  fa6b  fo 
returned  ;  credence  being  due  to  the 
official  a£b  of  the  (heriff  between, 
third  perfons.  Gjfford  v.  fPotdgatt, 
Y.  49  G.  3.  «97 

5,  An  ad  ion  on  the  cafe  lies  upon 
the  (lat.  6  Geo.  1.  e.16.  f.  1.  by  the 
party  grieved,  to  recover  damages 
againft  the  inhabitants  of  the  adjoin- 
ing townfhip  for  trees  coppice,  and 
underwood,  unlawfully  and  fclo- 
nioufly  burnt  by  perfons  unknown; 
though  the  elaufe  dtreds  the  party 
grieved  to  recover  his  damages  "  in 
the  fame  manner  and  form  as  given 
by  the  flat.  I)  Ed.  1.  /.  1,  r.46. 
for  dikes  and  hedges  overthrown  by 
perfons  in  the  night ;"  upon  which 
the  ufual  courfe  of  proceeding  has 
been  by  the  writ  of  noclanter.  Thorn* 
bill  v.  The  tvwnfiip  of  Huddtrsfiild, 
T.  49  G.  3.         ^  349 

6.  Due  notices  having  been  given  to 
the  parfon  of  the  fetting  out  the 
tithes  of  fruit  and  vegetables  in  a 
garden ;  which  were  accordingly  fet 
00 1  on  the  days  fpccified  ;  and  the 
tithes  not  having  been  removed  at 
the  diftance  of  a  month  afterwards, 
when  they  had  become  rottea ;  a 
notice  then  given  by  the  owner,  to 
remove  the  tithed  fruits  and  vegeta- 
bles within  two  days*  other  wife  an 
action  would  be  commenced  againft 
the  parfon,  is  fufficient  notice  of 
their  having  been  fet  out,  whereon 
to  found  an  action,  if  they  be  not 
removed.  And  due  notices  having 
been  given  of  fetting  out  tithes  of 
garden  vegetables  and  ield  barley, 
on  certain  days  between  the  11th 


and  16th  of  Stfttmbtr,  a  general 
notice  on  the  17th  to  the  parfon .  to 
take  away  all  the  titbit  of  bis  (the 
plaintiff's)  lands  within  two  days, 
is  fufEcient  whereon  to  found  the 
like  action.    Kemp  v.  Filrumd,  T. 

49  O.  3.  35* 

7.  Where  lighti  hsd  been  pot  out  and 
enjoyed  without  interruption  for 
above  20  years,  during  the  occupa- 
tion of  the  oppofite  premifes  by  a 
tenant;  that  will  not  conclude  the 
landlord  of  fuch  oppofite  premifet, 
without  evidence  of  his  koowlege 
of  the  feci,  which  ia  the  foundation 
of  prefoming  a  grant  againft  him ; 
and  confequently  will  notcoodode  a 
fucceeding  tenant,  who  was  in  pof* 
feffion  under  fuch  landlord,  from 
building  up  againft  fuch  encroaching 
lights.     Daniel  v.  North,  T.  49  G.  3. 

37* 

8.  Firing    at   wild  fowl  to  kill  and 

make  profit  of  them  by  one  who  wis 
at  the  time  in  a  boat  on  a  peblic 
river  or  open  creek,  where  the  tide 
ebbs  and  flows,  fo  near  to  an  ancient 
decoy  on  the  more  (about  200 
yards)  as  to  make  the  birds  there 
take  flight ;  the  defendant  having 
before  fired  at  a  greater  diftance 
from  the  decoy,  which  brought  out 
fome  of  the  birds  'from  tbence; 
though  he  did  not  fire  into  the  decoy 
pond  1  is  evidence  of  a  wilful  dif- 
turbance  of  and  damage  to  the  de- 
coy, for  which  an  a&ioo  on  the  cife 
is  maintainable  by  the  owner.  Car* 
rington  v.  Taylor  >  Af.  50  G.  y      57 1 

9.  An  aclion  on  tne  cafe  lies  for  dif- 
charging  guns  near  the  decoy  pood 
of  another  with  defign  to  damnify 
the  owner  by  frightening  Away  the 
wildfowl  reforting  thereto,  by  which 
the  wildfowl  were  frightened  away 
and  the  owner  damnified*  fynlh  v. 
Uu;ktringiU.T.$4*m.  574 

ADDITION. 
Set  Affidavit,  2. 

AFFIDAVIT 


AFFIDAVIT. 

AFFIDAVIT. 

I.  Affidavit,  intitled  "  fa  the  King's 
Bench,"  upon  which  the  Attorney - 
General  hid  filed  an  information  ex 
officio  agaioft  the  defendant,  per- 
mitted to  be  read  in  aggravation,, 
after  judgment  by  default.  Tift  King 
v.  Morgan*  M.  45  G.  3 .  45  7 

a.  Where  a  deponent  had  been  a  few 
days  before  difcharged  out  of  prifon, 
but  by  permiffion  had  (till  continued 
to  lodge  there  at  night,  having  no 
other  place  cf  refidence;  his  de- 
scribing himfelf  bona  fide  in  an  affi- 
davit in  court  as  late  of  fnch  prifrn, 
is  fuiheient  to  fatisfy  the  rule  of 
Court  of  M.  15  Car.  2.  ordering  the 
true  place  of  abode  of  every  perlon 
making  affidavit  in  B.  IL  to  be  in- 
fertcd1.  But  a  deponent  who  had 
left  one  place  of  refidence,  and  re- 
dded in  another,  would  not  fatisfy 
the  rule  by  defer ibing  himfelf  as  late 
of  the  former.  SedUy  v.  White,  M. 
5°  G.  3.  Sa8 

AFFIDAVIT,  to  bold  to  Bail 

Affidavit  of  debt,  (rating  that  the  de- 
fendant was  indebted  to  the  plain- 
tiff in  fo  much  for  goods  fold  and 
delivered  (not  faying  Jy/ be  plaintiff) 
to  the  defendant,  is  inefficient.  7*y- 
kr  v.  Forbes,  7".  49  G.  3.  315 

AGENT. 

Sii  VSKDOK  AND  V*NDEB,   2. 

AGREEMENT. 
&r  Payment,  i.    Vendor  and 

VfiNDEI. 

I.  If  it  appear  to  have  been  the  un- 
demanding of  the  parties  to  a  con- 
trad  at  the  thne,  that  it  was  not  to 
be  ccmpUteJ  within  a  year,  though 
it  might  be  and  was  in  facl  in  part 
performed  within  that  time,  it  is  with- 
in the  4th  clanfe  of  the  ftatote  of 
frauds  29  Car.  a.  r.^j  and  if  not 
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in  writing,  figned  by  the  party  to  be 
charged,  ice.  it  cannot  he  enforced 
againft  him.  And  his  fignature  i* 
a  book  intitled  "  Sbabefteare  fub- 
fcribers,  their  fignatures,"  not  re- 
ferring to  a  printed  piofpedus  which 
contained  the  terms  of  the  contratf, 
and  which  was  delivered  at  the  time 
to  the  fubferibers  to  the  Bey  deli 
Sbakefpeare,  cannot  be  conneded  to- 
gether,  fo  as  to  take  the  cafe  out  of 
the  ftatute,  as  fuch  connexion  could 
only  be  eitablifhed  by  parol  evi- 
dence. BojdeU  v.  Dremmond,  E. 
49  C  3-  1 4* 

2.  A  contraft  by  the  owner  of  a  clofe 
cropped  with  potatoes,  made  on  the 
21ft  of  November,  to  MI  to  the  de- 
fendant the  potatoes  at  fo  much  a 
lack ;  the  defendant  to  get  them  out 
of  the  ground  immediately  ;  i«  cot  a 
contra*  for  any  imtertf  »  Wwith- 
in  the  4th  feftion  of  the  ftatute  of 
frauds,  but  the  fame  as  if  the  po- 
tatoes, which  had  done  growing  and 
wcre.to  be  taken  up  immediately, 
had  been  fold  in  a  warehoufe  from 
whence  they  were  to  be  removed  by 
the  defendant.  Parker  v.  Staniland, 
r-  49  G-  3.  %6% 

V  Where  a  debtor  entered  into  an 
agreement  with  his  Creditors,  where, 
by  tney  agreed  to  receive  10/.  per 
cent,  in  fatisfsaion  0f  their  feveral 
demands,  and  releafcj  the  remain, 
der,  in  confideration  that  half  of  the 
compofition  (hould  befecured  by  the 
acceptances  of  a  certain  perfon  (alio 
a  creditor,)  which  fecurity  was  ac- 
cordingly given  and  paid  when  dues 
held  that  (uch  agreement  was  bind, 
ing  on  the  plaintiff,  one  0f  the  credi- 
tors;  though  the  agreement  were 
not  Iu°d*r  ««I  i  ««d  though  he  were 
the  Jaft  who  figned  it,  and  it  did  not 
appear  that  he  had  aclively  induced 
any  of  the  other  creditors  or  the 
furety  to  fign  it.  And  that  the  plain, 
tiff  s  fuing  the  debtor,  after  bavin* 
received  the  compofidon,  was  a  fraud 
upon  the  fnrety  add  the  other  ere- 

ditors. 
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ANNUITY. 


ditors.      ^teinman    v.  Magnus,  T. 
44  G.  3.  390 

3.  The  defendant  being  indebted  to 
the  plaintiffs,  his  bankers,  in  nearly 
30,000/.,  about  21,000/.  of  which 
was  fecurcx\  by  bonds  (a  coofidcrable 
part  of  whitth  was  advanced  by  them 
when  ftocks  were  below  50/. )  agreed 
with  them  chat  they  would  place 
ZCjOOo/.  to  his  credit  in  account ;  for 
which  he  wa*s  to  purchafe  50,000/. 
flock,  (th<n  at  51  J)  in  their  names, 

.  and  account  to  them  for  the  divi- 
dends upon  fuch  ftock  as  from  the 
laft  dividend-day :  after  which  agree- 
ment, the  phintiffs,  acting  upon  the 
ban's  of  it,  (though  the  defendant 
never  puichafed  the  (lock  fo  agreed 
upon)  entered  in  tbtir  books  the  Aim 
of  25,000/.  to  the  credit  of  the  de- 
fendant, tnd  continued  to  honour 
his  drafts  from  time  to  time ;  cre- 
diting himialfo  with  other  fums  ac- 
tually paid/  by  him  ;  and  wrote  off 
the  amount  of  hit  bonds  to  his  ere* 
dit,  and  delivered  them  op  to  him. 

Held  that  this  agreement  to  repay 
the  new  credit  of  25,000/.  by  the 
purchafe  of  ftock  as  at  50/.,  when  in 
fad  it  waa  more  at  the  time  of  the 
agreement  made,  though  it  bad  been 
lefs  when  a  confiderabie  part  of  the 
money  wfu  actually  advanced  upon 
his  gcner.tl  credit,  was  ufurious  and 
Toid :  but  that  nevcrthelefs  the  fom 
of  25,000/.*  credited  under  that 
agreement  by  the  plaintiffs  to  the  de- 
fendant in\  bis  banking  account,  was 
co  be  reckoned  again  ft  them  upon 
balancing  the  account  of  debtor  and 
creditor  bttween  them.  Bolder*  and 
Another  v.  Jack/on^  M.  50  G.  3.  6x2 

ANNUITY. 

» 

Where  a  party  gave  a  bond  ta  fecure 
an  annuity,  whereby  he  bound  him- 
felf,  his  heirs,  executors,  Sec. ;  a  me- 
morial defcribing  fuch  fecurity,  ge- 
nerally, as  a  bond  from  A,  to  B.  in 
fuch  a  fum*  fcc.  is  defective  and  toid 


ASSUMPSIT. 

under  the  annuity  act  ijG.  j.  r.  Jo\ 
But  the  Court  only  fet  afidc  the 
judgment  entered  up  by  warrant  of 
attorney  on  fuch  bond,  and  directed 
the  warrant  of  attorney  which  wis 
in  court  to  be  deposited  with  the 
proper  officer  of  the  const.  Dome*. 
Dupnis,  K.  49  C.  jf  134 

APPRENTICE. 

ft;  Settlement  by  Apprentice- 
ship. 

ARREST. 

&*  Assumpsit,  2. 

A  plaintiff  who  was  attending  from 
day  to  day  at  the  Sittings,  in  expec- 
tation of  his  caufe  being  tried,  wu 
privileged  from  arreft  whilff  waiting 
for  that  purpofe  at  a  cosTee-Houfe  in 
the  vicinity  of  the  court  before  the 
adual  day  of  trial.  CbeUerten  r. 
Barrett \  T.  49  G.  3.  459 

ASSUMPSIT. 

See  Paymixt,  x. 

1.  An  undertenant,  whofe  good*  wert 
diftrained  and  fold  by  the  original 
landlord  for  rent  doe  from  his  in- 
mediate  tenant,  cannot  maintain  as 
adion  for  money  paid  to  the  ufc  of 
the  latter;  for  immediately  on  the 
fale  under  the  diffrefs,  the  moocy 
paid  by  the  porcbafer  veiled  in  the 
landlord  in  fatbfa&ion  of  the  rest, 
and  never  was  the  money  of  the  under- 
tenant*   Moon  v.  Pjrke,  E.  49  C. J. 

a.  Evidence  of  an  account  fisted, 
whereby  the  defendant  admitted  a 
certain  balance  doe  to  the  plastus* 
is  not  done  away,  but  confirmed  in 
fopport  of  an  afcfump/it,  by  evidence 
of  a  foreign  judgment  recovered  br 
the  plaintiff  for  the  fame  fuss,  win 
a  ftay  of  .execution  for  fix  months, 
to  enable  the  defendant  to  nrores 
counter  demand,  if  he  had  say-* 
and  the  plaintiff  not  having  dedsrfd 

oil 
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till  after  that  period,  it  was  held  no 
objection  that  the  writ  was  faed 
out  and  the  defendant  arretted  be- 
fore.    Hall  v.  Odber,  E.  49  G.  %. 

JX8 
4.  A  faclor  felling  a  parcel  of  prize 
manufactured  tobacco,  coongned  to 
him    from    his    correfpondent    ai 
G*irnfy9  of  which  a  regular  entry 
was  made  on  importation,  but  with- 
out having  entered  himfelfwith  the 
excite  officer  as  a  dudtr  in  tobacco, 
nor  having  any  licence  as  fuch,  may 
yet  maintain  an  action  againft  the 
vendee  for  the  value  of  the  goods 
Ibid  and  delivered :  and  this*  though 
the  tobacco  were  fcnt  to  the  defend- 
ant without  a  permit,  at  his  defire  ; 
there  being  no  fraud  upon  the  re- 
venue, but  at  moft  a  breach  of  reve- 
nue regulations  protected  by  penal- 
ties :  even  if  fuch  faclor  could,  upon 
this  (ingle  and  accidental  inltance, 
be  considered  as  a  dialer  in  tobacco 
within  the    meaning  of   the   flat. 
29  Gee.  3.  r.  68.  /.  70.,  which  re- 
quires every  pcrfon,  who  fhall  deal  in 
tobacco,  firft  to  take  out  a  licence 
under  a  penalty.    Jtbnfon  v.  Hud/on, 
£•  49  G.  3.  180 

4.  An  attorney  not  having  delivered 
any  bill  to  his  client  before  action 
brought,  but  having  delivered  a 
bill  of  particulars  of  his  demand 
under  a  judge's  order  after  action 
brought,  is  entitled  to  recover  items 
of  charge  for  money  paid  for  his 
client's  ofe,  having  no  reference  to 
his  bufinefs  of  an  attorney;  although 
other  items  in  the  bill  of  particular* 
might  be  taxable,  and  within  the 
provision  of  fiat.  2  Get.  2.  <-,  23. 
/.  33.  requiring  a  bill  to  be  delivered 
a  month  before  the  action  brought. 
Mowbray*  Oar,  &c.  v.  Fltmngt  T. 
49  G.j.  ^    285 

j.  Toe  flat.  17  G.  3-  r.42.,  which  re- 
quires bricks  for  fale  to  be  of  cer- 
tain dimenfions*  and  gives  a  penalty 
for  the  breach  of  that  regulation, 
being  paffed  to  prott&  the  buyer 


againft  the  fraud  of  the  feller ;  if 
bricks  be  fold  and  delivered  under 
the  ftatutable  fise,  unknown  to  the 
boyer,  the  feller  cannot  recover  the 
value  of  them.  Law  v.  Hod/on^  T. 
49  G.'  3.  300 

6.  A  contract:  by  the  owner  of  a  clofe 
cropped  with  potatoes,  made  on  the 
21ft  of  November,  to  fell  to  the 
defendant  the  potatoes  at  fo  much  a 
fack  ;  the  defendant  to  get  them  out 
of  the  ground  immediately;  is  not 
a  concr&&  for  any  intereft  in  land 
within  the  4th  fection  of  the  flatute 
of  frauds,  but  the  fame  as  if  the 
potatoes,  which  had  done  growing 
and  were  to  be  taken  up  imme- 
diately, had  been  fold  in  a  ware* 
houfe,  from  wheoce  they  were  to  be 
removed  by  the  defendant.  Parker 
v.  Stanilaid,  T.  49  G.  3.  36a 

7,  The  fole  regiftered  owner  of  a  fhip 
gave  orders  for  materials  to  be  fur- 
nilhed  and  work  to  be  done  for  the 
repairs  of  it;    but  before  all  the 
articles  were  delivered  on  board,  he 
conveyed  the  vefTel,  with  all  its  fur- 
niture, to  another  by  a  bill  of  fale, 
which  was  duly  regiftered.     Held 
that  the  vendee  was  not  liable  for 
any  of  the  goods  fumifhed  befoee 
the  legal  tide  was  conveyed  to  him, 
and  regiftered  in  the  manner  pre- 
fcribed  by  the  regiftry  ads ;  what- 
ever   equitable    agreement    might 
have  exifted   before  between  him 
and  che  vendor  for  the  conveyance 
of  the  whole  or  a  fhare  of  the  fhip, 
which  was  unknown  to  the  tradef- 
men:  nor  was  the  vendee  even  lie* 
ble  for  any  of  the  goods  delivered 
on  board  after  the  fale  to  him,  by 
virtue  of  the  previous  orders  of  the 
vendor,  to  whom  the  credit  was 
perfonally  given:   but  the  vendee 
was  held  liable  for  articles  which 
were  ordered  by  the  captain  for  the 
life  of  the  veflel  after  the  legal  title 
was  transferred  to  him.    Trcwhtlla 
v«  Rvwe,  T.  49  G.  3.  435 
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ATTORNEY. 

An  attorney,  doc  having  delivered 
any  bill  to  his  client  before  acYion 
brought,  bat  having  delivered  a  bill 
of  particulars  of  his  demand  under 
a  judge's  order  after  action  brought, 
it  entitled  to  recover  items  of  charge 
for  money  paid  for  his  client'*  ofe, 
having  no  reference  to  his  buGnefs 
of  an  attorney ;  although  other  items- 
in  the  bill  of  particulars  might  be 
taxable,  and  within  the  provifion  of 
the  ftau  a  C  2.  c.  23  /  23.,  re 
quiring  a  bill  to  be  delivered  a 
month  before  the  action  brought 
Mowbray ,  One,  tfc.  v.  Fleming.  T. 

49  <*•  3-  *«5 

AUGMENTED  CURACY. 

Proof  of  a  curacy  augmented  is  made 
by  (hewing  an  order  for  the  aug. 
mentation  of  it,  entered  in  a  book, 
and  figned  by  the  governors  of 
Queen  Anne*%  bounty,  according  to 
flat.  1  G.  1.^2.  c.  10.  /  20.;  with- 
out going  on  to  prove  that  the  mo- 
sey was  afterwards  laid  out  in  land, 
and  allotted  by  deed  under  the  cor- 
poration feal  of  the  governors  to  be 
annexed  to  the  curacy,  and  that 
fuch  deed  was  enrolled  within  fix 
months  after  its  execution,  accord- 
ing  to  that  (Urate,  /  2 1 .  and  9  G.  2. 
€.  36.  Doe,  lejfee  of  Graham,  v.  Scott  t 

M.)OG.$.  478 

AWARD. 

I.  Debt  on  bond,  which  was  condi 
ttoned  to  perform  an  award ;  plea, 
no  award  ;  replication,  feiting  out 
an  award ;  rejoinder,  ftating  the 
whole  award,  (in  which  were  recitec 
the  bonds  of  fubmiflion,  whrreby  it 
appeared  that  the  award  was  not 
warranted  by  the  fubmiflion :)  anc 
then  demurring.  Held  that  the  re- 
joinder was  not  inconftftent  with, 
nor  a  departure  from,  the  plea. 
fijbit  ▼.  timblq,  £-  49  &  3*    *8h 


2.  Under  a  fubmiflion  of  all  matters 
in  difference  between  A.  and  B.t  sa 
award  on  matters  in  difference  be- 
tween A  and  B.  C.  and  D.  jointly; 
directing  A.  to  pay  B.  a  certain 
fum,  as  a  compensation  for  coals 
gotten  by  A  belonging  to  B  or  to 
£.  and  others  ;  and  directing  B.  to 
give  J.  a  bond  tc  indemnify  him 
againtt  the  claims  of  C.  and  />..  is 
bad.  ikil 

3.  After  the  time  was  out  for  moving 
to  fet  a  fide  an  award,  made  a  rule 
of  court,  the  Court  granted  in  at- 
tachment for  non-performance  of  it, 
and  would  not  drive  the  plaintiff  to 
bi|  a&ion  on  the  fubmiflion  bond, 
en  an  affidavit  difcloflng  that  toe 
arbitrators,  after  having  appointed 
one  umpire  who  refufed  to  aft,  ap- 
pointed another  who  accepted  the 
authority;  but  tSat  the  defendant 
afterward*,  and  before  the  umpire 
had  proceeded,  having  objected  to 
his  appointment,  becaufe  of  partia- 
lity, the  arbitrators  acceded  to  the 
objection,  and  each  propofed  ano- 
ther, but  could  not  agree  on  the 
perfon  to  be  iubftitated,  and  did  not 
in  fad  fubflitute  any  other,  though 
the  refpeciive  attornies  agreed  00  a 
third  perfon;  in  confequence  of 
which  the  umpire  objected  to  was 
called  on  by  the  plaintiff**  attorney 
to  proceed,  and  made  his  award 
within  rime,   Oliver  r.  CMngs,  T. 

BAIL. 
See  Scire  Facias. 

I.  Where  a  writ  of  error  it  allowed 
before  the  expiration  of  the  time 
permitted  to  the  bail  to  render  their 
principal,  the  bail  are  entitled  to 
itay  the  proceedings  agatoft  then 
pending  the  wm  of  error,  on  tae 
•  terms  of  undertaking  to  pay  the  da- 
mages recovered,  or  to  fsrreoder 
the  defendant  within  foor  days  of 
the  deurminatioo  of  the  writ*  ifdc* 

gerauati 


BANKRUPT. 

Cermmed  in  favour  of  the  origioa* 
plaintiff.    Sprang  v.  Monprivati,  T. 

49  G-  3-  ^3  »* 

a.  If  bail  to  the  fherift  be  put  ir 
above,  and  exception  taken  before 
an  afiignment  of  the  bail  bond,  the> 
are  bound  to  jufttfy  notiwthlUndinp 
fuch  alignment.  Hill  v.  Jones  T. 
49G.3.  321 

BANKRUPT, 


I.  The  affignees  of  a  bankrupt  are 
entitled  to  recover  back  money  paid 
by  the  bankrupt  to  the  defendant 
after  a  fecret  act  of  bankruptcy  com* 
xnitied    by  the   bankrupt,  (though 
before  the  date  of  the  comtniflion,) 
which  money  the  defendant  had  be- 
fore recovered  by  judgment  againft 
the  bankrupt  in  an  action  on  a  pro* 
miflbry  note,  referving  intereft  half*] 
yearly,  given  for  tne  balance  of  an 
account  confiding,    among ll    other 
artie'es,  of  money  lent  by  the  defend- 
ant to  the  bankrupt;  fuch  note  not 
being  given  in  the  ujual  and  ordinary 
cour/e  of  trade  and  dealing,  fo  as  to 
be  protected  by  the  flat.    19C  2 
r.  3a.    even  fuppoiing  a  fromijfory 
note  to  be  within  that  ltatutc,  which 
only    mentions    bills    of   exchange. 
Norwood,  He.  ajpgntes  of  Odel,  a 
Bankrupt,   v.  Lomas,  E.   49  G.  3. 

1*7 
a.  Where  the  aft  of  delivering  goods 
by  a  trader,  to  fecure  the  defendant, 
who  was  under  acceptances  for  him 
payable  at  a  future  day,  was  clearly 
not  voluntary  on  the  trader's  part, 
bat  made  in  confequence  of  the  ur- 
gency of  the  defendant,  (evidenced 
by  the  propofal  for  giving  fuch  fe- 
cority  originating  with  him,)  it  is 
immaterial  to  confider  whecher  the 
trader  bad  his  bankruptcy  in  con- 
templation at  the  time.  Nor  will 
the  tranfa&ion,  being  bona  fide  and 
pot  colourable,  be  impeached  by 
the  fecrecy  with  which  the  delivery 
was  made  by  the  trader,  in  order  to 
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fave  his  own  credit  in  the  view  of 

the  world.     Crofby,  He.  affignees  of 
Boucher,  a  bankrupt ,  v.  Crouch,  E. 
V)G  3.  156 

j.  A  farmer  and  grazier,  exercifing  alio 
the  bufioefs  of  a  drover  by  buying 
and  felling  cattle  from  time  to  time 
beyond  the  occasions  of  his  farms, 
is  exempted  from  the  operation  of 
the  bankrupt  laws  by  flat.  5  G.  2. 
*•  3°-  /  4°*  And  the  purchafe  of 
hay  for  the  fupfort  of  his  cattle, 
and  the  fale  of  part  of  it  again,  be- 
caufe  it  was  more  than  was  required 
for  their  confumption,  will  not  make 
him  a  trader.   Bolton  v.  Sowerby,  T. 

49  G-  3-  274 

BASTARDS. 


See  Marriage,  I. 

BILLS  OF  EXCHANGE,  &c. 

i.  A  broker  agrees  with  the  defend* 
ants  to  get  their  bills  discounted,  and 
that  he  fiwll  retain  out  of  the  money 
fo  railed  the  exorbitant  brokerage 
of  10/.  per  cent.,  but  the  broker 
was  not  to  advance  the  money  him* 
felf,  nor  was  his* name  on  the  bills; 
Held  that  a  bill  accepted  by  the  de- 
fendants, and  negotiated  by  the  bro- 
ker, upon  thefe  terms,  could  not  be 
avoided  in  the  hands  of  an  innocent* 
indorfee,  as  for  an  ufurious  confi- 
deration  within  the  flat.  12  Jnn. 
c.  16.  DagnaUi.Wigleji  Em  49  Gr.  3. 

43 
a.  A  promiffory  note  for  the  amount 

of  the  fair  expences  of  the  profecn- 
lion,  agreed  to  be  given  at  the  re- 
commendation of  the  Court  of  Quar- 
ter beflions  by  a  defendant  who 
flood  convicted  before  them  of  a 
mifdemeanor  in  ill  treating  his  pa. 
rifh  apprentice ;  for  which  the  parifli 
o&cers  had  been  bound  over  by  re- 
cognizance  to  profecute  him  under 
the  ftar.  32  G.  3.  *.  $7.  J  and  the 
giving  of  which  fecurity  was  cenfi- 
dcrcd  by  the  Court  ia  abatement  of 

the 
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the  period  of  imprifonment  to  wbich 
he  would  otherwise  have  been  fen- 
tenced ;  is  legal,  and  maybe  enforced 
by  a&ion.     BeeUy  v.  Wing  field,  E. 

49  G-  3-  4* 

3.  Though  the  indorfers  cf  a  bill  of 

exchange  had  full  knowledge  of  the 
bankruptcy  of  the  drawer,  and  of 
the  infolvency  of  the  acceptor,  be- 
fore and  at  the  time  when  the  bill 
became  due;  and,  within  a  day  af- 
ter, notice  might  (but  for  a  miftake 
of  the  holders)  in  doe  courfe  have 
reached  them  from  the  holders,  com- 
municating foch  their  knowledge  to 
the  bankers  in  Liverpool,  with  whom 
they  had  before  difcounted  the  bill, 
and  who  had  tranfmitted  it  to  the 
holders  in  Lend*;  yet  that  did  not 
difpenfe  with  fuch  holders  giving 
notice  of  the  di (honour  in  due  time 
to  the  uidorfers,  E/daile  v.  Soweriy, 
E.49G.3.  114 

4.  The  aflignees  of  a  bankrupt  are  en- 
titled to  recover  back  money  paid 
by  the  bankrupt  to  the  defendant 
after  a  fee  ret  a&  of  bankruptcy  com- 
ankted  by  the  bankrupt,  (though 
before  the  date  of  the  commiffion,) 
which  money  the  defendant  had  he- 
lore  recovered  by  judgment  againft 
the  bankrupt  in  an  a&ion  on  a  pro- 
fnMTory  note,  referring  intereft  half- 
yearly,  given  for  the  balance  of  an 
account  confifting,  amongft  other 
articles*  of  monty  lent  by  the  defend* 
ant  to  the  bankrupt ;  fuch  note  not 
being  given  in  the  ufual  and  ordinary 
xourje  xf  trade  and  dealing,  fo  at  to  be 
protected  by  the  flat.  19  G.  2.  c.  32. 
even  fuppcting  a  fromijfory  note  to  be 
within  that  ftatute,  which  only  men- 
tions hillr  of  exchange.  Hammed, 
&c.  Affsgnees  ofOdell,  a  Bankrupt,  v. 
Lemas,  £.490.3.  127 

5.  A  verdift  having  pafled  for  the  de- 
fendants in  an  ad  ion  to  recover  the 
amount  of  the  re-exchange  upon  the 
di  (honour  of  a  bill  drawn  from  Lon- 
don on  Lijbon,  upon  evidence  that 
the  enemy  were  in  pofleifion  of  Pen 


BROKER. 

tngal  when  the  biH  became  due,  ant 
Li/hem  was  then  blockaded  by  a 
Britijh  fquadrpo,  and  there  was  ia 
fa&  no  direct  exchange  bctutea 
Ujbon  and  Lend**,  though  bills  had 
in  fome  few  infhtncea  been  nego- 
tiated between  them  through  flea* 
bnrgb  and  Anterita  about  that  pe- 
riod ;  the  Court  refuted  to  grant  a 
new  trial,  on  the  presumption  that 
the  jury  bad  found  their  verdift  spot 
the  facl,  that  no  re-exchange  wu 
proved  to  their  la&sfaAion  to  have 
exifted  between  Lijbon  and  UmJh 
at  the  time;  the  oueftioa  baring 
been  properly  left  to  them  to  allow 
damages  in  the  name  of  re-exebaagr, 
if  the  plaintiff,  who  had  indond 
the  dUhonoured  bill  to  the  holder, 
had  either  paid  of  were  liable  to  par 
re-exchange;  and  faring  theqoef* 
tion  of  law,  whether  any  exchange 
or  re -exchange  conld  be  allowed 
between  this  and  an  enemy's  coon- 
tiy.  De  Tajfet  v.  Baring,  £.  49  C.  j. 

BRICKS. 

The  flat.  17  G.  3.  c.  ax,,  which  n> 
quiret  bricks  for  fale  to  be  of  carom 
dimenfions,  and  given  a  penalty  for 
the  breach  of  that  regulation,  beiag 
paCed  to  protect  the  buyer  aeiisl 
the  fraud  of  the  feller;  if  oriels  be 
fold  and  delivered  under  the  fta- 
tutable  fixe,  unknown  to  the  borer* 
the  feller  cannot  recover  the  raise 
of  them.  Law  v.  Hodgson,  ?• 
49G.S.  joa 

BROKE*. 

t.  Goods  fold  by  a  broker  for  a  prhv 
cipal  not  named,  upon  the  terns,  si 
fpecified  in  the  nfaal  homght  wafild 
notes,  (delivered  over  to  the  respec- 
tive parties  by  the  broker)  of  "f*h 
ment  in  erne  month,  avosry,  may  be 
paid  for  by  the  buyer  to  the  broker 
within  the  month,  and  that  lyaeaH 
of  exchange  accepted  by  the  bay* 
J  aad 


BURNING  WOODS. 


CANAL  COMPANY;.        69$ 


mod  difcounted  by  him  within  the 
4noDth,  though  having  to  ran  t 
longer  time  before  it  was  due.  Bat 
where  the  buyer  was  alio  indebted 
to  the  fame  broker  for  another  par. 
eel  of  goods,  the  property  of  a  dif- 
ferent perfon,  and  he  made  a  pay. 
ment  to  the  broker,  generally*  which 
was  larger  than  the  amount  of  either 
demand,  but  lefs  than  the  two  toge- 
ther; and  afterwards  the  broker 
flopped  payment ;  fuch  payment  to 
the  broker  ought  to  be  equitably  ap- 
portioned aa  between  the  feveral 
owners  of  the  goods  fold,  who  are 
only  refpecVively  entitled  to  recover 
the  difference  from  the  buyer*  Fa- 
<vt*c  v.  Bennett,  E.  49  G.  3.  36 

2.  A  broker  agrees  with  the  de- 
fendants to  get  their  bills  difcount- 
ed, and  that  he  (hall  retain  out  of 
the  money  fo  raifed  the  exorbitant 
brokerage  of  iox.  per  cent. ;  but  the 
broker  was  not  to  advance  the  mo- 
ney bimfelf,  nor  was  his  name  on  the 
bills:  Held  that  a  bill  accepted  by 
the  defendants,  and  negotiated  by 
the  broker,  upon  ihefe  terms,  could 
not  be  avoided  in  the  bands  of  an 
innocent  indorfee,  as  for  an  ufurious 
consideration  within  the  flat.  1 2  Ann. 
*.l6.  DagnaUv.  WigUy%  £.496.3. 

43 

BURNING  WOODS. 

An  action  on  the  cafe  lies  upon  the 
flat.  6<?.  *.  r.  16./*.  by  the  party 
grieved,  to  recover  damages  again  ft 
the  inhabitants  of  the  adjoining 
townfhip  for  trees,  coppice,  and  un- 
derwood, unlawfully  and  felonioufly 
burnt  by  perfons  unknown ;  though 
the  claufe  diredts  the  party  grieved 
to  recover  the  damages  in  the /ami 
manner  and  form  as  given  by  the  flat. 
13  Ed.  ujt*  1.  r.  46.  "  for  dikes  and 
hedges  overthrown  by  perfont  in  the 
■night ;"  upon  which  the  ufual  courfe 
of  proceeding  has  been  by  the  writ 
ofno&anter.  Tbvmhill  *.  The  Town- 
MfifHxddir$tU%tr.wG.Tr  349 


CANAL  COMPANY. 

Where  by  ftatute  a  canal  company  were 
empowered   to  take  fuch  .rates  as 
mould  be  fixed  at  a  general  alTembly 
of  the   proprietors,   not  exceeding 
id.  Sec.  per  ton  per  mile,  upon  coal; 
and  they  were  alfo  empowered  to 
reduce  the  rates  at  a  general  alTem- 
bly held  on  certain  notice  ;  but  no 
red  u&  ion  was  to  be  made  without 
the  confent  of  the  major  part  in  va-  * 
lue  of  the  proprietors;  a  contract 
made  by  individuals  with  the  com- 
pany, but  not  at  fuch  general  meet- 
ing, whereby,  in  consideration  that 
thofe  individuals  would  make  a  na- 
vigable cut  to  convey  water  from 
their   collieries,   through   land   not 
within  the  fiatutable  line  of  the  ca- 
nal, into  the  canal,  and  convey  the 
fame   to   the  company,    the  latter 
fhould  permit  them  to  carry  their 
coals  through  the  cut  and  along  the 
canal  for  it.  per  ton,  the  company 
paji*g  had  6d.  per  ten,  is  illegal  and 
void ;  1  ft.  As  a  fpeculation  by  which 
the  company  might  gain  more  or  lefs 
than   the  legiflaiure  inteoded   they 
fhould  take  under  fimilar  circum* 
fiances  from  the  public  in  general. 
adly,    As  extending  in  effect  the 
power  of  the  company  to  purchafe 
lands  beyond  the  limits  afligned  by 
the  act.    jdly.  As  enabling  them  to 
raife  more  capital  than  they  were  en- 
titled by  the  a&  to  do*  by  means  of 
paying  for  land  or  works  by  a  total 
or  partial  fale  of  their  tolls ;  which 
tolls  are  made  a  feenrky  for  the  mo* 
ney  fubferibed  or  taken  upon  roort- 
f*gt.  4th1y,  Becaufe  the  tolls  couldf 
in  no  ioftance  be  reduced  but  at  a 
general  afiembly,  &c.  and  this  in 
fad  operates  as  a  reduction  of  thf 
tolls  pro  tanto,    Alfo  Qozre,  gthly, 
Whether  fuch  a  contract  be  not  void, 
as  diminifhing  the  inducement  (by 
favouring  individuals)  to  a  geneml 
reduction  of  the  tolls,  when  proper, 
for  the  benefit  of  the  public.    Li?j 
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CONDITION. 


end  Others  v.  The  Company  of  Pro- 
friftors  of  the  Canal  Navigation  from 
Mancbtfter  to  Ajbton-nnder^Line  and 
Oldham,  M.  50  G.  3.  645 

CERTlFrCATE  of  the  Speaker  of  the 
Houfe  of  Commons,  as  to  Cofts  of  Elec- 
tion Committee. 

See  Costs,  2. 

COMPOUNDING  DEBTS. 
&/ Debtor  and  Creditor. 

CONDITION. 

Under  a  devife  of  a  roanfion  and  fa* 
mily  eftate'  to  feveral  fucceffively  for 
life  and  id  tail ;  with  a  provifb  that 
whatfoever  perfon  mould,  by  virtue 
of  the  will,  become  pofleffed  of  cr 
entitled  to  the  eftate  fhould,  from 
the  time  he  became  fo  pofleffed,  take 
upon  him  (elf  the  fur  name  of  Tbel- 
moall,  and  make  the  man/ton  bit  ufual 
and  common  place  of  abode  and  rtfi- 
dence:  held  that  a  tenant  in  tail  in 
remainder  fticceeding  to  the  poflef 
fion,  who  had  alfo  become  beir  at 
iaw  to  the  teftator,  fince  his  death, 
net  being  found  to  have  had  notice 
of  the  will  of  her  an  ce  ft  or  contain- 
ing Inch  condition,  her  title  could 
not  be  impeached  by  the  remainder- 
man over,  who  brought  ejeclment 
after  her  death  agaioft  hej  hufbsod, 
by  whom  the  had  iffue  which  died 
before  her :  (he  having  alto  in  fad 
fufered  a  recovery  about  four  months 
after  fie  came  of  age,  within  which 
period  it  was  contended  that  fbe 
ought  to  have  complied  with  the 
condition  of  tefidence  to  enable  her 
to  make  a  good  tenant  to  the  prae- 
cipe. Doe,  d,  Kenrick  and  Others,  v. 
fjord  Wm.  Beaucleri,   M.   50 G.  3. 

657 
CONDITION  PRECEDENT. 
&r  Freight,  4. 


COPYHOLD. 

CONSPIRACY. 
oV#Nfiw  Trial,  i~ 

CONSTABLE. 
&/ CoaroRATioir.  3. 

CONUZANCE. 

Claim  of  conusance  made  by  the  vice- 
chancellor  of  the  univerfuy  of  Or- 
ford,  in  the  vacancy  of  the  office  of 
chancellor  by  death,  on  behalf  of  the 
univerfity,  allowed  in  ■  plei  of  tref- 
pafs.  Williams  v.  BrUkenden,  M. 
50  G.  3.  543 

CONVEYANCE. 
See  Executois,  a.  . 

COPYHOLD. 

1 .  Where  copyholder  for  life  cot  trees, 
though  none  were  applied  to  the  re- 
pair of  the  premifes  till  several 
months  after,  and  after  ejeclment 
brought  as  for  a  forfeiture,  and  moft 
of  them  ftiil  remained  unapplied, 
but  parts  of  the  premifes  were  (till 
oat  of  repair ;  it  is  a  que  (lion  for 
the  jury  whether  they  were  cot  bona 
fide  for  the  porpofe  of  repair,  and 
were  in  a  courfe  of  application  for 
that  purpofe :  and  there  being  no 
evidence  that  they  were  to  be  ap- 
plied to  any  other  purpofe,  the 
Court  refuled  to  fet  a  fide  a  verdid 
for  the  defendant.  Doe,  Ufte  of 
Foley,  v.  eTilfon,  B.  49  G.  3.        56 

2.  An  inclofure  made  from  the  wale 
1 2  or  13  years  before,  and  feen  by  the 
fteward  of  the  fame  lord  from  time  to 
time,  without  objection  made,  may 
be  prefurned  by  the  jury  to  have 
been  made  by  licence  of  the  lord ; 
and  ejectment  cannot  be  broagat 
againft  the  tenant  as  a  trefpaffer, 
without  previoos  notice  to  throw  it 
up.  Hid. 

3.  A  copyholder  furrenders  "  bia  co- 
pyhold cottage,  nvitb  a  croft  adjoin- 
ing" and  a  common  right,  &c.  be* 

longing 


COFYHOLD. 

longing  to  the  fame  •  <*  ail  which 
prcnufet  (it  the  fnrrender  defcrrbes 

'  it)  Wv  tbenin  bis  own  pofeffiom  *" 
and  on  the  fame  day  he  devtfes  "  all 
his  copyhold  cottage  and  premifes 
tben  in  bis  emn  poffoffion."  In  fad 
/Ar  eroflt,    between  which  and  the 

-  cottage  and  garden  there  was  only 
b  goofoberry  hedge,  was  in  the  sjc- 
toal  occupation  of  a  tenant  at  the 
time.  Yet  held;  that  the  whole 
pa&d  under  itie  description  of  "  all 
hia  copyhold  ootiago  and  ptomsfes  j" 
the  words,  «•  tben  in  bis  emn  poffef 

fi**>\  being  merely  a  mitlafcen  de- 
scription, following  the  miftake  of 
the  furrender,  which  mentions  tbs 
troft  with  the  reft  as  then  being 
in  He  pofleffion,  Goodrigbt,  Lejee 
of  Lsunb,    9.  Psan,  E.  49  G.  3. 

4«  Devifees  of  contingent  remainders 
in  z  copyhold,  not  being  in  the 
icifin,  cannot  make  a  fur  render  of 
their  intereft;  nor  wttl  fuch  a*  far-* 
render .  operate  by  eftoppel  agatnft 
the  parties  or  their  heirs.  Doe\  Lsffse 
of  BlmekJeM  smd  others,  v.  Tonkins,  E. 

498»3.  x8c 

5.  A  surrender  ont  of  court  to  the  ofe 
of  his  will,  made  by  the  ferrenderee 
of  a  copyhold  before  his  admittance, 
is  abfoJotcJy  void  and  of  no  effeft, 
and  cannot  be  made  good  by  his 
fubfequent  admittance.  Doe,  Lefee 
of  TofieJd,  v.  Tefield*  E.  49  G.  3. 

6.  The  enfstnehifement  of  a  copyhold 
may,  upon  proper  evidence,  be  pre- 
fnmed  even  a  gat  nil  the  crown.  And 
where  a  furreeder  had  been  made  to 
churchwardens  and  their  fucceflbrs 
in  1636,  without  naming  any  rent ; 
but  in  1*649  r^*  P^rliamenteary  fufvey 
charged  the  cborchwardens  with  6d. 
sent,  under  the  head  of  "/reebeJd 
vents;99  and  theee  wa* no  evidence 
of  any  different  rent  having  been 

Cid  fincc  ttat  time,  and  receipts 
dr  been-  given  for  it,  as  for  a  /res* 
bold  rentr  by.  the  toward  of  the 
Vot.  XL 


CORPORATfOH;        6tf 

manor:  held  that  this  was  evidence 
to  be  fobmitted  to  a  jury,  on  which 
they  might  prefome  a  grant  of  en- 
francbifement,  although  the  manor 
had  continued  out  in  leafe  from  be- 
fore 1636  to  1804 »  *°d  though-  a 
tablet  of  parochial  benefactions,  at 
kaft  ae  old  as  16$  6,  which  was  Ap- 
pended in  the  parim  chdrcb,  noticed 
the  gift  of  the  copyhold  by  furren- 
der, but  did  not  notice  any  enfran* 
ohifement  of  it.  Roe,  Lefee  of  John* 
Jon.  v.  inismdt  T.  49  G.  5.         280 

COPtRIGHT. 

An  action  is  maintainable  on  the  fiat. 
8  An.  c.  19.1  for  pirating  a  fingle 
fhect  of  mufic.  Clsmenti  v.  GoiJding, 
£.  49  G.  3.  244 

CORONER. 

A  mandamus  to  the  juftices  in  feffions, 
to  allow  an  item  of  charge  in  the 
coroner's  account,  refufed  ;  becaufe 
the  ju ftices  were  of  opinion,  under 
the  circuth  (lances,  that  there  was  no 
ground  to  fuppofe  that  the  deceafed 
had  died  any  other  than  a  natural, 
though  a  fudden  death  ;  and  there- 
fore that  the  inquifition  had  not  been 
duly  taken  ;  and  this  Court  feeing 
no  reafon  for  interfering  with  that 
judgment;.  Tbs  King  v.  Tbe  Jmftiess 
of  Kent,  E.  49  G.  3.  2-29 

CORPORATION. 

I.  A  flaming  that  under  the  (hit.  iiG.j. 
r.  4.  an  election  began  at  a  corporate 
meeting*  whereat  the  mayor  pre- 
fixed, may  be  completed*  in  cafe  of 
his  abfeming  him  (elf  pending  die 
proceedings,  under  the  presidency  of 
the  next  in  place  and*  order  to  him  ; 
yet  where  a  queftiou  arofe  upon  the 
right  of  a  voter,  on  which  the  mayor 
as  prefiding  officer  decided  by  re. 
jecting  the  vote ;  and  thereupon,  the 
remaining  votes  being  equal*  he  de« 
dared  the  fame,  and  that  no  election 
Z  z  could 
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could  be  made ;  and  thereupon  or- 
dered the  meeting  to  be  diffolved ; 
and  no  objection  was  made  at  the 
time,  nor  any  notice  given  to  the 
electors  prefent  that  any  of  them  in- 
tended to  proceed  in  the  election 
notwithstanding  the  decifion  (which 
turned  out  to  be  erroneous) ;  but 
after  fuffering  the  mayor  and  many 
of  the  freemen  to  depart,  without 
notice,  the  reft  who  remained  to* 
gether  proceeded  to  complete  the 

•  election  ;  held  that  fuch  election  was 
void  even  under  the  ftatute,  as  a 
furprize  and  fraud  on  the  other 
electors.  The  King  v,  Gahriau,  £. 
49  G.  3.  77 

2.  The  mayor  having  fummoned  the 
corporation  to  meet  and  elect  a  new 

*  mayor  on  the  ufual  day,  a  majority, 
when  met,  cannot,  again  ft  the  con- 
fent  of  the  mayor,  (nor,  as  it  feems, 
without  the  unanimous  confent  of 
the  whole  body)  proceed  to  any 
other  bufinefs,  fuch  as  that  of  filling 
up  vacancies  in  the  common  coun- 
cil ;  there  being  no  certain  day  fixed 
for  this  purpofe;  though  the  general 
cuftom  had  been  to  fill  up  all  vacant 
offices  on  the  day  of  electing  the 
new  mayor.  Machell  v.  Nevinfen, 
E.  10G.  1.  MS.  cited.  ^  84 

3.  A  high  conftable  may  be  appoint- 
ed, and  a  rate  in  the  nature  of  a 
county  rate  levied,  for  a  town  cor- 
porate having  an  exclufive  com  mi  f- 
fion  of  the  peace,  though  not  a 
county  in  it  (elf,  by  virtue  of  the 
tar.  13  G»  2.  c.  1 8. ;  though  no  fuch 
officer  had  been  appointed  or  fucb 
rate  levied  before  ;  the  corporation 
having  defrayed  the  expences  out  of 
their  own  funds.  And  in  an  action 
cf  trefpafs  for  diftraining  goods  in 
Satisfaction  of  fuch  rate  the  Court 
would  not  inquire  into  the  neceffity 
of  making  fuch  a  rate,  nor  as  to  the 
application  of  the  corporate  funds 
for  the  fame  purpofe.  Wiatbtrbead 
y.  Drtwry,  £.  49  G.  3.  168 


COSTS. 

4.  Where  a-  prefcriptive  ecdefiaffitil 
corporation  of  vicars  choral  of  the 
cathedral  of  Cbhbefier  had,  befidcs 
ether  eftates  in  common*  four  vica- 
rial houfes  with  their  appurteaaace?, 
which  had  always  been  appropriated 
to  the  feveral  ufe  and  residence  of 
the  four  vicar* ;  and  by  ancient  cot- 
tons upen  every  vacancy  the  vicari, 
according  to  feniortry,  made  their 
option  of  taking  in  feveralty  air 
one  of  fuch  vicarial  houfes,  with  the 
appurtenances  1  of  which  option  aa 
entry  was  made  in  the  corporation 
act- book  and  figned  by  the  vicars: 
held  that  a  new  vicar  having  made 
an  opt  100,  which  was  entered  in  the 
act  book  and  figned  by  all,  to  take 
one  of  the  vicarial  hoofes,  <mtb  at' 
tain  appurtenances,  then  in  the  pef- 
feffion  of  J.  S. ;  which  were  at  ell 
the  appurtenances  former!?  annexed 
to  and  enjoyed  with  the  fame  hoafe 
by  his   predecefibrs  therein;  could 
not  maintain  an  ejectment  for  the 
other  appurtenances,  fuch  as  part  of 
the  ancient  garden  which  had  bees 
leafed  off  by  the  corporation  before 
his  appointment.  For  foppofiqg  aim 
entitled  to  make  an  option  of  the 
entire  premi/es%  and  to  have  it  entered 
in  the  act-book,  as  again  ft  the  cor- 
poration ;  yet  no  fuch  option  having 
been  made  and  entered  in  the  book, 
according  to  the  cuftom,   be  had  s* 
feparate  legal  title  to  the  premsfei 
in  queftion,  00  which  he  could  main* 
tain  an  ejectment.     Gooa*title,  Ltj* 
cf  Miller,  Clerk,  v.  eTsfan,  T.  49G.3. 
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COSTS. 

1.  The  plaintiff1,  in  trefpafs  for  break- 
ing  his  clofe,  who  recovers  lefs  thai 
40/.  is  not  entitled  to  cofts  of  is* 
creafe  merely  becaufc  a  view  trai 
granted  before,  trial,  though  opca 
the  application  of  the  defeadsat. 
Flint  v.  Hill,  £.  49  G.  3.  184 

2.  Where  an  election  committee  had, 
under  the  ftat.  18  G.  3.  c.  53  .♦  te- 
noned 


COSTS. 


COVENANT. 


699 


ported  to  the  Hoafe  of  Commons, 
that  two  federal  petitions  againft  the 
retvrn  of  members  to  ferve  in  par- 
liament (or  Ea/i  Grim/lead were  fri- 
volous and  vexatious;  whereupon 
the  then  Speaker,  on  application  of 
the  parties  grieved,  had  referred  the 
colls  to  be  taxed  on  both  petitions 
jointly^  and  had  firft  granted  a  cer- 
tificate of  the  amonot  of  fuch  joint 
taxation,  and  afterwards  another 
amended  certificate,  referring  to  the 
former,  and  apportioning  how  much 
of  the  colli  were  incurred  in  oppof* 
ing  each  petitionySpjr*/*^,  and  how 
much  jointly  :  held  chat  both  thefe 
certificates  being  invalid,  by  reafon 
that  the  aft  only  authorizes  the  colls 
to  be.  taxed  feparately  on  each  dif- 
tinft  petition,  a  new  and  valid  cer- 
tificate,afcertaining  the  feparate  coils 
incurred  on  each  petition,  might  be 
granted  by  the  Speaker  of  a  new 
parliament ;  the  act  mentioning  the 
Speaker  generally.  Stracbey,  Bart. 
v.  Tmrley,  E.  49  G.  3.  194 

3.  Trefpafs  for  breaking  and  entering 
the  plaintiff 's  free  fifhery  in  A*,  and 
alfo  in  B.,  and  alfo  in  A,  and  B. ; 
plea,  1.  Not  guilty.  z.  That  the 
faid  free  fiftieries  were  parcel  of  a 
navigable  harbour,  &c.  common  to 
ail  the  king's  fubje&s.  Replication, 
prefcribing  for  a  free  fifhery  in  the 
(aid  place  in  right  of  the  plaintiff's 
manor.  Rejoinder,  taking  iffue  on 
fuch  prefcription.  Held  that*  on 
verdlcl  for  the  plaintiff  on  the  gene- 
ral ilFue,  and  for  the  defendant  on 
the  piefcription ;  the  latter  going  to 
the  whole  declaration,  the  plaintiff  is 
not  entitled  to  coffs.  Vivian  v. 
Blake,   E.  49  G.  3.  263 

4.  After  judgment  by  default  in  debt 
on  bond  to  fecure  an  annuity  pay- 
able quarterly ;  and  fcire  facias 
thereon,  fuggefting  a  breach  in  non- 
payment cf  a-quarter,  and  damages 
affeffed  to  that  amount  on  the  Hat. 
8  &  p  W.  3.  e.  1 1. 1  held  that  the 
plaintiff  was  entitled  to  his  coffs  on 


the  8th  feftion,  which  direds  a  ft'7 
of  proceedings  on  payment  offutire 
damage*,  co/ls,  and  charges,  toties 
quoties ;  though  the  3d  fe£Uon  only 
gives  cofts  in  fcire  facias  after  pita 
or  demurrer.     Brooke  v.  Booth,   T. 

49  G- 3-  & 

COUNTY  RATE. 
See  Ratb  for  Town  corporate. 

COVENANT. 

1.  A  diftincl  covenant  in  a  leafe, 
whereby. the  tenant  bound  himfelf 
to  pay  the  property  tux,  and  all  other 
taxes  impofed  on  the  premifes*  or 
on  the  landlord  in  refpeel  thereof, 
though  void  and  illegal  by  the  flat. 
46  G.  3.*  65./ 115.  will  not  avoid 
a  feparate  covenant  in  the  leafe  for 
payment  of  rent  clear  of  all  parlia- 
mentary taxes  &c.  generally;  for 
fuch  general  words  will  be  under- 
stood of  fuch  taxes  as  the  tenant  might 
lawfully  engage  to  defray.  Gajkell 
v.  King,  E.  49.  G.  3.  165 

2.  Releafors  covenanted  that,  for  and 
notwitbjtanding  any  a8,  He.  iy  them% 
or  any  or  either  of  them  done  to  th:  , 
contrary,  they  had  good  title  to  con- 
vey cettain  lands  in  fee;  and  alfo 
that  they  or  fome  or  one  of  them, 

for  and  notwitbftanding  any  fuch  mat  - 
ter  or  thing  as  afbrejaid,  had  good 
right  and  full  power  to  grant,  Sec; 
and  likewife  that  the  releafee  mould 
peaceably  and  quietly  enter,  hold,  and 
enjoy  the  premifes  granted,  without 
the  lawful  let  or  dif tur bonce  of  the  re- 
leafors or  their  heirs  or  affigns,  or  for 
or  by  any  other  per/on  orperfbns  what* 
foever;  and  that  the  releafee  mould 
be  kept  harmlefs  and  indemnified 
s  by  -the  releafors  and    their    heirs 
againft  all  other  titles,  charges  &c. 
fave  and  except  the  chief  rent  i fining 
and  payable  out  of  the  premifes  to 
the  lord  of  the  fee.    Held  that*  the 
generality  of  the  covenant  for  quiet 
enjoyment  againft'  the  releafors  and 
Z  z  a  their 


Too 


CUSTOM. 


DEBTOR  AND  CREDITOR. 


their  heirs,  and  any  other  per/on  or 
ptrfons  *wbat/oe<uer»  was  not  retrained 
by  the  qualified  covenants  for  good 
title  and  right  to  eomvey  for  and  oat- 
withftanding  any  aft  done  by  the  rt- 
Itafors  to  the  contrary. 

Bat  if  the  covenant  for  quiet  en* 
joyment  were  to  be  retrained  to  the 
ads  of  the  releafors  by  any  qualify* 
Vng  context,  then  the  declaration  in 
covenant,  dating  it  by  itfelf  in  its 
own  abfolute  term*,  without  fuch 
qualifying  context  belonging  to  it, 
leems  to  be  aa  untrue  ftateraeat  of 
the  deed  tn/uh\fiamxe  and  effeS9  which 
the  defendant  nay  take  advantage 
of  on  the  general  iffue  of  aon  eft 
Aclum,  as  a  variance  and  ground  of 
nonfuit  or  of  m  verdift  for  him.  I 
Howell  v.  RkbardjtM.  50G.3.  633 

COVERTURE. 
See  Hvsband  and  Wife,  2. 

CURACY. 
See  Augments*  Curacy. 

CUSTOM, 

Where  a  prefcriptive  ecclefiaftical  cor- 
poration of  vicars  choral  of  the  ca- 
thedral of  Cbicbefter  had,  beftdes 
other  eftates  in  common,  four  vi- 
carial houfes  with  their  appurte- 
nances, which  had  always  been  ap- 
propriated to  the  feveral  ufe  and  re- 
sidence of  the  four  vicars ;  and,  by 
ancientcuftom,  upon  every  vacancy 
the  vicars  according  tofenioritymade 
their  option  of  taking  in  fevexatty 
any  one  of  fuch  vicarial  houfes  with 
the  appurtenances  ;  of  which  option 
an  entry  was  made  in  the  corporation 
*&  book,  and  figned  by  the  vicars: 
held  that  a  new  vicar,  having  made 
an  option*  which  was  entered  in  the 
a&  book  end  figned  by  all,  to  take 
one  of  the  vicarial  houfes,  with  cer- 
tain appurtenances,  then  in  the  pof- 


feuioa  of  y.  S.;  Which  mmmtoll 
the  appurtenance*  formerly  aaoexed 
to  and  enjoyed  wick  the  fame  aoofe 
by  his  predecefibrs  therein ;  could 
not  maintain  an  eje&meat  lor  the 
other  appurtenances,  focb  as  part  of 
the  ancient  garden  1  which  had  bees 
leafed  off  by  the  corporation  before 
hit  appointment,  for  fuppofiag 
him  entitled  to  make  an  option  of 
the  entire  premijes,  and  to  have  it 
entered  in  the  ad  hook,  as  agaiaft 
the  corporation ;  yet  no  fuck  option 
having  been  made  and  entered  io 
the  bookf  according  to  the  caftan, 
he  had  no  feparate  legal  tide  to  the 
premifes  in  queltton,  on  which  be 
could  maintain  mi  ejectment.  Good* 
title,  LeffeoofMilkr,  Clerk.v.  Wi\fn, 

*"•  49  G-  3*  334 

CUSTOM-HOUSE  CAPTURE. 
See  Prize,  i. 

DEALER  IN  TOBACCO. 
See  Assumpsit,  j». 

DEBT. 
See  Pleading* 2. 

DEBTOR  AND  CREDITOR. 

Where  a  debtor  entered  into  an  agree- 
ment with  hit  creditors,  whereby 
they  agreed  to  receive  20/.  per 
cent,  in  fatisfaclton  of  their  feveral 
demands,  and  releafed  the  remain- 
der, in  confideration  that  half  of  the 
composition  (hould  be  fee  ore  d  by  tin 
acceptances  of  a  certain  perfoo  (alls 
a  creditor,)  which  fecurity  was  ac- 
cordingly given  and  paid  whendoei 
held  that  fuch  agreement  was  bind- 
ing On  the  plaintiff,  one  of  the  credit 
tors;  though  the  agreement  wers 
not  under  feal ;  and  though  he  were 
the  lail  who  figned  it,  and  it  did  not 
appear  that  he  had  actively  indacrd 

any  of  the  other  creditors  or  the 

fmcty 
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ftrety  to  fign  ft.  And  that  the  plain- 
tiff's  faing  the  debtor,  after  having 
received  the  compofition,  was  a  fraud 
upon  the  furety  and  the  other  ere 
ditors.  Summon  v.  Magnus,  T. 
49  &•  3*  390 


DEVISE. 

1.  One  having  power  to  appoint  lands 
by  will  among  ft  children  *  and  hav- 
ing other  lands ;  by  his  will  (not  re- 
ferring  to  the  power)  gives  legacies 
to  his  feveral  children ;  and  then 
devifes  all  the  reft,  refidue,  and  re 
maioder  of  his  land.*,  &c.  and  per- 
fonal  eftate,  after  payment  of  bis 
debts,  legacies f  and  funeral  expences, 
to  his  eldeft  fon:  held  that  the 
power  was  not  thereby  executed. 
Doe,  Leffee  ef  Heliings  and  Wife,  r. 
Bird,  E.  49  G.  3.  49 

>0.  A  copyholder  fur  rend  era  "  his  co- 
pyhold cottage,  <witb  a  croft  adjoin- 
ing" and  a  common  right,  &c.  be- 
longing to  the  fame ;  *'  all  which 
premifes  (as  the  furrender  defcribes 
it)  were  then  in  bis  won  peffeffion  :" 
and  on  the  fame  d-iy  he  devifes  "  all 
his  copyhold  cottage  and  premifes  then 
in  bis  oivn  pojfeJJienS*  In  fad?,  the 
croft,  between  which  and  the  cottage 
and  garden  there  was  only  a  goofc- 
berry  hedge,  was  in  the  a&ual  oc- 
cupation of  a  tenant  at  the  time. 
Yet  held  that  the  whole  patted  under 
the  defcripfion  of  "  all  his  copyhold 
cottage  and  premifes ;"  the  words 
•'  then  in  bis  own  pojfiffion*'  being 
merely  a  miftaken  description  fol- 
lowing the  miftake  of  the  furrender, 
Which  mentions  the  croft*  with  the 
reft,  as  then  being  in  his  poflefflon. 
Goedright,  Leffee  of  Lamb,  v.  Pears, 
£.  49  6.  3.  58 

«.  Two  being  feieed  of  undivided 
moieties,  as  tenants  in  common,  in 
fee,  quaere  whether  a  devife  by  the 
ttie  of  bis  half  fart  to  the  other  will 
carry  the  fee  ?  Rut  at  any  rate  the 
fee  did  not  pafs  by  a  re  fid  da  ry 
clanfe,  whereby  tip  te  Rater,  after 


feveral  pecuniary  bequefts,  ordered 
the  leafe  of  his  hoofc,  with  his  fur. 
niture,  to  be  fold,  and  all  the  reft 
and  re/idee  to  be  divided  among  ft 
other  perfons;  and  appointed  exe« 
cutors :  for  fuch  divifion  of  the  reft 
and  refidue  ran  ft  be  intended  to  be 
made  by  the  executors  as  fuch,  and 
therefore  confined  to  perfonal  pro* 
perty .     Bebb  v .  Penqyre,  E.  49  G.  \  • 

160 

4.  After  introdaftory  words,  "  aa 
touching"  the  legator's  *'  worldly 
eftatg,"  Sec.  he  devifed  a  -cottage 
boufr,  Sec.  to  An,  and  his  heirs,  and 
alfo  gave  to  B.%  whom  be  made  hia 
executrix,  "  all  and  Angular  his 
lands,  mefluages  and  tenements  h 
her  freely  to  be  pofjefftd  and  enjoyed :  * 
held  that  the  latter  words,  being 
ambiguous,  did  not  pafs  the  fee 
again  ft  the  heir;  bat  might  mean 
free  of  incumbrances ,  or  difpnnUh* 
able  of  wafte;  and  that  the  word 
eft  ate,  in  the  introductory  claefe, 
could  not  be  brought  down  into  the 
latter  di(tin&  claulK   Geodrigbt,  Lefi 

feeofDrewry,Y.  Barron,  £.  49  G. a> 

120 

5.  Real  Property  may  pafs  under  the 
defcriptioa  of  "  perfonal  eftates"  in 
a  will ;  it  being  manifelt  from  Ahe 
whole  of  the  inftrument,  a*  by  terms 
of  direft  reference  to,  that  defcrip- 
tion  in  ulterior  difpofitions  of  the 
fame  real  property,  that  fuch  was 
the  devifor's  intention.  Dot*  Leffet 
of  Tofield,  v.  Tofield,  E.  49  G.  3. 

246 

6>  Where  one  devifes  land    to  -five 

trnftees  to  fell  and  apply  the  money 

to  certain  ufes,  and  afterwards  makes 

the  fame  perfons  his  executors;  they 

do  not  take  the  land  as  executors, 

bot  as  devifees  in  truft  and  joint  //• 

nants%     Denne,  Lejfie  of  Bonqyor,  v. 

Judge,  T.  49  G.  3,  283 

See  further  Hxbcutois,  a.< 

7.  A  devife  of  all  the  refidue  of  the 

teftater**  '<  money,  flock,  property 

"  and  effeQs%   of  what  natpre  or 

2  «  3  u  kind 
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"  kind  (oeret,"  to  A.  and  A,  ••  to 
"  be  divided  equally  between  them, 
"  Chare  and  {hare  alike,'*  will  pafs 
real  as  well  at  perfonal  eftate,  where 

-  from  other  parts  of  the  will  it  ap- 
peared that  the  teftator  had  applied 
the  word*  property  and  effeSs  to  real 
eftate.  As  where  be  began  his 
will  by  ftating,  "  as  to  my  money 
and  effeQs,  I  difpofe  thereof  as  fol- 
lows/' &c. ;  and  then  proceeded  to 
difpofe  of  parts  of  his  real  eftate. 
And  again,  having  lands  interlying 
with  another's  lands,  he  directed  the 
purchafe  of  the  latter,  if  offered  for 
fale,  to  be  added  to  his  otbtr  admitt- 
ing property.  Doe,  beffte  of  Andrew* 
v.  Laincbbury,  T%  49  G.  3.        290 

8.  A  remote  reverfion  of  a  fettled 
eftate  will  pafs  by  the  general  words 
of  a  refiduary  claufe  in  a  will,  by 
which   the  teftator,  having  before 

•  devifed  certain  other  real  eftates  in 
ftri&  fettlement,  and  given  annuities 
for  life  to  A.  £.  and  C. ;  which  an- 

-  unities  he  charged  upon  "all  and 
singular  his  manors,  lands,  tene- 
ments and  hereditaments,  &c  not 
before  difpofed  of;"  devifed  ••  all 
and  Angular  his  faid  manors,  lands, 
3ec.  and  other  his  real  eftate  fo 
charged  ninth  and  fubytS  to  the  /aid 
three  frveral  annuities  as  afore/aid : 
although  one  of  the  annuitants  bad 
a  prior  life  eftate  in  the  property, 
the  reverfioo  of  which  was  in  the 
ceftator.  For  general  words  in  a 
refiduary  claufe  will  carry  eyttry 
eftate  or  intereft  which  is  not  ex* 
prefsly  or  by  ncceflary  implication 
excluded  from  its  operation ;  and  no 
intention  of  the  teftator  to  exclude 
the  reverfion  is  neceffarily  to  be  im- 
plied from  the  cirenrnftaoce,  that 
the  charge  of  one  of  the  annuities 
could  not  attach  upon  this  reverfion, 
as  the  other  two  might;  and  the 
claufe  will  be  conftrued  reddendo 
singula  fingulis.  Doe,  Leffie  of  Earl 
and  Count  oft  Cbolmondeley,  V.  Weather* 

*>»?*.  49  G.  3,  322 


9.  Uoder  a  devife  of  land  to  a  trofiee 
and  his  heirs,  out  of  the  rents  sad 
profits  to  pay  an  annuity  to  the  tes- 
tator's wife,  and  the  overplus  to  his 
nephews;  and  after  his  wire's  death, 
to  the  nfe  of  his  nephews  and  the 
furvivor  for  their  lives;  remainder 
to  the  nfe  of  the  troftee  to  preferve 
contingent  nfes  and  eftates,  Jcc 
during  their  lives ;  and  after  their 
deceafes  in  trn/t  for  the  heirs  male 
of  the  body  and  bodies  of  the  ne- 
phews ;  and  in  default  of  fuch  iffae, 
then  to  the  nfe  of  another  in  fee : 
Held  that  the  limitation  in  trnft  for 
the  heirs  male  of  the  body  and  bo* 
dies  of  the  nephews  was  executed  by 
the  ftatute,  and  therefore  naked 
with  the  prior  nfe  executed  in  them 
for  life  1  and  that  a  recovery  fuftered 
of  the  whole  eftate  by  the  fnrviror 
of  the  nephews  after  the  death  of 
the  other  nephew  without  iflbe,  and 
after  the  death  of  his  own  UToe» 
bound  the  entail,  and  defeated  the 
fubfequent  limitation  in  fee.  Dot, 
Lf/fet  of  Terry  t  v.  Collier,  T.  49G,  J. 

$77 
10*  Upon  a  devife  to  the  testacy's 
wife  of  all  his  wines,  &c.  for  heafe* 
keeping,  in  addition  to  the  Jbttleaeot 
he  had  made  her  upon  his  copyhold 
eftate  ;  and  to  his  niece  M.  the  reau 
and  profits  of  his  new  inclofed  free- 
held  cow  pafture  clofe  in  North  CeL 
lingbam,  during  the  life  of  bis  wife ; 
and  to  two  nephews,  all  his  perjmel 
eftate,  to  be  divided  between  cenaia 
nephews  and  nieces,  and  their  <bss 
and  daughters:  and  after  the  deaojt 
of  bis  wife,  he  devifed  to  the  fame 
two  nephews  all  his  furniture,  platr, 
&c  and  ••  all  bis  copyhold  eftaUs 
rVrNortbaW  South  CoIIiogham,"aad 
all  other  his  perfonal  eftate,  to  tell 
and  divide  amoogft  his  nephews  tod 
nieces,  &c.  including  T.  £.,  who, 
he  declared,  would  be  an  equal 
fharer  in  this  divifion  of  bis  rtalnd 
perfonal  eftate :  held  that  extriafic 
evidence  could  not  be  given,  that 

the 
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the  fettlement  on  his  wife  included 
a  certain  frtekold  clofe,  miftakenly 
there  enumerated  as  one  of  feveral 
<opybold  clofet  fettled,  and  which 
was  in  fad  intermingled  with  the 
copyholds,  (as  were  alfo  fome  other 
freehold  clofes,  the  bounds  of  which 
were  no  longer  diAioguilhable  from 
the  copyhold,  and  all  of  whieh  free- 
holds were  included  in  the  fettle- 
ment;) for  the  purpofe  of  (hewing 
that  by  the  devife  of  «•  all  his  copy- 
hold eftatcs  in  North  and  South  Col- 
liugbam"  zfttr  bis  wi/e's  dt craft, 
in  trull  to  be  divided,  &c.  the  free- 
bold  clofe  in  queftion  paflcd;  ai 
meant  to  include  all  bis  real  eftate 
in  fettlement  upon  his  wife,  and  which 
Settlement  was  referred  to  io  the  firft 
devife  to  the  wife.— • 

And  as  the  fetdement  which  was 
thus  referred  to  in  the  former  part 

•  of  the  will  was  not  evidence  for  that 
purpofe,  fo  neither  were  otber  in* 
tirmnents  and  paper*,  not  referred 
to,  admiffiblc  for  the  fame  purpofe ; 
fuch  as,  i»  A  bond  of  the  fame  date 
with  the  fettlement,  and  in  aid  of 

•  it,  fpeakiog  only  of  copyhold  to  be 
fettled;  2 -The  rough  draught  of  the 
fettlement  altered  by  the  teftator; 
3.  A  book  indorfed  *'  Colliugbam 
eftate  furvey,"  kept  with  the  mu- 
niments of  bis  property,  and  includ- 
ing the  freehold  in  queftion,  without 
dtftinguiQiiog  it  from  the  copyhold 
clofes ;  and  5.  A  rental  kept  in  the 
fame  place,  on  which  .was  indorfed 
by  the  teftator,  that  ••  all  the  rents 
**  of  the  copyhold  lands  in  North  and 

•  «'  South  CoUtngbam%  &c.  were  fet- 
"  tied  on  his  wife  for  life."-r- 

For  there  is  no  ambiguity  on  the 
face  of  the  will ;  the  teftator  having 
copyhold  eftates  in  North  and  South 
ColHngham  to  anfwer  the  description 
in  it:  nor  is  there  any  reference 
from  the  devife  in  queftion  to  the 
-  fettlement,  bnt  by  connecting  it  with 
the  antecedent  devife  to  the  wife; 
and  there  it  no  fuch  neccflary  coo- 


nexion.  Nor  does  it  follow  that  the 
teftator  meant  to  devife  the  Jams 
premi/es  under  the  name  of  eopybeU 
to  the  truftees  as  were  fettled  on  hit 
wife  ;  or  that  he  was  under  the  fame 
miftake,  that  the  clofe  in  quell  ion  waa 
copy  bold  1  when  he  made  his  will,  at 
when  he  made  the  fettlement  or  in* 
dorfed  his  rental:  and  therefore 
there  if  nothing  appearing  on  the 
will  to  warrant  a  con  ft  ruction  of  the 
word  copyhold  fo  contrary  to  its  or- 
dinary acceptation  as  to  include  the 
freehold  in  qoeftion.  Doe,  Leffit 
of  Brown,  v,  Brown%  T.  4^  G.  3. 

44* 
tz.  One,  after  devifing  certain  lands 

to  truftees  and  their  heirs,  to  pay 
debts  in  aid  of  the  perfonal  eftate, 
devifed  the  fur  pi  as,  and  all  his  other 
lands,  &c.  to  his  ift,  ad,  3d,  and 
other  fons,  fucceffively,  for  life ;  with 
fuccefHve  remainders  to  truftees  and 
their  heir?,  to  preferve  fnbfequent 
eftaces  during  the  lives  of  the  feveral 
tenants  for  life;  with  feveral  re- 
mainders fucceffively  to  the  fir  ft  and 
other  fons  of  the  bodies  of  the  tef- 
tator's  feveral  font  in  tail  male ; 
with  like  remainders  to  his  daughter 
S.  for  life,  to  truftees,  &c.  and  to 
her  firft  and  other  font,  fucceffively, 
in  tail  malej  with  a  provifo,  that 
each  of  the  teftator's  fons,  as  he 
came  into  pofteulon,  might  from 
time  to  time  grant  or  appoint  all  or 
any  part  of  the  lands  whereof  he 
fhonld  be  fo  feised  and  pofleffed  to 
truftees,  on  truft  by  the  rents  and 
profits  to  pay  a  jointure  to  any  wife, 
&c.  for  the  Urm  of  each  fuch  wife's 
natural  life  only.  There  were  alfo 
powers  by  deed  to  charge  the  lands 
with  portions  for  daughters  and 
younger  children,  and  to  leafe  for 
21  years. 

The  eldeft  fon,  having  married, 
by  deed,  reciting  the  will  and  power, 
conveyed  certain  of  the  lands  to 
truftees  and  their  heirs,  on  trull  by 
the  rents  and  profits  to  raife  and 
Z  z  4  pa/ 
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pay  a jointure  to  hit  wife  during  her 
natural  life  only;  and  charged  the 
lands  with  portion*  for  younger 
children*  if  any ;  which  deed  alfo 
contained  a  covenant  for  quiet  en- 
joyment during  the  wife's  lift ;.  held 
that  by  fuch  deed  the  truftees  cook  a 
fee.  Wykbam  v.  Wykbam,  M.  50  G.  3. 

458 
id.  A  devife  to  the  teftator 'a  wife,  of 

"  all  his  property  both  perfonal  and 
aeal  for  aver/9  paflea  the  fee  in  the 
real  eftates  and  the  devifor's  intent 
to  ufe  the  words  in  a  more  reftri&ed 
fenfe  is  not  ihcwn  by  a  kbfeqoent 
daufe  of  the  will,  whereby,  after 
bar  deceafi%  he  gave  am  additional 
annuity  to  a  person  to  .whom  he  had 
before  given  a  fmaller  annuity  pre- 
ceding the  devife  to  the  wife.  Doe, 
lifts  of  the  Barontfs  Lady  Dacre,  v. 
Roptr,  M>  50  G.  3.  c.iS 

13*  Under  a  deviie  to  A.  for  life ; 
remainder  to  truftees  to  preferve 
contingent  remainders;  remainder 
to  the  firft  and  other  fons  of  A.  fuc- 
ceffively  in  tail  male ;  with  like  re- 
mainders to  M.  and  his  fons ;  with 

•  remainder  to  the  right  heirs  male  of  A . 
for  ever;  thefe  laft  words  are  words  of 

•  .limitation,  and  not  of  purchafe,  not- 
.  oeitbftanding  the  prior  eftates  given 

to  the  fons  of  A,  and  their  iflue 
.  male,  which  are  not  of  themfeives 
sufficient  to  indicate  an  intention  in 
the  teftator  to  ufe  thoic  words  diffe- 
rently from  their  legal  Bonification  ; 
postkula.rly  as  fuch  words  might,  in 
Certain  events,  operate  to  advance 
the  general  intent  pf  the  teftator,  and 
let  into  the  fucceilion  (brae  male  de- 
fendants of  A.t  who  might  be  ex- 
cluded from  taking  under  the  prior 
limitations  to  his  firft  and  other  fons 

•  in  tail  male.  And  fuch  ultimate 
limitation  to  the  heirs  male  of  Ji.%  to 

,  whom  a  precedent  eftate  for  life  waj 

.  gi«*e,   operating  to  give  him   an 

eftato  in  tail  male  in  remainder,  fuch 

devife  lapfes  by  his  death  before  the 

acftator.    Doe,  Leffeo  of  AliemaeJe 


LarlofLindjtf  v.  Ccfyear.  Jf .  50C.3. 

14.  A  devifeof  all  the  reft  and  refidesof 
the  testator'*  eftate  in  the  manor  and 
lands*of  Bantry,  Sec.  not  already  fet- 
tled on  his  eldeft  foe  Simon's  mar- 
riage, (except  thofe  parts  of  it  be- 
fore devifed  to  bit  (fecond)  fon  Ha* 
milteu,)  together  with  all  remainders 
and  reverftons  of  the  faid  lands  fet- 
tled on  the  faid  marriage,  to  his  eldeft 
fon  Simon  and  the  heirs  of  his  body ; 
and  for  default  of  iflue  of  Simon*  then 
he  devifed  his  faid  entire  eftate  of 
Bantry  to  his  fon  Hamilton  in  tail, 
with  remainders  over;  lapfea  by  the 
death  of  Simon  in  the  lifetime  of  the 
teftator,  and  the  re&due  pai&t  to 
Hamilton  immediately  on  the  death 
of  the  teftator,  though  Simon  left 
iiTue.  Hamilton  Whito  v.  Warner* 
Lefts  of  Richard  WbiU,  M.  tz  G.  «,. 

5S* 
15.  A   teftator  devifed  one  of   three 

eftates  to  truftees  and  their  heirs, 
until  his  nephew  Thomas,  fon  of  his 
brother  WillUtm,  ihoutd.  attain  ai  or 
die ;  and  on  his  attaining  21,  to  the 
faid  Thomas  (or  life  fanswaftc;  and  af- 
ter the  determination  of  that  eftate, 
to  the  truftees  during  Thomas**  life 
to  preferve  contingent  remainders. 
&c;  and  after  the  deceafe  of  Tho. 
maty  to  all  and  every  the  fin  ami  fins 
of  tbe  body  of  Thomas  %  federally  and 
futetftvely  one  after  another,  in  prio- 
rity of  birth,  &c.t  and/ir  defamk  of 
S4PCH  iffuo,  to  the  troirees  until  his 
nephew  John,  fon  of  his  brother  Sa- 
muel t  fhoold  attain  at  or  die;  aid 
in  cafe  John  attained  a  1,  then  to  hkn 
for  life,  fans  wafte;  and  after  the 
determination  of  that  eftate,  to  the 
truftees,  during  John's  lire,  to  pre- 
ferve contingent  remainders ;  and  af- 
ter his  deceafe,  to  all  and  every  the 
fon  and  Ions  of  the  body  of  John* 
feveralry  and  foccesf  vely  one  alter 
another,  in  priority  of  birth,  fee ; 
and  after  the  determination  of  that 
eftate.  (or,  .as  it  flood  here  in  the 

limitation 
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IhnitatYbo  of  one  of  (he  other  eftates 
"aad  for  default  ofyW*  Ufoe,") 
to  ibe  under  s,  until  his  nephew  S.JP. 
fliould  attain  2f  or  die,  &c. :  and  fo 
repeating  all  cbe  former  limitations 
as  to  6\  IF.  and  hit  fon*  3  and  the 
like  with  refpecl  to  a  fourth  nephew, 
F*W.  and  his  font;  concluding— and 
for  default  of  svch  iffuet  to  the  tef- 
tator'* brother  3^/4  for  life,  fans 
wafte ;  and  after  hit  death,  to  his  fon 
Jofipb  and  his  heirs,  The  teftator 
repeated  the  fame  fet  of  limitations 
twice  mere,  with  refpeft  to  two  other 
eftates,  only  varying  the  priority  of 
liia  four  nrft  named  nephews  in  the 
difpofeion  of  them ;  hot  concluding 
after  each  fet  of  limitations  to  thole 
four  nephews,  with  the  fame  devifes 
to  hit  brother  Jofipb  for  life,  and  to 
JtfepbU  fcn  in  fee, 

The  nephews  Thomas  (the  heir  at 
law)  and  S.  IV.  had  iffue  male  after 
the  teftator's  death,  but  none  of  the 
nephews  had  any  (on  born  during 
the  teftaior's  lifetime.  Held  th^t  the 
four  firll  mentioned  nephews  and  their 
fans  only  took  eftates  for  life  re ff  ec 
.  ttvely,  for  want  of  words  of  limita- 
tion or  other  tantamount  words}  the 
wordi,  "for  default  eftveu  igke" 
meaning  fpr  default  e,f  ft*  or  font, 
&c,  Fofitr  wed  Others  v.  Lord  Rom- 
vey,  Ah  50  G.  3,  594 

16,  A  devife  to  $,  //.,  the  fon  of  T.  iV., 
•    for  life ;  remainder  to  rntftoes,  sVc. ; 

remainder  to  the  h>Jt  and  other  fon  5 
of  the  body  of  S.  N.,  and  the  heirs 
male  of  their  refpetiive  bodies ;  and 
for  default  of  fetch  ijfue,  to  the  ufe  of 
all  and  every  the  daughters  of  the 
body  of  S.  N*  begotten  or  to  be  be. 
gotten  ;  and  for  default  off  tub  (fue, 
to  the  right  heirs  of  T.  A",  for  ever. 
f.  M  died  leaving  iflue  S.  N.  and 
two  daughters.  He|d  that  the  daugh- 
ters took  only  eftates  for  their  lives. 
firm*,  Lefiee  tf  B  ridden  and  Mary  bis 
Writ*  v.  Page*  AU  34  G.  3.        603 

1 7.  Under  a  da  vife  of  a  manfioo  and  fa- 
mily eftate  to  feveral  facccffivtly  for 


life  and  in  tail ;  with  a  provifo  that 
whatever  perfon  ftiould,  by  virtue 
of  the  will,  become  poflefled  of  or 
entitled  to  the  eliate  Jhould,  from 
the  time  he  became  fo  poflefled,  take 
upon  himiejf  the  furname  of  Tbeh 
wall,  and  make  ibe  manfion  bit  u/ual 
•  and  common  place  of  abode  and  reft- 
dence :  held  that  a  tenant  in  tail  in 
remainder  fucceeding  to  the  poflef* 
fion,  who  bad  alfo  become  heir  at 
law  to  the  teftator,  fince  his  death, 
net  being  found  to  have  had  notice 
of  the  will  of  her  aneeftor  contain* 
ing  fuch  condition,  her  title  could 
not  be  impeached  by  the  remainder* 
man  over*  who  brought  rjedmenc 
after  her  death  againft  her  nuJband, 
by  whom  (he  had  iflue  which  died 
before  ber ;  Jho  having  alfe  in  fa£ 
fuffered  a  recovery  about  four  months 
after  (he  came  of  age,  within  which 
period  it  was  contended  that  (be 
ought  to  have  complied  with  the 
condition  of  rcfidence  \p  enable  ber 
to  make  a  pood  tenant  to  the  prae- 
cipe. Doe,  d.  ftenrick  and  Others,  v. 
Lord  Wm.  Bcauclerk,   M.  50G.  3. 

18.  A  teftator  devifed  one  eftate  to  ms 
wife  for  life,  sad  after  ber  deceafe 
to  his  daughter  Mary  and  the  heirs 
of  her  body  begotten  or  to  be  begot- 
ten, as  tenants  in  common,  and  not  as 
joint  tenants ;  but  if  fuch  iffue  Jhould 
die  before  he,  (he,  or  they,  attained 
2iv  then  to  his  fon  Jofipb  io  fee  :  snd 
then  he  devifed  another  eftate  to  iiis 
wife  for  life^  remainder  to  his  fon 
Jofipb  and  to  the  heirs  of  bis  body 
begouen  cr  to  be  begotten  5  bnfr  if 
he  died  without  iffue,  or  fuch  iffue 
all  died  before  he  or  they  attained 
2f,  then  to  bis  daughter  Mary  and 
the  heirs  of  ber  My  begotten  or  to  be 
begotten  f  fuch  illue,  if  more  than 
one,  to  take  as  tenants  in  common  : 
Held  that  the  daughter  Mary  only 
took  an.  eftate  for  life  in  the  firft 
eftate,  with  remainder  to  all  her 
children  equally  as  purchasers.   Doe 

d.  Strong 
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d.  Strong  and  Others,   v.  Goff,   Af. 
50(7.3.  668 

DISTRESS- 
Set  Landlord  and  Tenant. 

Where  one,  who  entered  under  a  war- 
rant of  diftrefs  for  rent  in  arrear, 
continued  in  poffeflton  of  the  goods 
upon  the  premife*  for  15  days,  dur- 
ing the  fpur  lafl  of  which  he  was  re- 
moving the  goods,  which  were  after- 
ward* fold  under  thediftrefi;  held  that 
at  any  rate  he  was  liable  in  crefpafs 
nuare  ctaofum  fregit  for  continuing 
on  the  premifts  and  disturbing  the 
plaintiff  in  the  pofleflion  of  his  houfe, 
after  the  time  allowed  by  law.  Win- 
Urhonrm  v.  Morgan,  T.  49  C  3.  395 

ECCLESIASTICAL  CORPORA. 

TION. 

&# Corporation.  4. 

EFFECTS. 
See  Devise,  7. 

EJECTMENT. 

r»  Aa  inclbfore  made  from  the  lord's 
wafte  by  a  copyholder  12  or  13 
years  before,  and  feen  by  the  Rew- 
ard of  the  fame  lord  from  time  to 
time,  without  objection  made,  may 
fee  prefamed  by  the  jury  to  have 
been  made  by  licence  of  the  lord  j 
and  eje&ment,  if  fo  prefamed,  lie*  not 
againft  the  tenant  as  a  trefpafTer, 
without  previous  notice  to  throw  it  | 
up.    Doe,  Lejfee  of  Foley,  v.  Wilfin, 

E.  49  G- 3*  S6 

a.  A  leafe  of  lands  by  deed,  fince  the 
new  ftile,  to  hold  from  the  feaft  of  St. 
Michael,  maft  be  taken  to  mean  from 
Nevt  Michaelmas,  and  cannot  be 
(hewn  by  eitrinfic  evidence  to  refer 
to  a  holding  from  Old  Michaelmas : 
and  a  notice  to  quit  at  Old  Michael- 
mas,  though  given  half  a  year  before 
Nrw  Michaelmas,  is  bad.  Doe9  Lejfte 
o/Spicer,  v.  Lea,  7*.  49  G.  3.  31* 
2*  Where  a  prefcriptive  ccclefiaibcal 
corporation  of  vicars  choral  of  the 


.     EJECTMENT. 

cathedral  of  Chichtfter  had,  befidei 
other  eftates  in  common,  four  vica- 
rial houfes  with  their  appurtenances, 
which  had  always  been  appropriated 
to  the  feveral  ufe  and  residence  of 
the  four  vicars ;  and  by  ancient  cuf- 
tom,  upon  every  vacancy  the  vicars, 
according  to  feniority,  made  their 
option  of  taking  in  fever ohy  any  one 
of  foch  vicarial  houfes  with  the  ap- 
purtenances ;  of  which  option  an  en- 
try was  made  in  the  corporation  aft 
book  and  figned  by  the  vicars?  held 
that  a  new  vicar,  having  made  aa 
option,  which  was  entered  in  the 
book  and  figned  by  all,  to  take  one 
of  the  vicarial  houfes,  mritb  certem 
appurtenances,  then  in  the  potTefioa 
of  J.  £.,  which  were  set  all  the  of- 
purtemances  formerly  annexed  to  aid 
enjoyed  with  the  fame  hoofe  by  his 
predeceflbrs  therein,  could  not  main- 
tain an  ejedment  for  the  other  ap. 
purtenances,  foch  as  part  of  the  an- 
cient garden  which  had  been  leafed 
off  by  the  corporation  before  his  ap- 
pointment. For  fuppofing  htm  en- 
titled to  make  aa  option  of  the  entirt 
prtmijes,  and  to  have  k  entered  ia 
the  aft  book,  as  againft  the  corpora- 
tion ;  yet  no  fuch  option  having  beca 
made  and  entered  in  the  aft  book, 
according  to  the  cuflom,  he  had  ao 
feparate  legal  title  to  the  premises 
in  qoefbon,  on  which  he  could  main- 
tain an  eje&ment.  Gamhitle,  Ufie 
0/  Miller,  Clerk,  v.  Wtlfm,  T.  49G.J. 

Where  an  old  mortgage  term  of 
1000  years,  created  in  1 717,  was  re- 
cognised in  a  marriage  fettlesaeat 
by  the  owner  of  the  inheritance  ia 
1 7  5 1 ,  by  which  a  fans  was  appro* 
prtated  to  its  difcharge ;  aad  no  far- 
ther notice  was  taken  of  it  till  1802, 
when  a  deed,  to  which  the  then 
owner  of  the  inheritance  and  the  re- 
prefentatives  of  the  tertnors  were 
parties,  reciting  that  the  term  was 
Hill  fubfifHng,  conveyed  it  to  others 
to  fecuxe  a  mortgage;  held  that  it 
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could  not  be  prefumed  to  have  been 
furrendered  again  ft  the  owner  of  tbe 
Inheritance,  who  was  interfiled  in 
upholding  it*  Doe,  Ltjfee  0/ Graham, 
v.  &wf/>  Af.  50  G.  3.  478 

5*  A  pofleffion  of  crown  land  com- 
mencing at  leaft  55  years  ago  by  en- 
croachment on  the  crown  in  the  time 
of  tbe  leflbr  of  the  plaintiff's  father, 
maintained   by  the   father  till  his 
death,  19  years  ago,  and  afterwards 
continued  for  two  years  by  his  wi- 
dow, when  the  defendant  obtained 
tbe  pofleffion,    would  be  fofficient 
evidence  for  the  jury  to  prefume  a 
grant  from  the  crown  to  the  leflbr's 
father,  if  the  crown  were  capable  oi 
-    making  fuch  a  grant ;  in  order  to 
fupport  a  demife  in  ejedment  from 
the  eldeft  fon  and  heir  of  fuch  firft 
pofleflbr,  againft  the  defendant  who 
had  no  apparent  title,   and  whofe 
pofleffion  was  not  defended  by  the 
crown,  nor  found  to  be  by  licence 
from  it. 

But  it  appearing,  upon  a  fecond 
trial,  that  by  the  flat.  20  Car.  a. 
*•  3.  all  future  grants  of  laod  by  the 
crown  in  the  fore  ft  of  Dean,  wiibio 
which  the  land  in  queftioo  lay,  were 
.    avoided,  and  confequently  no  pre- 
emption could  be  made  of  a  valid 
grant;  the  leflbr  of  the  plaintiff, 
who  can  only  recover  in  ejedment 
by  the  ftrength  of  his  own  title,  wa$ 
held  not  entided  to  recover  even 
againft  a  ftranger,  whofe  pofleffion, 
adverfe  to  him,  was  not  defended  by 
the  crown.    And  this,  notwithstand- 
ing a  part  of  the  premifes  was  firft 
held  by  the  leflbr's  father  60  years 
ago ;  and  by  the  flat.  9  G.  3.  c.  16. 
the  (ait  of  the  crown  is  barred  after 
a  continuing  adverfe  pofleffion  for 
'     60  years  under  the  original  trefpaf. 
fer:  For  from  the  death  of  the  fa- 
ther 19  years  ago,  the  pofleffion 
was  adverfe  to  his  heir,  the  leflbr  of. 
the  plaintiff;  or  at  leaft  the  defend* 
ant's  pofleffion  for  the  laft  17  years 
was  adverfe ;  and  the  ail  of  Geo.  3. 
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docs  not  give  a  title  to  the  firft 
wrongful  pofleflbr  and  thofe  claiming 
under  him,  but  only  bars  the  reme- 
dy of  the  crown  againft  them  after 
60  years  continuing  adverfe  poffef- 
fioa  by  tbem ;  and  as  it  does  not  re- 
peal the  flat.  20  Car.  z.  c.  3.  no  pre- 
emption of  a  grant  to  legalize  the 
pofleffion  of  the  leflbr's  father  for 
the  firft  41  years,  on  which  alone 
the  leflbr's  claim  could  be  founded, 
can  be  made  againft  that  ftatuxe. 
And  tbe  jury,  it  feems,  may  pre- 
fume that  the  pofleffion  of  tbe  leflbr's 
father  for  the  firft  41  years,  and 
that  of  the  defendant  (adverfe  to  the 
heir)  for  the  laft  17,  wcrt  both  le- 
gally holden  by  the  licence  of  tbe 
crown.  GoodtitU%  Lejfee  of  Parker, 
v.  Baldwin,  M.  50  G.  3.  488 

6.  Where  boufe  and  land  are  let  to- 
gether to  be  entered  upon  at  dif- 
ferent times ;  and  it  do  not  appear 
from  the  terms  of  the  demife  from 
what  time  tbe  whole  is  to  be  taken 
as  let  together  ;  it  is  a  queftion  of 
facl  for  the  jury,  which  is  the  prin- 
cipal, and  which  the  acceflbrial  fub- 
jed  of  demife,  in  order  for  the  judge 
to  decide  whether  the  notice  to  quit 
the  whole  were  given  in  time.  Doe, 
on  tbe  demife  o/Hempj,  v.  Howard,  M. 
50  G.  3.  4Q8 

ELECTION  COMMITTEE. 
See  Costs,  2* 

EMANCIPATION. 

Sii  SlTTLBMEMT  PROM    PARENTS, 

2. 

ESCAPE. 

1.  Action  lies  upon  the  flat.  44  Geo.  3. 
^.23./ 4.  by  a  common  informer 
fuiog  for  himfelf  and  the  king,  to 
recover  a  penalty  againft  the  JherixT 
for  the  mifcondoa  of  his  bailiff,  in 
wilfully  fuffering  a  feaman  to  go  at 
large  who  had  been  taken  out  of  the 
king's  fervice  by  arreftop  civil,  pro* 

fete* 
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cef?,on  which  he  afterwards  was  bail- 
ed, inlfead  of  delivering  him  over  to 
Che  charge  of  a  proper  naval  officer; 
the  ftatute,  which  fpeaks  of  (heriffs, 
gaolers,  or  other  officers  arreting,  ap- 
prehending, or  taking  in  execution 
fuch  feamen,  or  in  whofe  cuftody  they 
nay  be,  and  who  are  made  liable 
for  thei"  cfcape,  meaning  by  *'  other 
officers"  fuch  as  may  be  charged 
with  the  execution  of  criminal  war- 
rants agair.il  fuch  feamen,  cr  to 
whom  any  procefs  may  properly  be 
directed  for  (heir  a  r  re  ft,  detention, 
or  difcharge;  and  not  the  inferior 
officers  of  the  (he riff.  And  the  (he- 
riff  may  be  charged  in  fuch  action 
for  wrongfully  and  wilfully  permit- 
ting the  efcype.  Sturm/  q%  t.  v. 
Smith,  E.  49  G.  3.  ^        «5 

2.  A  plea  to  an  action  again  ft  the 
inarflial  for  the  cfcape  of  a  prifoner 
in  cuftody  for  a  debt*  after  ftating 
the  return  of  the  prifoner  into  cuf- 
tody after  fuch  efcape,  before  ac- 
tion brought  &c. ;  ought  to  (hew  a 
detention  of  htm  by  the  officer  down 
to  the  commencement  of  the  aclion, 
or  a  legal  difcharge  from  that  de- 
tention: and  therefore  though  the 
plea  only  dated  that,  after  the  re- 
turn of  the  prifoner  into  cuftody,  the 
defendant  did  thereupon  then  and 
•  afterwards  keep  end  detain  the  faid 
prifoner  b  his  cuftody  in  execution* 
under  and  by  viuua  of  the  faid  com- 
mitment* &c. ;  and  the  replication 
traverfed,  that  after  the  prifoncr's 
.  return,  the  defendant  did  kup  and 
Retain  him  in  cuftody  in  execution 
&c*  in  manner  and  form  at  ftated  in 
the  plea ;  a  detention  down  to  the  com* 
men  cement  of  the  ad  ion,  or  until  a  le- 
gal difcharge  from  fuch  detention, 
Is  virtually  implied  in  the  plea*  and 
included  in  the  traverfe  ;  and  there- 
fore the  plea  fa  negatived  by  Shew- 
ing in  evidence**  that  after  the  pri- 
Jbaer's  return  he  igajo  efcaped  and 
died  out  of  cuftody.     Chambers  v. 
J  ones  t  T.  49  G  %>  406 


ESTOPPEL. 

Devifeea  of  contingent  remainders  in 
a  copyhold*  not  being  in  the  fei6n, 
cannot  make  a  furrender  of  their 
intereft;  nor  will  fuch  a  furrender 
operate  by  eftopptl  agaiofl  the  par- 
ties or  their  heirs.  Doe,  Lefie  cf 
BUckjtll  and  Others,  v.  Tautens,  £, 
49  G.  3.  185 

EVIDENCE. 

Sit  Augmented    Curacy*  u 

Trespass*  7.    Venue.  1. 

Wit  mess. 

1 .  Notice  of  the  delivering  out  to  fob* 
fcribers  the  numbers  of  the  Bpydeil 
Sbakefpeare,  through  the  medium  of 
a  newfpaper*  was  held  not  to  be 
brought  home  to  a  fubfcriber,  with- 
out (hewing  that  be  was  in  the  habit 
of  talcing  in  foch  newfpaper.  By 
Lord  Elltnhorougb  C.  J.  Boy  deft  v. 
Drummond,  £♦  49  G\  3.  144 

2.  In  trefpafa  for  diftraining  goods  in 
fatisfscVion  of  a  rate  in  nature  of  a 
county  rate,  made  by  corporate  jof- 
ticea  with  an  exclofive  eommifion  of 
the  peace*  by  virtue  of  fbt.  1 3  G.  a. 
c.  18.  the  court  will  not  inquire  into 
the  neceffity  of  making  foch  a  rite, 
nor  as  to  the  application  of  corpo- 
rate funds  fufficient  for  that  porpofe. 
Weatherbeadi.  Driwry,  E.  49  G.  3. 

108 

3.  The  enfranchifement  of  a  ropy  bold 
may,  upon  proper  evidence*  be  pre- 
fumed  even  againft  the  crown.  And 
where  a  furrender  had  been  made  to 
churchwardens  and  their  fueeesTora 
in  1636*  without  naming  ariy  rent; 
but  hi  1649  thi  parliamentary  Jknvej 
charged  the  churchwardens  wk b  6d. 
rent,  under  the  head  of  "freehold 
rent ;  and  there  was  no  evidence  of 
any  different  rent  having  been  paid 
fince  that  thne>  and  receipts  bad 
been  given  for  it,  at  for  mfredndd 
rent*  by  the  fteward  of  rue  manor: 
held  that  this  was  evjdente  to  be 

fabmtqjted 
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yhbmitted  to  a  jury,  on  which  they 
might  pre  fame  a  grant  of  enfran- 
chifement ;  although  the  manor  had 
continued  oat  in  leafe  from  before 
163610  1804.;  and  though  a  tablet 
of  parochial  benefactions,  at  lead  as 
old  as  1656,  which  was  fufpcndcd 
in  the  parifli  church,  noticed  the 
gift  of  the  copyhold  by  furrender, 
but  did  not  notice  anv  enfraochife- 
ment  of  it.  Roe,  Lefjie  of  John  fan, 
v.  Inland,  T.  49  G.  3.  280 

4.  In  cafe  againll  a  judgment  creditor 
for  malicioufly  fjing  out  an  alias  fi. 
fa.  after  a  fufficient  execution  levied 
upon  the  plaintiff's  goods  unc?cr  the 
firfl  fi.  fa.  held  that  the  IherifFs  re- 
turns indorfed  upon  the  t*o  writs, 
(which  writs  had  been  produced  in 
evidence  by  the  plaintiff  as  part  of 
his  cafe,)  wherein  the  fheriff  ftated 
that  he  had  forborne  to  fell  under 
the  firft,  and  had  fold  under  che  fe- 
cond  writ,  by  the  requcil  and  with 
the  confent  of  the  now  plaintiff,  were 
prima  facie  evidence  of  the  facts  fo 
returned  ;  credence  being  due  to  the 
official  alts  of  the  (he riff  between 
third  perfoas.     Gyjford  v.  Wotdgate, 

**•  49  G.  3.  297 

5.  Where  a  wltnefs  admitted  herfc.f 
to  have  been  connected  with  different 
men,  and  the  judge  thought  it  im- 
material to  hear  witnefles  tendered 
by  the  defendant  to  ffcew  her  con- 
nexion with  other  perfons ;  as  lead- 
ing merely  to  the  fame  conclufion  as 
to  her  chara&er;  the  court  being 
latisfied  that  this  could  have  had  no 
influence  on  the  verdict,  refufed  a 
new  trial  on  that  account.  The  King 
v.  Teal,  T.  49  G.  3.  311 

6,  A  leafe  of  lands  by  deed,  fince  the 
New  Stile,  to  hold  from  the  feaft 
of  &.  Michael*  mull  be  taken  to 
mean  from  New  Michaelmas,  and 
cannot  be  (hewn  by  extrinfic  evi- 
dence to  rtUr  to  a  holding  from  Old 
Michaelmas :  and  a  notice  to  quit  at 
Old  Micbaetasat,  though  given  half 
a  year  before  New  Michaelmas,  is 


bad.    Doe,  Ltffie  of  Spieet,v.  Lea, 
T.  49  G.  3.  31Z 

7.  Ad  order  of  removal,  executed  and 

.  unappealed  again  ft,  is  conclulive  as  . 
to  the  fettlemrnt  of  the  pauper  at 
the  time  of  fuch  order,  even  as  be. 
tween  third  pariihes  no  parties  to  the 
former  order.  The  King  v.  The 
Inhabitants  of  Cor/ham,  T.  49  G.  3. 
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8.  Upon  a  devife  to  the  teflator's  wife 
of  all  his  wines,  &c.  for  houfe keep- 
ing, in  addition  to  the  fittUment  he 
had   made   her    upon    his  copyhold 
eitate  ;  and  to  his  niece  M.  the  rents 
and  profits  of  his  new  inclofed  free- 
hold cow  pa  (I  u  r  e  i  n  North  Collingham , 
during  the  life  of  his  wife ;  and  then 
to  two  nephews  all  his/^r/iWeliate, 
to  be  divided  between  certain  ne- 
phews and  nieces,  and  their  fons  and 
daughters :  and  after  the  deceafe.  of 
his  wife,  he  devifed  to  the  fame  two 
nephews  al!  his  furniture,  plate,  Sec. 
and  "  all  his  copyhold dilates  in  North 
and  South  Collingham"  and  all  other 
his  per/oval  c(ii{ey  to  fell  and  divide 
amongli  his  nephews  and  nieces  &c.a 
including  T.  B.  who,  he  declared, 
fhould  be  an  equal  (harcr  in  this  di- 
vifion  of  his  real  and  perfonal  efta-tCi- 
held   that   extrinfic  evidence  could 
not  be  given,  that  the  feulement  on 
his  wife  included  a  certain  freehold 
clofe,  miftakenly  there  enumerated 
as  one  of  feveral  copyhold  clofes  fet- 
tled, and  which  was  in  fact  inter* 
mingled   with   the  copyholds,    (as 
were  alfo  fome  other  freehold  clofes, 
the  bounds  of  which  were  no  longef 
dillinguifhable  from  the   copyhold, 
and  all  of  which  freeholds  were  in- 
cluded in  the  fcttlernent;)  for  the 
purpofe  of  (hewing  that  by  the  de- 
vife of  °  sll  his  copyhold  eftatcs  in 
North  and  South  Collingham"  after 
his  wife's  deceafe,  in  trull  to  be  di- 
vided, Sec.  the  freehold clofe  in  qutf- 
tion  paffetf;  as  meant  to  include  all 
his  real  eftate  in  ft  tile  men  t  upon  his 
wife,  and  which  futlmeat  was  rt* 

I  ferreet 
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ftrfid  to  in  the  firft  devife  to  the 
wife. 

And  as  the  fettlement  which  was 
thai  referred  to  in  the  former  part 
of  the  will  was  not  evidence  for  that 
purpofe,  fo  neither  were  other  io- 
ftruments  and  papers,  not  referred 
to,  admiifible  for  the  fame  porpofe ; 
fuch  as9  i.  A  bond  of  the  fame  date 
with  the  fettlement,  and  in  aid  of  it, 
fpeaking  only  of  copyhold  to  be  fet- 
tled ;  a.  The  rough  draught  of  the 
fettlement  altered  by  the  teftator; 
3.  A  book  indorfed  "  Cellingham 
cftate  forvey,"  kept  with  the  mu- 
niments of  hit  property,  and  includ- 
ing the  freehold  in  queftion,  without 
diftinguiihing  it  from  the  copyhold 
dofes  ;  and  5.  A  rental  kept  in  the 
fame  place,  and  on  which  was  in- 
dorfed by  the  teftator,  that  "  all  the 
"  rents  of  the  copyhold  lands  in  North 
"  and  South  Collingbam,  &c<  were 
«  fettled  on  his  wife  for  life." 

For  there  is  no  ambiguity  on  the 
face  of  the  will ;  the  teftator  having 
copyhold  eftates  in  North  and  South 
CoUingbam  to  anfwer  the  defcription 
in  it.  Nor  is  there  any  reference 
from  the  devife  in  queftion  to  the 
fettlement,  but  by  connecting  it  with 
the  antecedent  devife  to  the  wife; 
and  there  is  no  fuch  neccflary  con- 
flexion.  Nor  does  it  follow  that  the 
teftator  meant  to  devife  the  fame  pre- 
mifit  under  the  name  of  copyhold  to 
the  truftees,  as  were  fettled  on  his 
wife  ;  or  that  he  was  under  the  fame 
miftake  that  the  clofe  in  queftion 
wis  copyhold  when  he  made  his  will, 
as  when  he  made  the  fettlement  or 
indorfed  his  rental:  and  therefore 
there  is  nothing  appearing  on  the 
will  to  warrant  a  conftru&ion  of  the 
word  copyhold  (o  contrary  to  its  or- 
dinary acceptation  as  to  include,  the 
freehold  ia  queftion.  Doe,  Lefee 
of  Bromm,  v.  Brown,  T.  49  G.  3. 
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9.  Under  what  drcumftances  a  grant 

or  licence  from  the  crows  to  hold  or 


occupy  crown  land  may  be  prefuoeH 
See  Ejectment,  5. 
10.  Evidence  of  Seifin,  fee  Pi  at,  u 
1 1  •  A  certain  paper  being  found  along 
with  other  papers  relating  to  the 
private  concerns  of  the  perfon  laft 
feifed,  after  his  death,  in  a  drawer 
in  his  houfe;  which  paper  purported 
to  be  the  will  of  a  perfon  anfweriag 
the  defcription  of  his  grandfather, 
made  in  1738,  but  which  was  found 
cancelled,  and  no  evidence  was  givta 
of  its  ever  having  been  acted  upon, 
or  probate -of  it  taken  out;  is  yet 
evidence  of  its  recognition  by  the 
party  laft  feifed,  as  the  declaration 
of  his  anceftor  concerning  the  Hate 
of  his  family,  fo  as  to  let  in  the  con- 
tents of  it  for  the  purpofe  of  (hew- 
ing that  that  anceftor  acknowledged 
a  brother  of  the  name  of  Thomas  to 
be  older  than  another  brother  of  the 
name  of  William  %  a  (Turning  the  jury 
to  be  fatisfied  of  the  fad,  that  the 
paper  fo  found  was  kept  there  by  the 
perfon  laft  feifed  with  a  knowledge 
of  its  contents,  and  that  no  impo- 
sition was  practifed.  Dot,  Leffeeof 
John/on,  v.  the  Earl  of  Pembroke,  Af. 
50  G.  3.  5C4 

12.  In  an  action  for  a  malicious  prose- 
cution, the  copy  of  the  original  roll 
or  record  of  acquittal  given  in  evi- 
dence, dated  the  finding  of  the  bill 
of  indictment  again  ft  the  now  plain* 
tiffin  B.  R.t  the  procefs  to  bring  ia 
the  party,  her  appearance,  and  plea 
of  not  gu;lty  in  Mich*  term,  and  the 
joining  of  iflue  in  the  fame  comrt ; 
and  then  it  Hated  the  venire  facias 
juratores  returnable  in  Hilary  term, 
and  the  diftriagas  juratores,  by  which 
the  (heriff  is  commanded  to  have  the 
jury  before  our  faid  lord  the  king  at 
Weftminfter,  on  VVednefday  next  after 
15  days  from  Eafter,  or  before  the 
Lord  Chief J  oft  ice  if  be  fhonld  come 
before  that  time,  i.  e.  on  Tbefday  next 
after  the  end  of  the  term  (Hilary),  at 
Weftminfter,  &c.  in  tba  great  bail  of 
pleas  there;  and  then  after  giving  a 
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flay  in  bank  to  the  profectffor  and 
defendant,  it  proceeded — on  which 
day*  viz.  on  Wednefday  next  after  1 5 
days*  &c.  before  our  faid  lord  the  king, 
at  W.9  came  the  parties;  and  the 
Chief  Joftice  before  wfoom  the  faid 
jurors  came  to  try.  Sec.  fent  here  his 
record  (which  is  the  nifi  prius  re- 
cord) in  theft  words  ;  (which  are  the 
words  of  the  poftea  indorfed  on  the 
nifi  prins  record ;)  viz.  afterwards, 
on  the  day%  and  at  the  place  loft  wttb* 
in  mentioned 9  before  the  Chief  Jaf- 
tice* &c.  and  Co  it  proceeded  to  fet 
oat  the  trial,  and  the  verdift  of  not 
guilty  ;  (which  is  the  conclufion  of 
the  poftea  on  the  nifi  prius  record 
fent  into  the  const  in  bank  by  the 
Chief  Jaftice:)  and  then  the  ori- 
ginal roll  proceeded — Whereupon*  all 
the  premifes  being  feen  by  the  court  of 
onr  faid  lord  the  king  now  here,  it  is 
confidered  and  adjudged  by  the  faid 
court  now  here,  that  M.  W.  (the  now 
plaintiff)  do  depart  here  without  day, 

&C-— 

The  form  and  component  parts 
of  the  original  roll,  or  record  of  ac- 
quittal, being  thus  anderftood ;  it 
follows  that  the  words  of  the  poftea, 
"  afterwards,  on  the  day  and  at  the 
place  loft  within  mentioned,"  ftated 
in  the  indorfement  on  the  nifi  prius 
record,  as  fent  by  the  Ld.  Chief  Jaf- 
tice into  the  court  in  bank,  refer  to 
the  day  and  place  laft  mentioned  in  the 
diftringas  jurateres  fet  forth  in  that 
record  ;  namely,  to  "  Tuefday  next 
"  after  the  end  of  the  term, 
"  {Hilary)  at  Weftminfier,  Sec.  in 
*'  the  great  hall  of  pleas  there;" 
which  was  the  day  and  place  at  nifi 
prius  given ;  and  not  to  the  "  Wed* 
nefday  next  after  15  days,  Sec.  before 
our  faid  lord  the  king  at  W.%*9  which 
was  the  return  day  in  bank  in  the 
fubfeqnent  term,  and  confequently 
after  the  trial  was  had ;  though  the 
ftatement  of  this  return  day  inter, 
venet  on  the  roll  between  the  date- 
ncnt  of  the  day  and  place  given  to 
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the  jury  in  the  drftringas,  and  die 
ftatement  of  the  poftea  indorfed  on 
the  nifi  prius  record  as  fent  in  by  the 
Lord  Chief  Juftice.— 

And  as  by  the  roll  it  apeared  that 
the  trial  was  at  nifi  prius,  and  the 
judgment  of  acquittal  in  bank;  k 
was  therefore  held  not  to  prove  an 
allegation  in  the  declaration,  that 
"  the  defendant  (the  now  plamtisT) 
u  on  Wednefday  next  after  15  days# 
u  Sec.  in  the  court  of  our  faid  lord  the 
"  king,  before  the  king  himfeff,  at  Wm 
t€  before  the  Lord  Chief  Juftice  af- 
"  figned  to  hold  pleas  before  the 
"  king  himfelf,  Sec.  W.  J.  being 
"  aflbciated  with  him,  Sec.  was  in 
-'  due  manner  and  according  to  the 
•f  due  oourfe  of  law  by  a  jury  of  the 
"  faid  county  of  M .  acquitted,  Sec.  ;*• 
which  allegation  fuppofed  the  trial 
to  have  been  in  bank  on  the  return- 
day  there  given.  Woodford  and  Mary 
hie  Wife  v.  AJhley%  M.  50  G.  3,    508 

13.  A  rated  parHhioner  not  being 
bound,  open  an  appeal  touching  the 
fettlement  of  a  pauper,  to  give  evi« 
dence  againft  his  own  parifli,  the  op- 
posite parifii  may  give  evidence  of 
his  declarations  as  to  the  fa&s  in 
iflue ;  the  weight  due  to  which  mult 
depend  upon  his  means  of  know- 
ledge as  to  the  fada'fo  declared,  ani 
the  genuincnefs  of  the  declarations, 
to  be  collected  from  ci  ream  (lances* 
The  King  v.  The  Inhabitant j'of Hard* 
wick,  M.  joG.  3.  57g 

14.  Where  the  plaintiff  declares  on  a 
covenant  in  a  deed,  flating  fuch  co- 
venant by  itfelf  in  its  own  abiblute 
terms,  it  feems  that  the  defendant 
may  give  in  evidence  on  non  eft 
fadom,  that  other  parts  of  th6  deed 
in  their  legal  effe&  qualified  the  ge- 
nerality  of  the  covenant  declared  on. 
Howell  v.  Richards,  M.  50  G.  3.  633 

EXECUTORS. 

i.  A  fee  does  not  pafs  by  a  refiduary 
claufc  in  a  will,  whereby  the  tefta- 

tor. 
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tor,  after  fevers!  pecuniary  b*quf(b, 
ordered  the  lcafe  of  his  hcmfe,  with 
Ilia  furniture,  to  be  fold,  and  all  the 
reft  ami  refidue  to  bo  divided  among  ft 
certain  perfona  \  and  appointed  exe- 
cutor? :  for  fuch  divifion  of  the  reft 
and  refidue  mull  be  intended  to  be 
nude  by  the  executors*  as  fuck*  and 
therefore  confined  to  perfona]  pro- 
perty,   Mebbt.  Pemojre,  E.  49  G»  ?. 

160 
3.  Where  one  devifea  land  to  fivetref- 
tees  to  Ml  aod  apply  the  money  to 
.  certain  ofes,  and  afterwards  makes 
the  fame  paribus  his  executor* ;  they 
do  not  Cakm  the  land  as  executors,  but 
a*  deii/ies  im  trufi  aod  joint  tenants. 
And  at  any  rate  the  cafe  ia  not 
helped  by  the  ftatute  ai  H.  8.  c.  4. 
fo  aa  to  pais  the  whole  eftate  upon 
production  of  a  conveyance  purport- 
ing to  be  executed  by  the  five,  but 
the  execution  of  which  by  three  oaJy 
could  be  proved.  But  taking  it  to 
be  a  conveyance  by  the  three-  only,- 
it  would  (ever  the  joint-tenancy  and 
convey  j-cjhe  of  the  eftate  to  be 
held  in  Common  with  the  two  re- 
maining parts*  Deans,  Ltfft*  of 
Bonder,  ?.  Judge,  T.  49  G.  3.    *88 

F*NE. 

Where  a  fine  was  levied  of  Michael' 
mas  term,  relating  to  the  6th  of  No- 
vember9  though  in  fact  levied  on  the 
8th  ;  it  is  funicieut  evidence  of  the 
feifin  in  fad  of  the  cognizar  at  the 
time  of  the  fine  levied*  that  a  writ 
of  pofleffion  after  a  recovery  in  eject- 
ment was  executed  on  his  behalf  on 
the  evening  of  the  6th,  by  the  offi- 
cer's entry  on  the  land  and  claiming 
it  for  the  cognizor,  but  without  any 
actual  change  of  the  tenant  in  poflef- 
ficn,  who  afterwards  paid  rent  to 
the  eogni2or.  And  fo  it  feems  the 
receipt  by  a  lawful  pofleflbr  of  rent 
due  after  *fine  levied,  for  a  period 
antecedent  to  fuch  fine,  is  prima.fa- 
cie  evidence,  if  no  covin  appear,  of 
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his  poffetfiOB  daring  the  pfriod  for 
which  the  rent  ia  received.  Dot, 
Leffee  of  OJborn,  v.  Sfeneer,  M. 
50  G.  3.  495 

FOREIGN  JUGDMBNT. 

Evidence  of  an  acconrt  ftaftetf,  wherebv 
the  defendant  admitted  a  certain 
balance  due  to  the  plaintiff*  if  not 
done  away,  but  confirmed  m  rapport 
of  an  afifumpfir,  by  evidence  of  a 
foreign-  judgment  recovered  by  the 
plaintiff  for  the  fame  fum,  with  a 
ftay  of  execution  for  fix  nrontbs  to 
enable  the  defendant  to    prove  a 

,  counter  demand,  if  he  had  any :  and 
the  plaintiff  not  having  deefared  till 
after  that  peridd,  it  was  nefd  iro  ob- 
jection that  the  writ  warfoed  out  and 
the  defend  ant  arreted  before.  AM 
v.  Odber,  £.  49G.3.  ti8 

FRAUDS,  Statu* of,  1 9  Car.  j.  r.  3. 

1.  If  it  appear  to  have  been  the  an* 
der Handing  of  the  parties  tcj  a  cap* 
tract*  that  it  waa  not  to  be  cam- 
pitted  within  a  year,  though  k  might 
be  and  was  in  fact  in  fart  performed 
within  that  time*  it  is  within  the  4th 
claufe  of  the  ftatutc  of  frauds  ;  and 
if  not  in  writing  figned  by  the  party 
to  be  charged,  &c,  it  cannot  be  cc- 
forced  acainft  him.  And  his  fig  nature 
in  a  book  intitled  "  Shake/fear*  fob- 
fcribers,  their  fignaturcs,"  not  re- 
ferring to  a  printed  profpecto*  which 
contained  the  terms  of  the  contract, 
and  which  was  delivered  at  the  time 
to  the  fubferibers  to  the  BoydeU 
Sbake/peare,  cannot  be  connected  to- 
gether, fo  as  to  take  the  cafe  oat  of 
the  (iatuce,  as  fuch  connexion  could 
only  be  e&abliOied  by  parol  evi- 
dence.     Baydefl  v.  DrummoMdr  £. 

49. G-  3-  H* 

2.  A  contract  by  the  owner  of  a  cloie 

cropped  yvuh  potatoes,  made  on  the 

2 ill  of  November,  to  fell  to  the  oV" 

fendant  the  potatoes  at  fo  ranch  a 

Jack ;  the  defendant  to  get  them 

oat 
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oat  of  the  ground  immediately  \  is  not 
a  contrail  for  tny  intere/r  in  land 
within  the  4th  fedion  or  the  lUiate 
of  fraads  ;  but  the  fame  as  if  the  po- 
tatoes, which  had  done  growing  and 
were  to  be  taken  up  immediately, 
had  been  fold  in  awarehoufe,  from 
wher.ee  they  were  to  be  removed  by 
the  defendant.    Barker  v.  Staniland, 

FREIGHT. 

.  Freighters  chartered  a  foreign  (hip 
to  take  a  cargo  from  London  to  St. 
Peter/burgh,  and  co  load  a  cargo  there 
and  immediately  return  to  London, 
paying  fo  much  freight  per  ton  :  a  fed 
it  was  covenanted  that  if  political 
or  othrr  circumdances  (houtd  pre-| 
vent  the  uYpping  a  return  cargo,  *r 
difebarging  tint  outward  cargo,  the 
freighters  might  detain  the  (hip  at 
St.  P.  for  40  running  days;  and  if 
that  time  elapfed  without  the  out- 
ward cargo  being  delivered,  and 
confeqaentJy  without  the  return  car- 
go being  put  on  board,  tht  ma/ter 
Jbould  be  at  liberty  to  return  to  Lon- 
don, and  tbe  freighters  Jbould  pay  bim 
2500/.  immediately  upon  tbe  arrival 
of  tbe  pip  at  London*  Tne  freight- 
ers then  procured  a  policy  of  infu- 
rance, whereby  the  underwriters 
agreed  to  pay  a  fetal  lofi9  in  cafe  tbe 
fiip  was  not  allowed  ly  tbe  Ruffian 
Government  to  load  a  cargo  at  St.  P 
on  tbe  chartered  10? age.  In  fa&  the 
Ruffian  Government,  when  ihe  (hip 
arrived  at  St.  P.,  pre  fuming  that  tbe 
outward  cargo  was  Bntifl),  refufta 
permiffion  to  unload  her,  and  conle- 
oaeotiy  (he  could  not  take  in  a  Ruf 
Hon  cargo:  on  which  the  matter, 
judging  lor  the  bed,  proceeded  im- 
mediately to  Stockholm,  where,  after 
difpofing  of  the  outward  cargo  to 
difad vantage,  he  brought  home  a 
Swrdijb  cargo  to  London,  and  earned 
freight  thereon x    Held, 
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id,  That  the  infurance  was  legal 
in  the  terms  of  it. 

adly,  That  the  refufal  of  the  Ruf 
fan  Government  to  permit  the  (hip 
to  unload  her  outward  cargo,  was 
in  effedl,  and  within  the  meaning  of 
1  he  contracting  parties,  a  refufal  to 
allow  her  to  load  a  cargo  at  St.  P. j 
and  confequently  that  a  total  lofs 
within  the  policy  was  incurred. 

3d!y,  That  the  proceeding  dire&ly 
from  St.  P  to  London  was  not  a  con- 
dition precedent  to  the  mailer's  right  ' 
to  recover  from  the  freighters  the 
dead  freight  of  2500/.;  but  that  he 
was  entitled  to  the  fame,  notwith* 
(landing  the  intermediate  voyage  to' 
Stockholm,  under  the  circumftances; 
and  confequently  that  the  rreightera 
were  entitled  to  recover  the  fame 
from  the  underwriters.     Bur, 

4th1y,  That  as  the  freighters 
would  be  entitled  to  dedud  from  the 
(urn  payable  to  the  matter  for  dead 
freight  the  amount  of  the  freight  re- 
ceived by  him  on  the  cargo  from 
Stockholm  to  London  %  though  fuch 
intermediate  voyage  were  not  ori- 
ginally contemplated  by  the  con- 
tra&ing  parties,  but  was  undertaken 
upon  me  emergency  ;  therefore  the 
undertakers  were  entitled  to  make 
the  fame  deduction  from  the  total 
lofs  dipulated  for  by  the  policy  in 
the  event  which  had  happened  1 
every  contrail  of  infurance  being  in 
its  nature  a  contrail  of  indemnity* 
Puller  v.  Stanifortb,  E.  49  G.  3 .  23  2 

GAME. 
See  Wildfowl. 

plea  to  an  acYion  of  erefpafs,  for 
killing  the  plainifF's  dog,  cannot 
jollify  the  ad,  by  dating  that  the 
lord  of  the  manor  was  poHcfTed  of  a 
clofe,  and  that  the  defendant  as  his 
gamekeeper  killed  the  dog  when 
running  after  hares  in  that  c!ofe,  for 
the  prefervation  of  the  haris ;  fuch 
prea  not  even  dating  that  it  was  ne- 
3  A  cefary 
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cejfary  to  kill  the  dog  for  the  pre- 
fer v a tioo  of  the. hares;  nor  fitting 
that  it  was  the  doe  of  an  unqualified 
perfon.  Vtre  v.isord  Cawdor,  M. 
So  G.  3.  568 

HIGHWAY. 

t.  One  who  is  injured  bj  an  obftruc- 
tion  in  a  highway,  againft  which  he 
fell,  cannot  maintain  an  aAion  on 
•  the  cafe  for  the  injury,  if  it  appear 
that  he  was  riding,  with  great  vio- 
lence and  wast  of  ordinary  care, 
without  which  he  might  have  feen 
and  avoided  the  obftru&ion.  But- 
terfield  v.  Forrtfter,  $.  49  G.  3.    6c» 

2.  To  an  indiclment  againft  the  inha- 
bitants of  a  parilh  for  non-repair  of 
a  highway  within  it,  a  plea  ftating 

'  that  the  pari(h  was  immemorially 
divided  into  feven  townfhips,  the  in- 
habitants of  which  refpe&ively  were 
immemorially  bound  to  repair  the 
highways  within  their  refpeclive 
town(h,ips$  and  that  fart  of  the 
highway  indiQed  was  within  the 
townftiip  of  G.  B.  &c,  and  that  tbe 
refidue,  Src.  was  within  the  townihip 
of  L.  B,  &c;  and  that  the  refpec- 
tive  parts  ought  to  be  repaired  by 
the  inhabitants  of  the  refpeclive 
town  (hips,  &c,  is  bad ;  without  fpe- 
cifying  what  fart  of  the  highway  lay 
within  one  townQiip,  and  what  part 
within  the  other.  Tbe  King  v.  Tbe 
Inhabitants  of  Bridekirk,  T.  49  G.  3. 

304 

3.  The  owners  of  land  fuJFering  the 
public  to  have  the  htc  paflage  of  a 
fireet  in  London*  though  not  a  tho- 
roughfare, for  eight  years,  without 
any  impediment,  fuch  as  a  bar  (hut 
at  times  to, denote  the  limited  dere- 
liction of  the  foil  for  the  purpofe,  is 
fufficient  for  prefuming  a  general 
dereliQion  of  it  to  the  public  :  and 
fix  years  has  been  held  fufficient. 
Tbe  Trufiees  of  tbe  Rugby  Charity  v. 
Merryweatber,  Middle/ex  Sittings, 
t6tbqfMay  1790,  cor.  Lord  Kenyon 


1NCLQSURB. 

4.  But  if  the  land  had  been  oat  hi 
leafe  all  the  time,  or  eveo  for  much 
longer,  the  acquiefcence  of  the  te- 
nant would  not,  it  feems,  have  bound 
the  landlord,  without  evidence  of  his 
knowledge  fufficient  to  prcfumc  a 
grant  from  him.  1*4.376 

HUSBAND  AND  WIFE. 

1.  A  woman  cannot  give  evidence  of 
the  non-accefs  of  her  hufband  to  baf- 
tardife  her  iflbe,  though  he  be  dead 
at  the  time  of  her  examination  as  a 
witnefs;  and  therefore  an  order  of 
fefltons,  ftated  by  that  Court  to  be 
founded  in  part  upon  credence  given 
to  her  tedtmony  of  that  fad,  was 
quaftied,  Tbe  King  v.  Tbe  Inhcti- 
fonts  of  Kea,  E.  49  G.  3.  13a 

1.  A  wife  cannot,  as  a  feme  fole,  main- 
tain trefpafs  for  breaking  and  enter- 
ing her  houfe  and  feizing  goods  in 
her  pofTeffion,  by  replying,  in  aa- 
fwer  to  a  plea  of  coverture,  that  her 
hnlband  had  four  years  before  de- 

-  ferifd  her  and  gone  beyond  feas, 
without  leaving  her  any  means  of 
fupport,  and  that  he  had  not  fisce 
returned  nor  been  heard  of  by  her; 
and  that  during  all  the  time  fne  had 
lived  *  feparate  from  htm,  and  had 
traded  and  contracted  as  a  fole  tra- 

a  der  and  fingle  woman,  and  as  foch 
was  lawfully  poflefled,  Sec. ;  the  de- 
fendant rejoining  that  the  hofband 
was  *  natural-born  fubjeft,  &c  and 
had  not  abjured  the  realm,  oriteen 

.  exiled,  or  banifhed,  or  religated 
therefrom.  Boggett  v.  Frier,  T. 
49  G.  3.  301 

INCLOSURE. 

An  inclofure  made  from  the  wafle  12 
or  13  years  before*  and  feen  by  the 

>  ileward  of  the  fame  lord  from  tine 
to  time,  without  objection  made, 
may  be,  prefumed  by  the  jury  to  have 
been  made  by  licence  of  the  lord ; 
and  ejectment  cannot  be  brought 
againft  the  tenant  as  a  trefpaier, 
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without  previous  notice  to  throw  it 
up;  Doe,  Lefie  of  Foley,  \.Wil/bnt  E. 

49G-3-  5° 

INDICTMENT. 

See  Highway,  a.     New  Taial,  I. 

INSOLVENT  DEBTOR. 

A  defendant  in  coftody  under  ft  writ 
de  excommunicato  capiendo,  for  con- 
tomacy  in  not  paying  a  fum  for  ali- 
mony, and  alfo  for  eoflst  in  the  eccle- 
fiaftical  court,  is  not  entitled  to  his 
dtftharge  as  an  infolvent  debtor  un- 
der the  flat.  S3  G.  3.  c.  5.  /  4., 
which  extends  only  to  perfons  in  cuf- 
tody  on  fuch  writ  for  non-payment 
of  eofls  and  exfeneet  only.  The  King 
y.  Sam/on^  E.  49  &  3*  131 

INSURANCE. 

*.  A  policy  of  infarance  from  Briftol 
co  Monte  Video,  or  other  port  in  the 
river  Plate*  where  the  (hip,  after  ar- 
riving off  Maldonado  at  the  mouth 
of  the  Plate,  was  immediately  or- 
dered off  by  the  Britijb  commander 
there,  (the  enemy  having  before  got* 
ten  potteffion  of  every  other  port  in 
the  river;)  will  not  cover  a  lofs 
which  happened  to  the  goods  infured 
by  a  peril  of  the  fea  after  the  (hip's 
departure  from  thence  in  her  way  to 
Bio  Janeiro,  which  was  the  neareft 
friendly  port,  and  to  which  (he  was 
under  a  neceffity  of  goiog  for  water 
sod  repairs.    Parkin  v.  Tunno,  £. 

49 G-  3-  .  " 

a.  lr.  for  a  ace  on  provisions  "from  Lon- 
don to  Helfingberg,  the  Sound,  Co- 
fembagen,  all  or  either;"  which  prd* 
visum*  were  intended  for  the  foppfy 
Of  the  Briiijb  fleet  and  army  then 
engaged  in  the  expedition  againft 
Copenhagen,  (ofwhich  they  were  then 
is  poifrmon,  but  were  about  to  eva- 
cuate it,)  and  were  consigned  to 
merchants  there,  and  at  Elfineur\ 
held  good ;  although  in  confequenee 


of  evpeded  hoftfltties  with  Denmark, 
'    an  order  of  the  king  in  council  hid 
iflued,  prohibiting  the  clearing  out 
,    of  any  Britijb  (hips  Wz'DaniJb  port, 
;    and  a  clearance  was  in'  confluence 
taken  out  for  Helfingberg,  a  Swedijb 
and  neutral  port  in  the  neighbour* 
hood  of  Denmark ;  the  adventure  be- 
ing legal,  and  not  contravening  the 
fpirit  of  the  order  Of  council.  Atktit- 
fon  v.  Abbott,  E.  49  G.  3.  135 

3.  A  Bntifo  (hip  irirared  front  Hull  to 
St.  Peterfiurgh,  having  failed  under 
convoy  to  the  Sound,  was  afterwards 
flopped  in  her  comfe  by  a  king's 
(hip  in  the  Baltic,  from  an  apprehen- 
fion of  hoftilities/ror  eleven  days;  arid 
then  proceeded  to  a  point  of  rendefc* 
vous  for  convoy,  where  (he  waited 
feven  days  longer,  and  then  failed 
under  convoy,  till  the  king's  officer 
received  intelligence  that  a  boftfle 
embargo  was  laid  on  Britijb  (hips  at 
St  Peterfinrgh,  when  he  ordered  the 
fleet  back  to  the  plate  of  rendez- 
vous, from  whence  the  (hip  returned 
to  Hull ':  held  that  this  lofs  of  tho 
voyage  was  not  attributable'  to  tip 
arreft  or  detainment  ofkingt.  Set.  but 
immediately  to  the  feat  of  the  hof- 
tile  embargo  in  the  port  of  ddftins> 
tion,  and  therefore  not  within  thin 
policy ;  though  if  the  (Up  had  not 
been  detained  in  the  firft  in  dance  by 
the  king's  officer,  me  would  havto 
arrived  in  time  at  St.  Peterjbiergb  to 
have  delivered  her  cargo  before  the 
embargo.  Forjhr  v.  Cbrtftfe,  E. 
49  G.  3.  305 

4.  Freighters  chartered  a  foreign  (hip 
to  take  a  cargo  from  London  to  St. 
Peter/burgh,  and  to  load  a  cargo 
there  and  immediately  return  to 
London,  paying  fo  much  freight  per 
ton :  and  it  was  co ve  n  a  n  ted  that  i  f  po- 
litical or  other  circomftance*  (hould 
prevent  the  (hipping  a  return  cargo, 

*  or  discharging  'the  outward  cargo;  the 

freighters    might    detain   the  fhfp 

at  St.  P.  for  40  running  days';  and 

if  that  time  elapftd  without  the  out* 

)As     *  ward 
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ward  cargo  being  delivered,  and 
confequently  without  the  return  car 
go  being  put  on  board,  the  mafter 
Jhould  be  at  liberty  to  return  to  Lon- 
don, and  the  freighters  Jbould  pay  him 
2500/*  immediately  upon  the  arri'val 
m  of  the  (hip  at  London.  The  freight- 
ers then  procured  a  policy  of  into 
rance9  whereby  the  underwrite™ 
agreed  to  pay  a  total  lo/s  in  cafe  tbi 
Jbip  <was  not  allowed  by  tbe  Ruffian 
Government  to  load  a  cargo  at  St.  P. 
on  tbe  chartered  voyage,  in  fact  the 
Ruffian  Government,  when  the  (hip 
arrived  at  St.  P.,  prejuming  that  tbe 
outward  cargo  was  Britifh,  teftt/ea 
permiffion  to  unload  ber3  *nd  confe- 
quently (he  could  pot  take  in  a  Ruffian 
cargo  t  on  which  the  mailer,  judg- 
ing for  the  bed,  proceeded  imme- 
diately to  Stockholm,  where,  after 
difpoung  of  the  outward  cargo  to 
difadvantage,  he  brought  home  a 
Sivcdijb  cargo  to  London,  and  earned 
freight  thereon.     Held, 

t  it,  That  tbe  infurance  was  legal 
in  the  terms  of  it. 

adly,  That  the  refufal  of  the  Ruffian 
Government  to  permit  the  (hip  to 
unload  her  outward  cargo  was,  in 
effect,  and  within  tbe  meaning  of  the 
coutra&ing  parties,  a  refufal  to  al- 
low her  to  load  a  cargo  at  St.  P. ; 
and  confequendy  that  a  total  loft 
within  the  policy  was  incurred. 

$d\y$  That  the  proceeding  di- 
rectly from  St.  P.  to  London  was 
oot  a  condition  precedent  to  the 
matter's  right  to  recover  from  the 
freighters  the  dead  freight  of  a  900/. ; 
but  that  he  was  entitled  to  tbe  fame 
notwit^flanding  the  intermediate 
voyage  to  Stockholm*  under  the  cir- 
cumstances; and  confequendy  that 
the  freighters  were  entitled  to  reco- 
ver the  fame  from  the  underwriters 
But, 

4thly,  That  as  the  freighter! 
would  be  entitled  to  dedolt  from  tht 
fum  payable  to  theumafler  for  dead 
freight  the  .amount  of  the  freight 


received  by  him  on  the  cargo  frail 
Stockholm  to  London  %  though  foch 
intermediate  voyage  were  not  ori- 
ginally contemplated  by  the  con- 
tracting parries*  but  was  undertaken 
upon  tbe  emergency ;  therefore  the 
underwriters  were  entitled  to  make 
the  fame  deduction  from  tbe  total 
lofs  (tipulated  for  by  the  policy  in 
the  event  which  had  happened; 
every  contract  of  infurance  being  ia 
its  nature  a  contract  of  indemnity. 
Puller  v.    Stanifortb,    E.   49  G. ;. 

j.  A  (hip  from  Stockholm  to  JWur  Tort 
was  by  the  courfe  of  the  voyage  to 
touch  at  Elfinsmr  for  convoy*  and 
to  pay  the  Sound  dues:  and  the 
owner  of  flier p  00  board  took  in  a 
(bort  (lock  of  provender  for  them  at 
Stockholm*  and  laid  in  the  reft  it 
Elfineur  before  the  Sound  dues  coold 
be  paid :  held  that  the  voyage  net 
being  theteby  delayed  ;  though  the 
occurrence  was  forefeeo  and  intend- 
ed ;  the  policy  was  not  avoided,  hot 
the  underwriter*  were  liable  for  a 
(ubfequent  lofs  of  the  (hip  by  the 
perils  of  the  fea.  Cormack  v.  Glad* 
fane*  7.  49G.  3.  347 

6,  Afcer  a  proclamation  by  the  king 
in  council  to  detain  and  bring  into 
port  all  Dauijh  vefirls,  a  hired  armed 
jbip  of  hit  majejfy  took  and  carried 
into  Lijbon  a  Dani/b  veffel,  and  (6U 
her  cargo  there  towards  defraying 
in  part  the  e  ape  nee  of  necesTary  re- 
pairs, but  without  the  authority  of 
a  Court  of  Admiralty  v  and  after- 
wards took  in  a  cargo  on  freight  for 
England*  and  failed  on  the  3d  of 
November  from  Lijbon ;  on  whkh 
day  bofithtiet  metre  declared  agaieft 
Denmark  by  another  proclamation 
of  the  kiog  in  council  ;  after  which 
an  iaforauce  was  made  on  the  (hip 
and  freight  by  order  and  m  acetmnt 
of  tbe  captors.  Held  that  a  fUtemeat 
in  a  cafe  refer veqV»  that  the  iafuraaee 
was  on  account  of  tbe  captors,  pre* 
eluded  the  cooperation  whether  a 

coast 
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count  in  the  declaration  could  be 
fuftatned,  averring  the  intereft  to  be 
in  the  crown,  and  the  infurance  to 
be  m%de  on  account  of  bis  myefty  : 
and  ihat  the  captors  had  no  inforable 
intcre(lt  as  they  could  claim  nothing 
"  pf  right,  bat  only  ex  gratia  of  the 
crown ;  the  Dane  having  been  (cited 
.and  detained  before  any  declaration  of 
nvar  a  gain  ft  Denmark,  and  the  cap- 
t  jr»  having  no  claim  to  prize  under 
the  prize  aclt.  But  as  there  was  no 
fraud  in  the  captors  in  effecting  the 
policy,  nor  any  thing  i  legal  in  the 
voyage  of  infurance ;  held  that  the 
a  flu  red  were  entitled  to  recover 
back  the  premium,  which  had  not 
been  paid  into  court.  Routb  v. 
Tbompfon,  7*.  49  G.  3.  428 

7.  Where  a  party  infured  to  a  certain 
amount,  in  one  policy,  good>  to  be 
thereafter  fpecified ;  and  in  the  (pe^ 
cification  attenvards  made  bv  him 
were  included  fome  goods,  the  ex- 
portation of  which  was  prohibited 
under  pain  of  forfeiting  the  goods 
themfelves  and  treble  their  value, 
and  which  alfo  induced  a  forfeiture 
of  the  (htp  ;  the  policy  was  held  to 
be  avoided  in  toto.  Parkin  v.  Dick, 
M.  jo  G.  3.  sc2 

8.  A  (hip  being  in  Cured  at  and  /Dm 
Surinam,  and  i\\  <>r  any  of  the  Weft 
India  ifhndt,  to  London ;  a  warranty 
to  fail  on  or  be  fere  the  ill  of  Auguft 
is  fatisfied  by  the  (hip  failing  from 
Surinam,  her  la  ft  port  of  leading, 
before  the  ift  of  Auguft^  and  going 
into  Tortola  on  the  4th  to  feek  con* 
voy  ;  though  (he  did  not  fail  from 
Tortola,  which  is  one  of  the  Weft 
India  iflands,  dire&  (or  London,  ti«l 
afterwards.  Wright  v.  Sbifner,  At. 
50G.  3.  Jic 

9.  As  to  what  mall  be  deemed  one  en. 
tire  and  diilincl  voyage,  fee  Liter* 
pool  Dock  Duty,  1. 

10.  A  prize  taken  by  the  navy  and 
army  conjointly  is  inferable,  on  ac- 
count of  the  intereft  of  the  captors, 
yndcr  the  ftftt.  45  G.  3.  r.  71.  /  $9 


which  grants  the  prise  fo  taken  to 
the  conjoint  captors  after  condemna- 
tion, fnbjeft  only  to  the  apportion* 
ment  of  the  crown  at  to  the  respec- 
tive (hares.  StsrlimgBart.v.  Faugban, 
M.  50  G.  3.  C19 

JOINT  TENANTS  AND  TE- 
NANTS  IN  COMMON. 

Where  one  devifes  land  to  five  trustees 
to  fell  and  apply  the  money  to  cer- 
tain ufes,  and  afterwards  makes  the 
fame  per  Cons  hit  executors ;  they  do 
do  not  take  the  land  as  executors,  but 
as  devijees  in  truft  and  joint  tenants. 
And  at  any  rate  the  cafe  is  not 
helped  by  the  ftat.  ai  H  8.  c.  4.  fo 
as  to  pafs  the  whole  eftate  upon  pro- 
duction of  a  conveyance  purporting 
to  be  executed  by  the  five,  bat  the 
execution  of  which  by  three  only 
could  be  proved.  But  taking  it  to 
be  a  conveyance  by  the  three  only,  it 
would  fever  the  joint  tenancy  and 
convey  }  5tns  of  the  eftate,  to  be 
held  in  common  with  the  two  re- 
maining parts.  DennCy  Ltffee  of 
Bo-wjrr,  v.  Judge,  7*.  49  G.  3.    288 

JUDGE'S  ORDER. 

A  judge's  order,  "  that  upon  payment 
of  debt  and  cofta  by  a  certain  day 
all  proceedings  (hoold  be  ftayed," 
i«  only  conditional  on  the  defendant. 
Frieker   v.    En/Imam,    T.  49  G.  3. 

JUDQMBNT. 

See  BaitpapFT,  1,  FoaEict*  Judg- 
ment.    Plbadino,  8. 

LANDLORD  AND  TENANT, 
See  Distress,  I.     Waste,  x. 

I.  An  undertenant,  whofe  goods  were 
ciUraioed  and  fp)d  by  the  qriginal 
landlord  for  rent  due  from,  bit  im- 
mediate tenant*  cannot  maintain  an 
action  for  money  paid  to  the  nfe  of 
the  latter;  for  immediately  on  the 
fale  under  the  dtftrefs,  the  money 
paid  by  the  pnrchafer  veiled  in  the 
3  A  3  landlord^ 
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LIGHTS, 


landlord  in  ftatUfaaioa  of  the  rent,, 
nod  never,  was  the  money  of  the  under* 
tenant.    Moore  v,  Pjrke,  £*  49  G.  3. 

M.  An  ioclofure  made,  by  a  copyholder 
from  the  lord's  wafle  12  or  13  years 
before,  and  feen  by  the  fteward  of 
the  fane  lord  from  time  to  time, 
without  objection  ij*s6>»  may  be  pre- 
sumed .by  the  jury  to  have  been 
made  by  licence  of  the  lord ;  and  if 
prefomed,  ejedment  does  not  lie 
againft  the  tenant  as  a  trefpaffer, 
without  previous,  notice  to  throw  it 
up.  Dw,  Leffie  of  Foley,  v.  Wllfony 
£•  49  &  3.  S° 

LEASE. 

A  ieafe  of  lands  by  deed,  fince  the  new 
Aile,  to  hold  from  the  Jeaft  of  St. 
Michael*  mod  be  taken  to  mean  from 
JvW  Michaelmas  f  and  cannot  be 
(hewn  by  extrinfic  evidence  to  refer 
to  a  holding  from  Old  Michaelmas  : 
sad  a  notice  to  quit  at  Old  Michael* 
mat,  though  given  half  a  year  be* 
fore  Nrw  Michaelmas,  is  bad.  Doe9 
Le/Jee  ofSficer,  v. Lea.  T.j^G.%* 

LICENCE,  evidence  ef,Jee  T*as- 

PASS,  7. 

LIGHTS. 


Where  lights  had  been  pat  oat  and 
enjoyed  without  interruption  for 
above  90  years,  daring  the  occupa- 
tion of  the  opnojite  premifes  by  a 
tenant;  that  will  not  conclude  the 
landlord  of  fuch  oppofice  premifes, 
without  evidence  of  his  knowlcge 
of  the  fed ;  which  is  the  foundation 
of  prefuming  a  grant  againft  him ; 
and  confequeatiy  will  not  conclude  a 
fucceeding  tenant,  who  was  in  pof- 
feffion  under  fuch  landlord,  from 
building  up  againft  fuch  encroaching 
lights.     Daniel*.  North 9  T.  49  G.  3. 
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LIMITATION,  STATUTES  OF. 

A  pofleffion  of  crown  land  com- 
mencing at  leaft  55  years  ago  by  en- 
croachment on  the  crown  in  the  time 
of  the  ieflbr  of  the  plaintiff's  father, 
maintained  by  the  father  till  ail 
death  19  years  ago,  and  afterwards 
continued  for  two  years  by  his  wi- 
dow, when  the  defendant  obtained 
the.  pofleffion,  would  be  fuffident 
evidence  for  the  jury  to*  prefame  s 
grant  from  the  crown  to  the  leffor'i 
father,  if  the  crown  were  capable  of 
making  fach  a  grant,  in  order  to 
fopport  a  demife  in  ejedment  from 
the  eldeft  fon  and  heir  of  fuch  firft 
pofleflbr,  againft  the  defendant,  wso 
had  no  apparent  title,  and  whofc 
pofleffion  was  not  defended  by  the 
crown,  nor  found  to  be  by  Ucenfe 
from  it. 

But  it  appearing  upon  a  fecoad 
trial,  that  by  the  fiat.  20  Car.  2.  c.  3. 
all  future  grants  of  land  by  the 
crown  in  the  foreft  of  Dean,  within 
which  the  land  in  qaeftion  lay,  were 
avoided,  and  consequently  no  pre- 
fumption  could  be  made  of  a  talat 
grant ;  the  Ieflbr  of  the  plaintiff, 
who  can  only  recover  in  ejedmeat 
by  the  ftrength  of  his  own  title,  wsi 
held  not  entitled  to  recover  eres 
againft  a  ftranger,  whole  poffdEon, 
adverfe  to  him,  was  not  defended 
by  the  crown.     And  this,  notwiu* 
Handing  a  part  of  the  premifes  wss 
firft  held  by  the  leflbr's  father  60 
years  ago ;  and  by  the  flat.  9  G.  j. 
c.  16.  the  fuit  of  the  crown  is  bsrred 
after  a  continuing  adverfe  noflelEoa 
for  60  years  under  the  original  tref- 
pafler; for  from  the  death  of  the 
father  19  years  ago  the  pofleffion 
was  adverfe  to  his  heir,  the  Ieflbr  of 
plaintiff,  or  at  leaft  the  defendant's 
pofleffion  for  the  laft  17  yean  was 
adverfe ;  and  the  ad  of  Geo  3.  dees 
not  give  a  title  to  the  firft  wrongful 
pofleflbr  and  thofe  claiming  aoder 
him,  but  only  bars  the  remedy  of 
•  *  the 


LIVERPOOL  DOCK  t>UTY. 

the  crottrn  againft  them  -after  60 
years  continuing  aflverfe  poflcffion 
by  them.  And  as  it  ddea  \iot  repeal 
the  flat.  20  Can  2.  r.  3.  noprefump- 
tion  of  a  grant  to  legalize  the  pof- 
fefiion  of  the  leflbt's  father  for  the 
firft  41  years,  on  which'  alone  the 
leflbr's  claim  could  be  founded,  can 
be  made  againft  that  ft  at  ate.  And 
the  jury,  it  feems,  may  pre  fume  that 
the  poflefDon  of  the  leflbr's  father 
for  the  firft  41  years,  and  that  of  the 
defendant  (adverfe  to  the  heir}  for 
the  laft  17  years,  were  both  legally 
holden  by  the  liccnfe  of  the  crown. 
Goodtitle,  Leffee  of  Parker*  v.  Bald* 
vsin,  M.  50  G.  3.  488 

LIVERPOOL  DOCK  DUTY. 

By  the  Liverpool  dock  acls  of  8  Ann. 

-  and  2  Geo.  3.  certain  tonnage  duties 
are  payable  to  the  dock  company  on 
all  veflcls  failing  vjPtb  cargoes  out- 
wards  or  inwards,  fo  as  no  vcffel 
(hall  be  liable  to  pay  more  than  once 
for  the  fame  voyage  out  and  borne. 
This  is  one  entire  duty  impofed  upon 
one  entire  voyage  out  and  borne,  if 
there  be  either  an  outward  or  an  in- 
ward cargo  in  fuch  voyage,  bat 
without  making  any  advance  if  there 
(hould  be  both.  Thus,  a  Liverpool 
(hip  carrying  a  cargo  out  to  the 
Weft  Indies,  and  returning  with  ano- 
ther cargo  to  Liverpool 9  is  only  lia- 
ble to  pay  one  duty,  namely,'  the 
duty  outwards :  and  a  foreign  (hip 
bringing  a  cargo  to  Liverpool,  and 
carrying  another  cargo  out,  is  only 
liable  to  pay  the  duty  inwards.  But 
where  a  (hip  was  built  in  another 
port,  on  account  of  the  owner  re- 
ading at  Liverpool,  where  (he  was 
registered,  and  failed  to  the  Weft 
Indies,  without  firft  coming  to  Li- 
verpool, but  brought  her  return  cargo 
there,  as  to  her  home ;  this  was  held 
to  be  one  entire  and  diftinfi  voyage, 
within  the  meaning  of  the  afts,  for 
which  the  duty  inwards  wat  payable, 
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and  did  not  privilege  the  (hip  from 
payment  of  the  duty  afcain  when 
next  (he  failed  with  another  cargo 
upGn  her  outward  voyage  to  the 
Weft  Indies,  though  in  fed '(he-  had 
only  ufed  the  dock  inwards  on  her 
firft'  voyage:  for  the  privilege  of 
ofing  the  dock  with  an  outward  and 
inward  cargo,  upon  one  payment  of 
duty*  is  confined  to  tbe  fame  voyage 
out  and  borne.  Gildart  V.  Glad/lone, 
in  Error,  M.  50  G.  3.  6;j 

MANDAMUS. 
See  Coionzt,  J. 

MARRIAGE. 

All  marriages,  whether  of  legitimate 
or  illegitimate  children,  are  within, 
the  general  provisions  of  the  mar- 
riage acl  26  G.  2.  c.  33.  which  re- 
quires all  marriages  to  be  by  ban  hi 
or  licence  :  and,  by  three  judge*,  a 
marriage  of  an  illegitimate  minor 
had  by  licence  with  the  confent  of 
her  mother  is  void  by  the  1  ith  fee* 
tion ;  the  words  father  and  mother 
in  that  feclion  meaning  legitimate 
parents;  by  one  judge,  it  is  cafua 
omiflus  in  the  aft,  and  the  marriage 
good.  Prieftley  v.  Hughes,  E.  496.3. 

I 

MASTER  AND  SERVANT. 

Damages,  ultra  the  mere  loft  of 
fervice,  having  been  given  againft 
the  defendant,  for  debauching  and 
getting  with  child  the  adopted  Jaugh- 
ter  and  fervent  of  the  plaintiff,  by 
which  he  loft  her  fervice,  the  Court 
refufed  to  (et  afide  the  inquifition, 
Irv/in  v.  Dearman,  £•  496.3.   93 

MISDEMEANOR. 

A  fecurity  for  tbe  fair  expences  of  the 
profecution,  agreed  to  be  given,  at 
the  recommendation  of  the  Court  of 
Quarter  Seflion$,  by  a  defendant  who 
flood  con?icle4  before  them  of  a 
9A4  miTdc* 
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NEW  TRIAL. 


mifdemeanor  in  ill  .treating  his  pa* 
rifli  apprentice,  for  which  the  parifh 
officers  had  been  boaod  over  by  re* 
cognizance  to  profecote  him  under 
the  flat.  3»G.  £•  r.  57.1  and  ihe 

Siving  of  which  fecority  was  confi- 
ered  by  the  Conit  in  abatement  of 
the  period  of  ioprifonmenc  to  which 
he  would  othcrwife  hate  been  Sen- 
tenced; is  legal.     Baity  v.  Wing- 
JUU,  S.  49  G.  3.  46 

MUSIC. 
See  Copyright* 

NEWSPAPERS. 
AT*  Evidence,  1. 

NEW  STILE. 

A  leafe  of  lands  by  deed,  fi nee  the 
new  ftile,  to  hold  from  the  feaft  of 
St.  MUhatl,  muft  be  taken  to  mean 
from  New  Michaelmas,  and  cannot 
be  (hewn  by  extrinfic  evidence  to 
refer  to  a  holding  from  Old  Michael- 
Doe*  Lejfee  0/  Sficer9  v.  Lea, 

3** 


mas* 


T.  49  G.  3. 


NEW  TRIAJ,. 

I.  All  the  defendants  cftnvi&ed  opon 
an  indictment  for  a  conspiracy  muft 
be  prefent  in  court  when  a  motion 
for  a  new  (rial  is  made  on  behalf  of 
any  of  them.  The  King  v.  Teal  and 
Others,  T.  49  G.i.  •    307 

t.  Where  a  witneft  on  fuch  trial  ad- 
mi t ted  herfelf  to  have  been  connected 
with  different  taieri,  and  the  judge 
thought  it  immaterial  to  hear  wit- 
nefles  tendered  by  the  defendant  to 
(hew  her  connexion  with  other  men, 
as  leading  to  the  fame  conclnfion  as 
to  her  character  of  being  a  common 
woman ;  the'  Court  being  Satisfied 
that  this  could  hare  had  no  influence 
oil  the  verdict,  refufed  a  new  trial 
on  thai  account,    lb.  %i\ 


PARLIAMENT. 

NON  EST. F ACTUM— Bvidme 

1  hereon. 

See  Covenant,  *• 

If  USANCE. 

See  Action  on  the  Case,  2.  $ 
Highway. 

OFFICERS, 
See  Sheriff,  1. 

ORDER  OF  COUNCIL 
See  Insurance,  2. 

ORDER  OF  REMOVAL. 
See  Poor-Removal. 

OUTSTANDING  TERM. 

t 

lee  Term  Outstanding. 

OXFORD. 

Claim  of  conafance  made  by  the 
vice-chancellor  of  the  u'niverfity,  in 
the  vacancy  of  the  office  of  chan- 
cellor by  death,  on  behalf  of  the  an* 
verfity,  allowed  in  a  plea  of  trefptfs. 
William  v.  Brickenden,  M.  50  G.  )• 
541 

PARENTS. 
&*  Marriage,  i. 

PARISHIONER. 
See  Evioence,  13. 

PARLIAMENT. 

Where  an  election  committee  had, 
unb!er  the  ftar.  28  G.  3.  c-  c,a.  re- 
ported to  the  Houfe  of  Com  moos 
that  two  feveral  petitions  again  ft  the 
return  of  members  to  ferve  in  par- 
liament for  Eqft  Qrimfiead  were  fri- 
volous and  vexatious;  whereupon  the 
then  fpeaker,  on  application  of  the 
parties  grieved,  had  referred  the 
cods  to  be  tixed  00  both  petition* 

j'Jin:!;, 


PATENT. 

jointly,  and  had  firft  granted  a  cer. 
tificate  of  the  amount  of  foch  joint 
taxation,  and  afterwards  another 
amended  certificate,  referring  to  the 
former,  and  apportioning  how  much 
of  the  colli  were  incurred  in  oppofing 
each  petition  feparately,  and  how 
much  jointly;  held  that  both  tbefe 
certificates  being  invalid,  by  reafon 
chat  the  ad  only  authorizes  the  cofts 
to  be  taxed  feparately  on  each  dif 
tincl  petition,  a  new  and  valid  certi- 
ficate, afcertainiog  the  feptrate  colh 
incurred  oo  each  petition  might  be 
granted  by  the  fpeaker  of  a  new 
parliament ;  the  ad  mentioning  the 
fpeaker  generally.  Stracbty,  Bart.  v. 
Tttrley,  £.  40,  G,  j«  194 

PATENT. 

1.  Qne  having  obtained  a  patent  for  a 
co  tain  manufaduriog  machine,  of 
which  he  duly  inrolled  a  fpccifica. 
tion,  afterwards  obtained  anothe> 
patent  for  certain  improvements  in  the 
fold  machine,  in  which  the  grant  of 
the  former  patent  was  recited;  and 
the  latter  patent  contained  the  ufual 
condition,  that  it  (hould  be  void,  if 
the  patentee  did  not  within  one 
month  inroll  a  Verification  particu- 
larly de/criting  ami  afcertaining  tbt 
nature  of  the  jaid  invention,  and  in 
nubat  manntr  tbt  fame  'was  to  it  per- 
formed;   held   that    a   fpecifi cation 

containing  a  full  dcfcrip'ion  of  the 
tubote  machine  fo  improved,  but  not 
diftingui(hing  the  new  improved 
parts  from  the  old  parts  or  refer- 
ring to  the  former  fpeafication, 
other  wife  than,  as  the  fecond  pa- 
tent recited  the  firft,  was  a  per. 
for  mance  of  that  condition.  Harmar 
v.  PJayue,  £.  49  G.  3.  101 

2.  Where  a  patent  was  granted  for  a 
new  invented  lace  called  Freucb  or 
ground  lace,  and  the  fpecification 
went  generally  to  the  mixing  filk 
and  cotton  thread  upon  the  fame 
frame';  proof  that  (ilk  and  cotton  had 
feeea  before*  mixed  op  on  the  fame 
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frame  for  lace,  though  not  in  the 
particular  mode  pra&ifed  by  the  pa- 
tentee, was  held  to  avoid  the  patent. 
Rex  v.  EJ/e,  Sittings  at  Weftmiufttr 
after  Micbaehnat  1705,  cor.  Bulltr  J. 
Cited.  109 

PAYMENT. 

Goods  ibid  by  a  broker  for  a  prin- 
cipal not  named,  upon  the  terms,  as 
fpecified  in  the  ufual  bougbt  nnd/oU 
notes,  (delivered  over  to  the  respec- 
tive parties  by  the  broker)  of  "pay* 
went  in  one  month %  money}9  may  be 
paid  for  by  the  buyer  to  the  broker 
nnitbin  the  month ;  and  that,  by  a  bill 
of  exchange  accepted  by  the  buyer 
and  difcounted  by  him  within  the 
month,  though  having  to  ron  a 
longer  rime  before  it  was  due.  Bat 
where  the  buyer  was  alfo  indebted 
to  the  fame  broker  for  another  par- 
cel of  goods,  the  property  of  a  dif. 
ferent  perfon,  and  he  made  a  pay. 
meet  to  the  broker,  generally,  which 
was  larger  than  the  amount  of  either 
demand,  but  lefs  than  the  two  toge- 
ther; aod  afterwards  the  broker 
flopped  payment ;  fuch  payment  to 
the  broker  ought  to  be  equitably  ap- 
portioned as  between  the  feveral 
owners  of  the  goods  fold,  who  are 
only  refpe&ively  entitled  to  recover 
the  difference  from  the  buyer.  Fa* 
venc  v.  Bennett 9  E.  49  G.  3.         36 

PEDIGREE. 
See  Evidence,  it, 

PENAL  ACTION. 
&* Sheriff,  i. 

PERMIT. 
See  Assumpsit,  3. 


PLEADING. 

See  Conusance.    Sheriff,  i. 
TaEsr  ass, /*-/*/. 

t.  Where  the  plaintiff  had  lands  abot. 
ting  on  one  fide  of  a  public  highway, 

called 
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called  Sbepbera*,  Lan$t  (which  is 
-prima  facie  evidence  chat  the  neareft 
half  of  the  lane  was  bis  foil  and  fttt-\ 
hold, )  he  may  declare  generally  for  a 

'  treTparsinhisdofexafled^//^^ 
£*av;  and  the  defendant  mdft  plead; 
foil  and  freehold  in  another9  in  order! 
to  drive  the  plaintiff" to  new  affigrr 
the  trefpafe  complained  of  in  tftfe 
part  of  the  lane  which  waa  his  ex- 
clusive property.  Stevens  v. fPhiJIler,. 
E.49G.  3.  51 

a.  In  debt,  by  bill,  the  declaration  is 
good,  though  the  fums  demanded  in 
the  feveral  coaots  amount  al together 
.to  mere  than  the  fum  at  £rft  de. 
manded  in  the  qneritnr  \  for  that  is 
fnperfluona  and  may  be  rejected 
Lord  v.  Houfioun,  E.  49  G.  t.       6*2 

j.  In  trefpafe  qaare  claufum  fregit,  if 
the  defendant  plead  foil  and  freehold 
io  another,  by  whofe  command  he 
juftifies  the  trefpafs,  fuch  command 
may  be  travcricd  by  the  plaintiff. 
Chambers  v.  Donald/on,  E*  49  G.  3. 

4.  Debt  on  bond,  which  was  condi- 
tioned to  perform  an  award ;•  plea, 

.  tio  award  v  replication,  fetting  out 
an  award  5  rejoinder,  Hating  the 
whole  award,  (in  which  were  recited 
the  bonds  of  fubmiffion,  whereby  it 
appeared  that  the  award  was  not 
warranted  by  the  fubmiflion  •)  and 
then  demurring.  Held  that  the  re- 
joinder  was  not  i neon fi (lent  with, 
nor  a  departure  from,  the  plea. 
FiJberv.Pimblry,  E.  49  G.  3.    188 

5.  To  an  indictment  again  (I  the  inha- 
bitants of  a  parifii  for  non-repair  of 
a  highway  within  it,  a  plea  dating 
that  the  parifii  was  immemorially 
divided  into  feven  townfhips,  the  in* 
habitants  of  which  refpe&ively  were 
immemorially  bound  to  repair  the 
highways  within  their  refpeftive 
townfhips ;  and  that /or*  of  the  high* 

.  way  indicTed  was  within  the  townfhip 
of  G.  B.  &c»,  and  that  the  refidue, 
Ac,  was  within  the  townfhip  ofL.B. 
*c,  and  that  (be  refpedivt  pajti 


ought  to  be  repaired  by  the  iohabi* 
tanta  of  the  rer^ectlve  towofiups, 
&c.,  is  bid  i  without  (pt^fyvagmLa 
part  of  the  highway  lay  within  one 
townfhips  and  what  part  within  the 
other*  Roe  v.  The  Inhabitants  tf 
BriMirkt  T.  49  G.  3.  304 

6.  A  plea  to  an  aclion  agalnft  the  nut* 
Jbal,  for  the  efcape  of  a  prifoner  ia 
cutlody  for  a  debt,  after  fitting  the 
return  of  the  prifoner  into  cuftody 
after  fuch  efcape,  before  adieu 
brought,  &c.  ought  to  fhew  a  deten- 
tion of  him  by  the  officer  down  to 
the  commencement  of  the  adion,  or 
a  legal  difcharge  from  that  deten- 
tion;, and  therefore,  though  the  plea 
only  fitted,  that  afoer  the  return  of 
the  prifoner- ioto  cuflody,  the  defen- 
dant did  thereupon  then  mmJ  after- 
wards hep  and  detain  the  ftid  pri- 
foner in  his  cuttody  in  execution, 
&c,  under  and  by  virtue  of  the  com* 
mitment,  &c. ;  and  the  replication 
traverfed  that  after  the  prifooer's 
return  the  defendant  did  keep  and  d*> 
tainhim  in  cuflody  in  execution,  &c, 

.  in  manner  and  firm  at  ftated  in  the 
plea;  a  detention  down  /a  t&e  ccm-> 
menctment  of  the  aSron,  or  until  a  le- 
gal difcharge  from  fuch  detention, 
is  virtually  implied  in  the  plea  and 
included  in  the  travcrfe ;  and  there* 
fore  the  plea  is  negatived  by  View- 
ing in  evidence,  that  after  the  prU 
toner's  return  he  again  efcaped  and 
died  out  bf  cuflody.  Chambers  v, 
Jones,  T.  49  G.3.  406 

7.  To  a  declaration  for  feveral  tref- 
pafTet  on  the  plaintiff's  land,  on  di- 
vers days,  Sec.  the  plea  alleged,  that 
at  the  ftid  feveral  days,  &c.  the  de*> 
fendant  committed  the  faid  feveral 
trefpafles  by  licence  of  the  plaiouf ; 

'  and  the  latter  replied,  that  the  de- 
fendant of  bis  own  wrong,  and  »witbi 
out  the  eanfi alleged*  committed  the 
faid  feveral  trefpafles,  &c, :  held  that 
evidence  of  a  licence  which  covered 

Jbme,  but  not  all  of  the  trefpafles 
prgvtd,  within  the  period  laid  tar  the 

declaratkxu 


POOR-REMOVAL. 

declaration,  di4  not  foftatn  the  jufti- 
fication  upon  the  ifine  .taken  by  the 
replication,  Bantu  v.  Hunk  T. 
49  G.  3.  4J  i 

ft.  Where  a  plaintiff  in  (cue  facias  de- 
manded execution  for  a  certain  fom 
recovered  by  judgment  of  B.  R.  ior 
damages  and  colls,  with  a  prout  pa- 
tit  per  record  om,  andaffi  a  certain 
other  fom  adjudged  to  Urn  in  the 
Exchequer- chamber  for  his  damages 

.  and  cofts  of  a  writ  of  error,  without 
aprovt patet,  Sec.:  held  that  .the  de- 
mand being  divifiblc,  and  no  objec- 
tion lying  .to  the  Jum  firft  demanded, 
a  demurrer  to  the  whole  declaration 
was  bad,  and  the  plaintiff  was  enti- 
tled to  judgment,  generally,  on  fnch 
demurrer;  the  objection  to  the  lat- 
ter lorn  demanded  being  merely 
formal,  and  not  available  bm  on 
fpecial  demurrer*  Powdic*  v.  Ljon, 
W.50G.3.  565 

0.  Every  deed  (hould  be  pleaded  ac- 
cording to  its  legal  effect;  and 
therefore  if  the  plaintiff  declare  in 
covenant,  and  fet  forth  the  parti- 
cular covenant  in  its  own  absolute 
terms;  and  there  be  other  parte  of 
(he  deed,  the  legal  effect  of  which  is 
to  qualify  the  generality  of  the  part 
declared  on ;  it  feems  the  defendant 
may  take  advantage  of  the  variance 
on  noneft  f adorn.  Howell  v. Richards, 
Jf.  50G.3.  633 

POOR-REMOVAL. 

p.  An  order  of  removal,  merely  ad- 
judging that  theperfon  removed  was 
with  child  and  unmarried,  without 
drawing  the  conclufion  that  (he  was 
chargeable,  is  bad ;   as  the  flatutc 

3S  ^*3*  r* 10t*  wn>CD  firft  giye*  the 
general  rule,  that  no  perfon  (hall  be 
removed  till  actually  chargeable  ; 
and  then  (/.  6. )  fays,  that  an  un- 
married woman  with  child  (ball  be 
deemed  to  be  chargeable  within  the 
intent  of  the  aft,  only  makes  the  fad 
of  fuch  pregnancy  preemptive  or 


POWER. 
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prima  fade  evidence  of  bertchatge- 

ability ;  which  i*oeen  10  be  rdbwted 
by  evidence  of  her  fubftance  or  the 
like ;  (hewing  chat  (he  was  not  an 
objed  of  the  poor  laws*  or  that  (he 
could  fecare  the  pari(h  againft  the 
contingent  charge  ;of  maintaining 
herfelf  and  her  baftard.  The  King 
v.  The  Inbahitsnts  tf  8*hnJ£mfi  W+, 
*ver  Quarter,  m  Halm  Cultnm.  T. 
496*3.  381 

a.  An  order  of  removal*  executed  and 
unappealed  againft,  is  eoeciefive  as 
to  the  fettleawnt<eftfer  pauper  at  the 
time  of  fuch  otdeej  eaen  as  between 
third  pari(hes  no  parties  to  the  for* 
mer  order.  7 he  King  v.  The  dnha* 
titants  of  C*r/lxm,r.  49  <;.<$.    38! 

PORTERAGE. 
See  West  India  Docs,  2* 

POST  HORSE  DUTY. 

By  the  poft  borfe  duty  ad  of  the 
44  C  3.  r.98.  fchcdufe  B,  if  the 
hiring  be  by  the  day,  and  the  diC 
tance  be  ascertained  ;  as  where  the 
hiring  is  to  go  from  one  certain 
place  to  another  ;  the  duty  is  paya- 
ble by  the  mile:  if  the  diflance  be 
not  ascertained,  it  is  then  payable  by 
the  day ;  and  the  pod  matter  letting 
the  horfes,  and  not  accounting  for 
the  duty  accordingly  in  the  fbunp- 
office  weekly  account*  is  liable  to  a 
penalty  of  10/.  Sargeaunt  v.  JVbieu 
M.  50  G.  3.  -  53# 

POWER, 

1.  One  having  power  to  appoint  lands 
by  will  amongft  children,  and  hav- 
ing other  lands,  by  bis  will  (not 
referring  to  the  power)  gives  lega- 
cies to  his  fereral  children;  and 
then  devifes  all  the  red,  rr fidoe,  and 
remainder  of  his  lands,  &c.  and  per* 
fonal  eftate,  after  payment  of  bis  debtx, 
legacies  f  and  funeral  expeneee,  to  his 
e]f|eft  fon :  held  that  the  power  waa 

no* 


in 
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not  thereby  executed.    Dot,  Ltfftt 
.    if  Hillings  and  IVift,  v.  Bird,    E. 
49  G.  3.  4g 

3.  One,  after  devifing  certain  lands  to 
troftees  and  their  heirs,  to  pay  debts 
in  aid  of  the  perfonal  eftate,  devifed 
the  forptui  and  all  hit  other  lands, 
&c.  to  his  I  ft,   ad,  jd,  and  other 
ions  fucceffively  for  life ;  with  fuc- 
ceffive  remainders  to  truftees  and 
their  heirs,  to  preferve  fubfequent 
eftates  during  the  lives  of  the  fe?cral 
tenania  for  life ;  with  feveral  remain* 
ders,  facccSvely,  to  the  firft  and 
other  fons  of  the  bodies  of  the  tefta- 
tor's  feveral  fons  in  tail  male  $  with 
like  remainders  to  his  daughrer  S. 
for  life ;  to  truftees,  &c. ;  and  to  her 
firft  and  other  fons  fucceffively  in 
sail  male:  with  a  provifo,  that  each 
of  the  tefts tor's  fons,  as  he  came  in- 
to- poffeffion,  might  from  time  to 
time  grant  or  appoint  all  or  any  part 
of  the  lands  whereof  he  would  be  fo 
feifed  and  poffeffed  to  trufleu,  on 
troft  by  the  rents  and  profits  to  pay 
a  jointure  to  any  wife,  &c.  for  tbc 
term  of  tacb  fuch  wife's  natural  lift 
only.    There  were  alfo  powers  by 
deed  to  charge  the  lands  with  por- 
tions  for  daughters   and  youpger 
children,  and  to  leafe  for  21  rears. 
The  elded  fon,  having  ourried, 
by  deed,  reciting  the  will  and  power, 
conveyed  certain  of  the  lands  to 
truftees  and  tbtir  heirs,  on  troll  by 
the  rents  and  profits  to  raife  and  pay 
a  jointure  to  his  wife  during  btr  na 
iural  lift   only;    and  charged  the 
lands   with    portion*   for   younger 
children,  if  any;  which  deed  alfo 
contained  a  covenant  for  quiet  en- 
joyment  daring    the    wife's    life: 
held  tnat  by  fach  &?t6  tbetruflees 
took  a/«.     Wykbam  v.  W}kbam, 
4tf.  $oG.  3*  45a 

PRACTICE. 
I,  The  rule  to  declare  in  replevin  may 
be  ferved  at  any  day  before  the  time 
in  the  f  ule  is  expire^ ;  and  tne  plain- 


tiff muft  declare  within  four  dayt 
after  foch  fervice.  Edward*  v. 
Dmneb,  E.  49  G.  3.  183 

1.  If  a  defendant  be  ferved  with  a  writ 
by  a  wrong  chriftian  name  of  JPI, 
and  do  not  appear  to  it,  the  plaintiff 
cannot  file  common  bail  for  htm  in 
his  right  name  of  E$fued  by  the  nam 
ofW%  nor  declare  again  It  him  dc  bene 
effe  in  that  form  :  and  the  proceed* 
ings  were  fet  afide  for  irregularity, 
after  interlocutory  judgment  figned 
for  want  of  a  plea.  Bring  v.  Did* 
on/on,  E.  45  G.  3.  ^    12$ 

3.  On  a  four-day  rule  for  bail  in  fcire 
facial  to  appear  and  plead,  in  term, 
Sunday,  though  an  intermediate  day, 
is  not  to  be  reckoned.  Watbiav. 
Beaumont,  E.  49  G.  3.  271 

But  this  mode  of  computation  does 
not  estend  to  rules  for  pleading  in  ac- 
tions in  general.  *  Robert t  v*  J%uieb~ 
inden,  (4.  co  G.  3.  272 

The  practice  appears  to  be  this:  ia 
rules  to  plead  in  actions  in  general, 
a  Sunday,  or  a  holiday,  reckons  as  a 
day,  except  it  be  the  laft;  but  ia 
rules  for  judgment,  and  in  proceed- 
ings in  fcire  faciss  againft  bail,  a 
Sunday*  or  a  holiday,  does  not  reck- 
on, though  it  be  not  the  lift  day. 

4.  Rules  for  changing  the  venoe  to  be 
drawn  op  on  reading  the  declara- 
tion.    Rigula  Centralis ,  T.  49  G.  5. 

5.  An  attorney,  not  having  delivered 
any  bill  to  his  client  before  adioo 
brought,  but  having  delivered  a  bity 
cf  particulars  of  h,is  demand  under 
a  judge's  order  after  adion  brought, 
is  entitled  to  recover  items  of  charge 
for  money  "paid  for  his  client's  ufc, 
having  nq  reference  to  his  bufinefs 
of  an  attorney ;  although  other  items 
in  the  bill  of '  particulars  might  be 
taxable,  and  within  {he  provifiaa  of 
the  flat.  1  G.  2.  c.  23  /  23.',  re- 
quiring a  bill  to  be  delivered  a 
month  before  the  adion  brought. 
Mowbray,  One,  &c.  Y.  Fhuuug.  T. 
49 G.  3.  285 

6.  Wltti* 
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6.  Where  a  writ  of  error  it  allowed 
before  the  expiration  of  the  time 
permitted  to  the  hail  to  render  their 
principal,  the  bail  are  entitled  to 
ftay  the  proceedings  againft  tbem 
pending  the  writ  of  error,  on  the 
terms  of  undertaking  to  pay  the  da- 
mages recovered,  or  to  furrender 
the  defendant  within  four  days  of 
the  determination  of  the  writ*  if  de- 
termined in  favour  of  the  original 
plaintiff.  Sprang  v.  Monfrivau9  T. 
49  G.  3.  316 

7.  A  judge's  order,  "  that  npon  pay- 
ment of  debt  and  cods  by  a  certain 
day  all  proceedings  flioold  be  flay- 
ed," is  only  conditional  on  the  de- 
fendant. Fricker  v.  Eaftman%  T. 
49  G.  3-  319 

8.  If  bail  to  the  (heriffbe  put  to  above, 
and  exception  taken  before  an  af- 
fignment  of  the  bail  bond,  <bey  are 
bound  tojuftifv  notwithstanding  foch 
aJfigement.  Hill  v.  Jones,  T.  49  G.  3 . 

J*1 

9.  After  declaration  filed  condition- 
ally in  a  town  caufe  until  fpecial 
bail  Ihould  be  pat  in  and  per  felted, 
and  notice  thereof  served ,  the  defend- 
ant has  only  four  days  for  pleading  in 
abatement :  and  if  he  pot  in  fpecial 
bail  on  the  4th  day,  which  are  except- 
ed to  on  the  5th,  and  not  ju (lifted  till 
the  otn,  be  is  too  late  then  to  plead 

.  in  abatement:  and  the  plaintiff  hav 
ing   demanded    a  plea,   and   none 
other  being  pleaded,  is  entitled  to 
Itgn  judgment  as  for  want  of  a  plea* 
Binne  v.  Morgan,  T.  4v  G«  3.      4x1 

10.  AJ&davit,  intitled"  In  the  King's 
Bench,"  upon  which  the  Attorney  - 
General  bsd  filed  an  information  ex 
officio  againft  the  defendant,  per- 
mitted to  be  read  in  aggravation, 
after  judgment  by  default*  The  King 
▼.  Morgan*  M.  45  G.  3.  457 

XI.  The  fheriff  having  been  ferved  in 
proper  time  with  a  rule  to  return  the 
writ  of  teft.  fi.  fa.  wh;ch  expired  on 
the  laft  day  of  term,  is  attachable  at 
the  riling  of  the  Court  on  that  day 


if  no  return  be  made  before.  And 
the  role  for  the  attachment  is  regu- 
lar, though  he  make  his  return  on 
a  fubfequent  day  in  vacation,  before 
be  was  actually  ferved  with  the  rule  ; 
and  thongb  immediately  after  fach 
fervice  he  tendered  the  fans  levied* 
deducing  bis  poundage.  The  King 
v.  The  Sheriff  of  Surry,  M.  50  G.  3. 
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PREROG  ATIVE-Or4fcr  of  the  King 
in  Council  at  to  Mat  or  $  of  Trade* 

See  Insurance,  *• 

PRESUMPTION    OF  TITLE  for 
or  againft  tin  Crown, 

oV*  Evidence,  3.  Ejectment,  5. 
—Againft  other j.     See  LiQUTt,  I, 

PRINCIPAL  AND  AGBNT. 
See  VaitDoa  and  Vbndbs,  a. 

PRIVILEGE  FROM  ARREST. 

See  Arrest,  I. 

PRIZE. 

1 .  One  who  at  the  time  of  a  priie  ta- 
ken by  a  cuflom  houfe  cutter  bone 
the  com  mi  (Son  of  mate,  but  waa 
ading  commander  on  board,  under  an 
order  from  the  commiflionera,  com- 
municated by  letter  to  the  collector 
of  the  port  to  which  the  cutter  be> 

.  longed,  and  by  him  communicated 
by  letter  to  foch  mate,  is  entitled  to 
the  commander* s  (bare  of  the  prist 
under  the  king's  warrant  of  the  26th 
of  November  1803,  referring  to  his 
former  warrant  cf  the  4th  of  Jnfy 
1 803  ;  which  fpeaks  generally  of  the 
(har«  to  be  given  to  the  commander. 
officers,  and  crew,  as  a  reward  for 
their  Jervice  :  and  this,  tboqgh  the 
former  commander,  nnhofe  commiffion9 
aefnchf  had  before  been  withdrawn 
and  cancelled  by  order  of  the  com* 
xniffioners,  on  feme  fuppofed  mifcon- 
daft,  was  afterwards  reftored,  and 

a  new 
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*  new*cmminW  granted  to  him, 
bearing  the  fame  dace  ashis  former 
comtnlffion,  which  was  before  the 
prize* taken.    And  fuch  afting  coto- 
mander  was  held  to  be  entitled  to 
tire  ftrH  fHareof  commander,  with. 
out  deducting  thte  (hare  of  a  deputed 
mariner,  who  at  the  time  of  fuch  cap- 
tore  made  war  on  board  a£ing  as 
mate  by  like  authority.    Pill  v.  Tay- 
lor, T.  49  G.  3.  414 
,**  After  a  proclamation  by  the  king 
in  council,  to  detain  and  bring  into 
port  all  Danijb  veflcls,  a  bind  armed 
flip  of  bis  majefty  took  and  carried 
.  into;££0M  a  Danijb  ▼effet,  and  told 
her  carp o  there,  towards  defraying 
in  part  the  expence  of  neceflary  re- 
pairs, but  without  the  authority  of  a 
Court  of  Admiralty ;  and  afterwards 
cook  in  a  cargo  on  freight  for  Eng- 
land, and  failed 'on  the '3d  of  Novem- 
ber from  <Lijfoni  on  which  diy.bef 
tilities  were  declared  againft  Denmark 
by  another  proclamation  of  the  king 
in  council ;  after  which  an  infnrance 
was  made  on  the  fbip  and  freight  by 
order  and  on  account  of  the  captors : 
held  that  a  fhttement  in  a  cafe  re- 
ferred, that  the  infnrance  was  en  ae> 
conntof  tb$  captors  t  precluded  the 
coofideration  whether  a  count  in  the 
declaration  could  be  fultaiaed,  aver* 
ins*  the  intereft  to  he  in  the- crown,  j 
and-  the  iniorance  to  be  made  on  ai* 
tmm-  of? bis  niajefy:   and  that  thfc 
captor*  had  no  inferable  intereft;  as 
they  eoold  claim  nothing  of  right, 
but  only  ex  gratia  of  the  crown; 
the  Dune  having  bean  feised  and  de- 
tained before  any  declaration  of  war 
againft  Denmark,  and  the  captors 
having,  no  claim  to  prize  under  the 
prise  aft*.    Bnc  as  there  waa  no 
fraud  in  the  captors  in  effecting  the 
policy,  nor  any  thing  illegal  in  the 
voyage  or  ktiatancea  held  that  the 
affared  were  entitled  to  recover  back 
the  preminnv  whkh  had -not  been 

Said  into  court.    Routb  ▼.  Tbompjhn, 
\  49  G*  i*  4*8 
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RATE. 

j»  A  prizr  taken  by >the navy  smdamy 
conjotat! y  is  infurabk  on  accoont  of 

j     the  intereft  of  the  captors,  under  the 

'  flit.  4*G.$.  c>?z./.$.  whkh  grants 
prize  fo  taken  u>  the  conjoint  cap- 
tors, after  condemnation!  fabjefton- 

1  ly  to- the  apportionment  of  theTOowa 
as  to  the  refpedive  flmret.    Stirling, 

'•     Iklrt.  v.  Vaugbant  M,  50  <*%  J.   619 

PROMISSORY  NOTES. 
ft*  Bills  op  Exchange. 

PROMOTIONS. 
Mr.  Pecbwell  and  Mr.  Frcre  called  Ser 
jeants.    E.  49  G.  3.  a;i 

PROPERTY. 
&*Davise97» 

PROPERTY  TAX. 
A  dtttintl  covenant  in  a  leafc,  whereby 
the  tenant  ^boond  bimfeif  to  pay.  the 
property  tax,  and  all  other  taxes  im« 
poled  on  the  pmnifee,  or  00  the 
landlord  in  refpe&  thereof,  thoogh 
void  and  illegal  by  the  flat.  46  G.  3. 
^65./ 115.,  will  not  avoid  a  fc- 
parate  covenant  in  tholeafe  for  pay- 
ment of  rent  clear  of  all  parliaaenr> 
ary  taxes,  &c.  generally ;  for  foch 
general  words  will  be  onderftood  of 
inch  taxes  as  the  tenant  might  law- 
fully engage  to  defray.  GaJkeJl  v. 
King ,  £»  49  G.  3.  165 

PUBLIC  COMPANIES,  bowJHOfy 
confined  to  tbe  Jfririt  and  Utter  oftbetr 
inftit*tion9JUQK9kt,  Company. 

QUEEN  ANNE'S  BOUNTY. 
Set  Augmented  Cu*act. 

QPO  WARRANTO. 
See  Corpo&atioiu 


RATE-^/ar  a  Town  Corporate. 

A  high  conftable  may  be  appoint**, 
and  a  rate  ra  the  natart  of  acoonajr 


SCIRE  FACIAS. 


SETTLEMENT. 
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if te  levied,  for  »  town  corporate  i 
buying  an  cxdnfivccomroiflipn, of 
the  peace,  though  not  a  county. of 
itfelf,  by  virtue  of  the  fiat.  13  G.  2. 
€.  1 8. ;  though  no  fuch  officer  had 
been  appointed  or  fuch  rate  levied 
before  ;  the  corporation  having  de* 
frayed  the expences out  of  theirown 
funds.  And  in  an  a&ion  of  trefpafs 
for  dHtraining  goods  in  fatis faction 
of  fuch  rate,  the  Court  would  not  | 
inquire  into  the  neceflhy  of  making 
foch  a  rate,  nor  as  to  the  applica- 
tion of  the  corporate  funds  for  the 
fame  purpofe*  Wtutbtrbead  v. 
Drtwy,  £.   49  G.  3.  168 

RECORD. 
See  Evidence,  is. 


RECOVERY. 

See  Condition,   i.     Uses  and 
Trusts  Executed. 

RE-EXCHANGE. 
See  Bills  op  Exchange,  $. 

REMOVAL. 
•  far  Poor-Rbmoval. 

REPLEVIN. 
&*  Practice,  i. 

SALE. 
See  Vendor  and  Vendee. 

SCIRE  FACIAS. 

See  Practice,  3. 

As. allegation  in  a  declaration,  with  a 
pnput  patet,  &c.  that,  the  plaintiffs 
by  the  judgment  ef  tbe  court  recovered 
agajpft  the  bail*  is  not proved  J>y  the 
production  of  the  recognisance  of 
bail  and  the  fcire  facias  roll,  which 
latter  coocludedin  the  common  form. 
—Therefore  it  is  considered  that  the 


upon  againft  die  bail:  Jet  this  is  an 
award  *f  exumite*$  or  at  mod'  a 
judgment  ef  execution,  and.  not  •*/»*£• 
ment  jo  recover.  PhiUif/ous  .Mcmgles% 
ML*  co,G.  3.  546 

SECURITY- 

A  fecurity  for  the  fair  expencerof*  the 
profecution,  agreed  to  be  given,  at 
the  recomrreodation  of  the  Court  of 
Quarter  Seffions,  by  a  defendant 
who  flood  convicted  before  them  ok 
a  mifdemeanor  in  ill-treatiog  hit 
parifh  apprentice,  for  which  the  pa- 
rifh officers  had  been  bound  over  by 
recognizance  to  profecute  him  under 
the^  flat.  32  G.  3.  r.  57.;  and  the 
giving  of  which  fecurity  was  coofi- 
dered  by  the  Court  in  abatement  of 
the  period  of  imprifonment  to  which 
he  would  .otherwife  have  been  fen- 
tenced;  is  legal.  Beeley  v.  Wing* 
juld,  E.  49  G.  3.  4t> 

SEDUCTION. 
See  Action  on  the  Case,  i» 

SEISIN.  Evidence  of. 
See  Fine. 


SETTLEMENT— fy  Apprentuejkip. 

t.  A  parifh'  apprentice  who  was  bound 
by  her  original  matter  to  another 

'   mafler  by  a  new  indenture  of  ap- 

,  prenticefhip,  without  reference  to  or 
recognition  of  the  original  indenture, 

.  which  nill  fubfified  in  law,  does  not 
gain  a  fettlement  by  ferving  her  new 
mafier,  as  upon  a  conftre&ivt  fervtce 
of  the  original  mafler  under  the  firft 

1  indenture;  this  being  only  evidence 
of  the  firft  matter's  con  fen  t  to  the 

.  fervkt  with  the  fecond  under  a  new 
and  diftfoA  >coiitrec>  of  apprentice* 
fhip.  The  Kin*  r+  Tb*  Inhabitants 
tfCbrtjhm*  E.  49  6.  3.  95 

2.  An  apprentice  who  went  to  lodge 
at  his  mother's,  in  an  adjoining  pa- 


m 


rife  to  that  of  his  mailer,  for  the 

purpofe 


7*t        SETTLEMENT. 

porpofe  of  getting  cored  of  a  dif- 
order,  hot  who  continued  to  fcrvt 
hi*  matter  ill  the  time,  by  going  off 
errands,  for  bim,  and  attending  when 
wanted,  gains  a  fettlcment  by  such 
fervice  in  the  parifli  where  he  lodged. 
The  King  v,  Tbe  Inhabitants  of  S trot- 
ford-*pen+Amom%  £.  49  G.  3.      176 

SETTLEMENT— derived  from  Pet- 

rents* 

1.  A  woman  cannot  give  evidence  of 
the  nor-accefi  of  her  hofbanc1,  to 
baftardize  herifliie;  though  tbe  hat- 
band be  dead  at  the  time  of  her  exa- 
mination as  a  wiroefs:  and  there 
fore  an  order  of  feifions,  lUted  by 
that  court  to  be  founded  in  part  upon 
credence  given  to  her  teftimony  of 
that  facl,  was  quaihed.  The  King  v. 
The  Inhabitants  of  Kea9  E.  49  G.  3. 

132 

2.  A  (on  apprenticed  out  by  his  father 
to  a  mailer  living  under  a  certificate 
in  another  parifli,  and  not  thereby 
acquiring  any  fettlcment  of  his  own, 
but  receiving  cloaths  from  his  fa- 
ther,  and  vifking  him  from  time  to 
time,  and  returning  home  to  him 
after  the  expiration  of  bis  appren 
ticeflup,  before  he  was  of  age  ; 
though  be  went  out  to  fervice  again 
in  two  days,  after  receiving  more 
cloaths;  is  not  emancipated  from' 
his  father's  family;  and  therefore 
follows  a  fettlcment  gained  by  the 
father  while  he  was  fo  ferving  as  an 
apprentice.  The  King  v.  The  Inha- 
bitants ofHardwck,  M.  50  G.  3. 578 

SETTLEMENT— by  taking  a  Tene- 
ment* 


A  person  renting  the  tolls  and  re 
in  the  turnpike  boofe  eroded  by 
order  of  the  commiffiooers  appointed 
by  the  ftat.  30  G.  J.  c.  67.  lor  pav- 
ing, lighting,  and  regulating  the 
flreets  of  Durham,  and  for  other  lo- 
cal objeas,  cannot  gfifc*  fettlemeot 
m  the  parifli,  '  it  turn 


SHERIFF. 

pike  a&  13G.  3.  e*  84.  /.  56.    7k 
King  v.  The  Inhabitants  ef  Ebvet,  E. 

49  a  3.  93 

SHERIFF. 
See  Esc  a  pi. 

.  Debt  lies  upon  the  ftat.  44  G*  3. 
r.  13./4.  by  a  common  informer 
faiog  for  himfelf  and  the  king,  to 
recover  a  penalty  egainft  tbe  fheriff 
for  the  mifcondud  of  bis  bailiff  ia 
wilfully  fufferiog  a  feaman  to  go  at 
large  who  had  been  taken  out  of  tie 
king's  fervice  by  arreft  on  civil  pro- 
ceft,oo  which  he  was  afterwards  bal- 
ed,infleadofdelivering  him  over  totae 
charge  of  a  proper  naval  officer :  tbe 
Aatnte  which  fpeaks  of Jberiffis,  gaol- 
ers, or  ether  officers  arrefting,  appre- 
hending, or  taking  in  execution  fuca 
feamen,  or  in  whofe  coilody  they 
may  be,  and  who  are  made  liable 
for  their  efcape,'  meaning  by  "  other 
officers"  fuch  as  may  be  charged 
with  the  execution  of  criminal  war- 
rants agaioft  fuch  feansen,  or  to 
whom  any  procefs  may  properly  be 
direlted  fJr  their  a r re  ft.  detention, 
ordifcharge;  and  not  the  inferior 
officers  of  the  lherifl*  And  the  ihr- 
riff  may  be  charged  in  fuch  adioa 
for  <wrongfullf  and  wilfully  permit- 
ting the  efcape.  Sturney  q.  /.  v. 
Smith  and  another  Sheriff  of Aiiddfyex, 
E.  49  G.  3.  a; 

,  In  cafe  againft  a  judgment-creditor 
for  malicioufly  fuing  out  an  &'ias  fi.  fa. 
alter  afofficient  execution  levied  upon 
the  plaintiff's  good*  under  the  fir  ft  L 
f; :  held  that  the  AicriiPs  returns 
indorfed  upon  the  two  writs,  (which 
writs  had  been  produced  in  evidence 
by  tbe  plaintiff  as  part  of  his  cafe,) 
wherein  the  fheriff  Hated  that  be  bad 
forborne  to  fell  under  tbe  firft*  and 
had  fold  under  the  fecond  writ,  by 
the  reqoeft  and  with  the  coofeot  of 
the  now  plaintiff,  were  prima*  facie 
evidence  of  the  facia  fo  returned; 
credence  being  due  to  the  official 
a£*  of  the  fheriff*  between  third  per* 

fons. 


STATUTES' 


7*9 


foni.  Gyfford*.  Wo*dgatt>  T.  49  G.  3 . 

297 

SHIP. 
The  fole  registered  owner  of  a  (hip 
gave  orders  for  materials  to  be  fur- 
nilhed  and  work  to  be  done  for  the 
repairs   of  it ;    bat   before  all  the 
articles  were  delivered  on  board,  he 
conveyed  the  vtfTel,  with  all  its  fur- 
tiitore,  to  another  by  a  bill  of  fale, 
which  was  duly   regiitered.     Held 
that  the  vendee  was  not  liable  for 
any  of  the  goods  furniihed  before 
the  legal  title  was  conveyed  to  him, 
and  rcgiftered  in   the  maimer  pre- 
fcribed  by  the  regi  dry  acts ;  what- 
ever   equitable    agreement    might 
have  ex i (ted   before  between    him 
and  the  vendor  for  the  conveyance 
of  the  whole  or  a  (hare  of  the  (hip, 
which  was  unknown  to  the  tradcf 
men :  nor  was  the  vendee  even  lia- 
ble for  any  of  the  goods  delivered 
on  board  after  the  fale  to  him,  by 
virtue  of  the  previous  orders  of  the 
vendor,  to  whom  the  credit  was 
perfonally  given:    but  .the  vendee 
was  held  liable  for  articles  which 
were  ordered  by  the  captain  for  the 
ufe  of  the  veflcl  after  the  legal  title 
was  transferred  to  him.     Trewhtlla 


Charles  II. 
20.  r.  3.  Dean  fbreft.  Grants      488 
22  &  23.  c.  25.   Game  569 

William  and  Mary  and  William. 

i.jl.  1.  r.  5.    Diftrefs  54.  395 

7  &  tf.  C.22./21.  Shtpregiller  438 

8  &  9,  c.i  I.  Scire  facias.  Cofts  387 

Aunt. 

4.  r.  16./1.  Pleading.    Form    567 

/8.  View.    Cofts         184 

8.  c.  19.    Copyright.    Mufic      214. 

la.  c.  16.     Ufory  43.  61a 


George  It 

i.Jl.  2.  c.  to./  20.  Augmented 

curacy 
6.  e.  16.  Woods  burnt 
li.  r.  4.   Corporate  Election 


47» 
17 


v.  R*we*  T.  49  G.  3. 


George  U. 

2.  c  23.  /  23.   Attorney's  bill  28$ 
5.  r.  30.  /.  40.    Bankrupt  274 

9.  c.  36.   Augmented  curacy      478 

11.  c.  19.  /  10.   Diftrefs  395 

12.  c.  29.   County  Rates  172 

13.  c.  18.  Conftable.  Rate.  Cor- 

poration 1 63 

19.  r.  32.     Bankrupt.    Bills    of 
exchange  127 


433  '  26.  c.  33.  Marriage  act 


STATUTES. 
Edward  I. 

13.^.1.1.46.  Writ  of  noQanter  349 

Hen.  VIII. 
at.  <\  4.   Conveyance  by  execu- 
tors 288 
27.  c.  26.  Trial  of  Welch  caufes  370 

Philip  and  Mary. 

4&  c;  c.  8.  Unlawful  abduction 
of  female  children  8,  9 

Elizabeth, 

13.  f.  10.  Ecclefiaftical  leafes       343 

14.  r.  11.  /.  17.    Ecclefiaftical 
leafes  ibid. 

Vol.  XI. 


George  III. 

9.  r.  16.    Crown  land.     Li  ml" 

tation  of  time  488 

13.  c.  84.  /  13.  Turnpike.  Ad- 
ditional hoxfes  484 
/  56.   Turnpike  gate. 
Settlement  03 
17.  c.  26.    Annuity  act                 1^+ 
r.  42.    Bricks                          300 

25.  c.  51.    Poll  horfe  doty  530 

26.  r  to.     Ship  regtfter  43* 

28.  f.  52.    Election  committee. 
Cofts  i[4 

29.  c .  68.  /  70.    Dealer  in  tc- 
bacco  1 80 

30.  c  67.    Dutham  paving  act. 

Settlement  g** 

3B  3*''-S> 


73©    TERM  OUTSTANDING. 


TRESPASS. 


32.  c.  57.     Pariflr  apprentices. 

Profecmion  46 

Apprentice.   Settlement    97 


33 
34 
3S 


c.  5.   lnfolvent  dcbtois  231 

c  63.    Ship  regiftcr  4^8 

r.  101.    Poor  removal  381 

39.  <-.  69.    Weft  India  docks         533 

44.  r.  13.    Seamen,    Efcape  af- 
ter civil  arreft  25 
c.  9S.   Poft  horfc  duty              530 

45.  r.  73.  /.  3.   Naval  and  mili- 

tary prize  619 

46.  r.  65. /.  115.   Property  tax     165 
48.1.98.   Poft  ho rfe  duty  530 

TAXES. 

SeeVosr  HoasBDtJTY.  Property 

Tax. 

TENANTS  IN  COMMON. 
See  Joint  Tenants.  . 

A  demand  of  pofleflion  by  one  tenant 
in  common,  and  a  refufal  by  the 
other,  Hating  that  he  claimed  the 
nvhofe,  is  evidence  of  an  actual  oofter 
of  his  companion.  Doe,  Lejfee  *f 
Hellings  andlVife,  v.  Bird,  E.  49  G.  3 . 

49 

TERM  OUTSTANDING. 

Where  an  old  mortgage  term  of  1 000 
years,  created  in  1727,  was  recog- 
nized in  a  marriage  fettlement  by 
the  owner  of  the  inheritance  in  175 1, 
by  which  a  fum  was  appropriated  to 
its  difcharge ;  and  no  f  archer  notice 
was  taken  of  it  till  1802,  when  a 
deed*  to  which  the  then  owner  of 
the  inheritance  and  the  reprefcma- 
tives  of  the  termors  were  panics, 
reciting  that  the  term  was  ftill  fub- 
fifting,  conveyed  it  to  others  to 
fecwe  a  mortgage;  held  that  it 
could  not  be  prefumed  to  have  been 
furrendered  aga'mft  the-owner  of  the 
inheritance,  who  was  interefted  in 
upholding  it.  Doe,  Lejfee  of  Gra- 
ham, V.  Scott,  M.  50  G.  3.        478 


TITHES. 

Due  notices  having  been  gfven  to 
the  parfon  of  the  fetting  out  the 
tithes  of  froit  and  vegetables  in  a 
garden  ;  which  were  accordingly  fct 
out  on  the  days  fpecified ;  and  the 
tithes  rot  having  been  removed  at 
the  difUncc  of  a  month  afterwards, 
when  they  had  become  rotten ;  a 
notice  then  given  by  the  owner,  to 
remove  the  tithed  fruits  and  vegeta- 
bles within  two  days,  otberwife  an 
aflion  would  be  commenced  agaiaft 
the  par  fen,  is  fufficient  notice  of 
their  having  been  fet  our,  whereon 
to  found  an  a&ion,  if  they  be  net 
remove*?.  And  due  notices  having 
been  given  of  fetting  out  tithes  of 
garden  vegetables  rj&  field  barley, 
on  certain  days  between  the  nth 
and  16th  of  September,  a  general 
notice  on  the  17th  to  the  parfon,  to 
tske  away  all  the  tithes  if  bis  (the 
plaintiff's)  lands  within  two  days, 
m  fumcient  whereon  to  found  the 
like  adion.  Kemp  v.  Filewnd,  Clerk, 
T.  49  G.  3.  3S* 


TITLE. 

&f  C0VRNANT,2.    PoWIR,2. 

sumption  of  Title* 


PaE-' 


TOB  ACCO— Dealiag  em. 
See  Vendor,  and  Vendee,  k 

TOLLS. 
See  Canal  Company*. 

TRESPASS. 

&*  Evidence,  2. 

I.  Where  the  plaintiff  had  lands  abut- 
ting on  one  fide  of  a  public  high- 
way  called  Shepherd* s-Ijou,  (which 
is  prima  facie  evidence  that  the  near- 
eft  half  of  the  lane  was  his  foil  and 
freehold,)  he  may  declare  generally 
for  a  trefpafsin  his  clofe  called  Shep* 
herd's- Lane  j  and  the  defendant  maft 

plead 


TRESPASS. 

plead  foil  and  freehold  in  another, 
ii»  order  to  drive  the  plaintiff  to  new? 
affign  the  trefpafs  complained  of  in 
the  part  of  the  lane  which  wa$  his  ex- 
clusive property.  Stevetu  v.  IFbiJiler, 
^.  49G,  3.  5, 

.2.  Jq  trefpafs  quare  claufum  fregit,  if 
'the  defendant  plead  foil  and  freehold 
in  another,  by  whofe  command  he 
juftifies  the  trefpafs,  fuch  command 
may  be  tra*crfcd  by  the  plaintiff. 
Chambers  v.  Donald/on,  E.  49  G.  3 

3.  So  in  trefpafs  for  breaking  and  en- 
tering  the  plaiiitifPs  cdlar,  rf  the 
defendant  plead  that  the  place  wh<rc, 
&c.  is  copyhold,  and  that  "the  krd, 
at  a  court,  &c.  granted  to  the  de- 
fendant a  meffuage,  of  which  the 
cellar  is  parcel ;  and  fo  JQilifies  the 
entry:  the  plaintiff  may  reply  tha< 
the  defendant  entered  of  his  own 
wrong,  and  traverfe  that  the  cellar, 
at  the  time  when,  &c.  was  parcel  ol 
the"  cuftomary  meffuage  ;  without 
(hewing  a  title  in  himfelf.  Cay  v. 
Holt%  Al.  19 G.  2.  *0.  n 

4.  A  femt  covert,  though  deferted  by 
her  hufband,  who  bad  gone  abroad, 
trading  as  a  feme  (ole,  cannot  main- 
tain trefpafs  for  breaking  and  enter 
ing  her  dwelling-houfe.  Boggett  v. 
Frier,  T.  49  G.  3.  j01 

5.  Where  one,  who  cotered  under  a 
warrant  of  diflrcfs  for  rent  in  arrear, 
continued  in  poffeffion  of  the  good! 
upon  the  premifes  for  15  days,  dur 

.  ing  the  4  laft  of  which  he  was  re- 
moving the  goeds,  which  were  af- 
terwards fold  under  thedidrefs;  held 
that  at  any  rate  he  was  liable  in  trff- 
pafs  quare  claufum  fregit  for  conti- 
nuing on  the  premifes  and  disturb- 
ing the  plaintiff  in  the  poffeffion  oJ 
his  houfe,  after  the  time  allowed  by 
law.     Winter  bourn   v,    Morgan,  T 

^4s>g.  3.  ,0; 

6.  Where  goodi  were?  diflrained  in  a 
houfe,  and  the  pcrfun,  left  in  poffef- 
lion  during  the  5  days  till  the  goods 
were  replevied,  left  them  difper  fed 


TRIAL. 
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as  he  found  them  all  over  the  houfe, 
and  went  into  all  parts  of  it  himfelf ; 
noobjVcYion  being  made  at  the  time; 
Ld.  Mansfield  left  it  to  the  jury,  in 
an  aclion  of  trefpafs,  as  evidence  of 
th*  owner's  confenc.  Wajhborn  v. 
Black,  Weflminfler Sittings  after Mieb. 

'774-  405 

7.  To  a  declaration  for  feveral  trel- 
paffes  on  the  plaintiff's  land,,  on  di- 
vers days,  &c.  the  plea  alleged, 
that  at  the  faid  feveral  days,  Sec  the 
defendant  committed  the  faid  feveral 
trefpaffes  by  licence  of  the  plaintiff: 
and  the  latter  replied  that  the  de- 
fendant of  his  own  wrong,  and  <uv/£* 
out  tbe  caufe  alleged,  committed  the 
faid  feveral  trefpaffes,  &c:  held 
that  evidence  of  a  licence  which  co- 
vered fome,  but  not  all,  of  the  tref- 
paffrs  proved,  within  the  period  laid 
in  the  declaration,  did  not  fuftain 
the  juftification  upon  the  iffue  taken 
by  the  replication.  Barnes  v.  Hunt, 
T.  49  G.  3.  451 

8.  A  plea  to  an  aclion  <  f  trefpafs,  for 
killing  the  plaintiff's  dog,  cannot 
jartify  the  ad,  by  Hating  that  the 
lord  of  the  manor  was  poffeffed  of  a 
clofe,  and  that  the  defendant,  as  his 
gamekeeper,  killed  the  dog  when 
running  after  hares  in  that  clofe  for 
the  pctfermion  of  the  hares;  fuch 
plea  not  even  Hating  that  it  was  ar- 
ceffary  to  kill  the  dog  for  the  prefer-  ' 
vation  of  the  hares ;  nor  .dating  that 
it  was  the  dog  of  an  unqualified  per- 
fon.  Fere  v. Lord  Cawdor,  M.  506.3. 

-   568 

TRIAL. 

Notice  having  been  given  for  the  trial 
of  a  caufe  at  Monmouth*  which  arofe 
in  Glamorgan /hire,  as  being  in  fac"k 
the  next  Englsjb  county  fince  the  flat. 
27  H.  8.  c*  26.  j£  4.  though  Here- 
ford be  the  common  place  of  trial; 
the  Court  refufed  to  fet  afide  the 
verdidt  as  for  a  mif- trial,  on  motion; 
the  queflion  being  open  on  the  re- 
3  B  a  cord. 


732    USES,  &c.  EXECUTED. 


USURVV 


cord.     Ambrofe  v.  Rees,  T*  49  G.  3 . 

TRUST. 

See  Canal  Company.     Uses  and 
Trusts  executed. 

TURNPIKE  ACT. 

The  general  turnpike  a&  i^G.^.  f.84. 
/  Ij.,  having  given  a  penalty,  to  be 
recovered  by  information  before  jus- 
tices of  peace,  or  by  action,  for  ufing 
a  greater  number  of  horfes  than  is 
thereby  allowed  for  the  draft  of 
waggons,  &c.  on  the  read  ;  and  the 
19th  feclion  having  provided,  that 
if  it  appear  on  oath  to  the  fatisfac- 
tion  of  any  juftice  of  the  peace  or 
court  of  juftice,  that  the  carriage 
could  not  be  drawn  with  the  ordi- 
nary number  of  horfes,  by  reafon  of 
deep  fuow  or' ice,  then  fuch  juftice 
of  peace  or  court  may  J1  op  all  proceed- 
ings before  them  refpeclively  ;  held 
that  fuch  application  fcr  a  ilay  of 
proceedings  mud  be  it  ale  to  the 
court  above  in  which  (he  action  was 
brought,  and  that  the  defence  is  net 
available  at  nifi  prius.  Robin/on  v. 
Focock,  M.  50  G.  3.  ^8  , 

USES  AND  TRUSTS  EXE- 
CUTED. 

Under  a  devifc  of  land  to  a  truftre  and 
his  heirs,  out  of  the  rents  and  profit 
to  pay  an  annuity  to  the  te(ta  tor's 
wife,  and  the  overplus  to  his  ne- 
phews ;  and  after  his  wife's  death  10 
the  uft  of  his  nephews  and  the  fur 
vivor  for  their  livea;  remainder  to 
the  uft  of  (he  truftee  to  preferve  con- 
tingent ufes  and  eftates,  &c.  during 
their  lives;  and  after  their  deceafes 
in  truji  for  the  heirs  male  of  the  bo- 
dy and  bodies  of  the  nephews ;  and 
in  default  of  fu/h  iffue,  then  to  the 
u/i  of  another  in  fee  :  Held  that  the 
limitation  in  trufi  for  the  .heirs  male 
of  the  body  and  bodies  of  tne  ne- 
phews was  executed  by  the  ihtnte, 


and  therefore  united  with  the  prior 
♦  nfe  executed  in  them  for- life;  and 
that  a  recovery  fuffercd  of  the  whole 
eftate  by  the  fur  vivor  of  the  nephew.*, 
after  the  death  of  the  other  nephew 
without  iifue,  and  after  the  death  cf 
his  own  ifTue,  bound  the  entail,  ami 
defeated  the  fubfequent  limitation  in 
fee.  D*,  Ltfjee  of  Terry  %  v.  Collier  % 
r.49G.3.  377 

USURY. 

t.  A  broker  agrees  with  the  defend- 
ants to  get  their  bills  discounted, 
and  that  he  {hall  retain  out  of  the 
money  fo  raifed  the  exorbitant  bro- 
kerage of  10/.  per  cent. ;  but  the 
broker  was  not  to  advance  the  mo- 
ney himfelf,  nor  was  his  name  on  the 
bills :  held  that  a  bill  accepted  by 
the  defendants,  and  negotiated  by 
the  broker,  upon  thefe  trims,  could 
not  be  avoided  in  the  hands  of  an 
innocent  in  dor  fee,  as  for  an  0  furious 
•confideration  within  the  ftat.  it  Ann. 
c.  16.  D agnail  v.  Wigky,  E.  49  G.  3. 

43 

2.  The  defendant  being  indebted    to 

the  plaintiffs,  his  bankers,  in  nearly 
30,000/.,  about  at, 00c/.  of  which 
was  fee u red  by  bonds  (a  confiderable 
part  of  which  was  advanced  by  them 
when  (locks  were  below  50/.}  agreed 
with  them  that  they  mould  place 
29,000/.  to  bis  credit  in  account ;  for 
which  he  was  to  pure" hale  50,000/. 
(lock,  (then  at  51})  in  their  names, 
and  account  to  them  for  the  divi- 
dends upon  fuch  (lock  as  from  the 
la  it  dividend-day :  after  which  agree* 
mem,  the  phiniiffs,  acting  upon  the 
batis  of  it,  (though  the  defendant 
never  pure  ha  fed  the  dock  fo  agreed 
upor.)  entered  in  their  hooks  the  fnm 
of  25,000/.  to  the  credit  of  the  de- 
fendant, and  continued  to  honor 
his  drafts  from  time  to  time ;  cre- 
diting him  alfo  with  other  fums  ac- 
tually paid  by  him ;  and  wrote  off 
the  amount  of  his  bonds  to  his  ere* 
dit*  and  delivered  them  up  to  hrai. 
•-  ••  Held 


VARIANCE. 


733 


Held  that  this  agreement  to  repay 
the  new  credit  of  2}>oco/.  by  the 
purchale  of  ltock  as  ac  50/.,  when  in 
fad  ic  was  more  at  the  time  of  the 
agreement  made,  though  it  had  been 
Icfs  when  a  confiderable  pare  of  the 
money  was  actually  advanced  upon 
his  general  credit,  was  11  furious  and 
void  :  but  that  nevcrtheleU  the  fum 
of  25,000/.,  credited  under  that 
agreement  by  the  plaintiffs  to  the  de~ 
Jendant  in  bis  banking  account,  was 
to  be  reckoned  againlt  tliero  upon 
balancing  the  account  of  debtor  and 
creditor  between  them,  Bolder 9  and 
Anctber  v.  jfacfybn,  Af.  50  C.  3.  612 

VARIANCE, 

1.  An  aclion  on  the  cafe  for  fetting  up 
a  certain  mark  in  front  cf  the  plain- 
tiff's dwelling-houfe,  in  order  to 
defame  him  as  the  keeper  of  a 
bawdy-houfe,  is  not  local  in  its  na- 
ture :  and  if  the  declaration,  a'ler 
describing  the  houfe  as  fituate  in  a 
certain  flreet  called  A.  llreer,  in  the 
parifh  of  0.  t\,  (there  being  no  fuch 
parifh,)  afterwards  flate  tile  nu- 
fance  10  be  erettcd  and  placed  in  the 
parijb  uforefaid,  it  will  be  afcribed 
to  linue*  and  not  to  local  descrip- 
tion;  Aid  .therefore  the  place  is  not 
material  to  be  proved  as  laid.     Jef* 

f tries  v."  Duncombe,  E*  49  G.  3.  226 

2.  In  an  aclion  (or  a  malicious  profe. 
cution,  the  copy  of  the  original  roll 
or  record  of  acquittal  given  in  evi- 
dence, ftated  the  finding  of  the  bill 
of  indictment  again  It  the  now  plain- 
tiff/* B.  R.,  the  procefs  to  bring  in 
the  party,  ber  appearance,  and  pJea 
of  not  guilty  in  Micb.  term,  and  the 
joining  of  ifl'ue  in  tbe  fame  court ; 
and  then  it  ftated  the  venire  facias 
jurat  ores  returnable  in  Hilary  term, 
and  thedlftringasjuratorcs  by  which 
the  fheriff  is  commanded  to  have  the 
jury  before  our  /aid  lord  1  be  king  at 
Weftminfter,  oh  Wednesday  next  af- 
ter 15  days  f ram  Ealler,  or  before  tbe 

I 


Lord  Chief  Juflict  if  he  mould  come 
before  tbat  time,  i.  e.  on  Toefday  next 
after  tbe  end  of  tbe  term  (Hilary),  at 
Weflminfter,  Sec.  in  tbe  great  ball  cf 
fleas  tbert ;  and  then  after  giving  a 
day  in  bank  to  the  profecutor  and 
defendant,  it  proceeded— on  which 
day,  viz.  on  Wednefday  next  after  15 
days  j  &c.  before  our  f aid  lord  tbe  king, 
at  W»,  came  the  parties;  and  the 
Chief  J  u  (lice  before  whom  the  faid 
jurors  came  to  try,  &c.  fent  here  hit 
record  (which  is  tbe  niii  prius  re- 
cord) in  tbefe  words ;  (which  are  the 
words  of  the  poiiea  indorfed  on  the 
nifi  prius  record;)  viz.  afterwards, 
on  tbe  day,  and  at  tbe  place  laft  with- 
in mentioned*  before  the  Chief  Ju{^ 
lice,  Sec.  and  fo  it  proceeded  to  fet 
out  the  trial,  and  the  verdict  of  not 
guilty ;  (which  is  the  conclusion  of 
the  pcftea  on  the  nifi  prius  record 
fcr.t  into  the  court  in  bank  by  the 
Chief  juftice:)  and  then  the  ori- 
ginal roll  proceeded— IV hereupon,  all 
tbe  prcmifts  being  feen  by  tbe  court  of 
our  faid  lord  tbe  king  now  here,  it  is 
confidcred  and  adjudged  by  tbe  faid 
court  now  here,  that  M.  IV.  (the  now 
plaintiff)  do  depart  here  without 
day,&c  — 

The  form  and  component  parts 
of  the  original  roll,  or  record  of  ac- 
quittal, being  thus  understood;  it 
follows  that  the  words  ofthepoftea, 
"  afterwards*  on  tbe  day  and  at  tbe 
place  laft  within  mentioned"  ftated 
in  the  tndorfement  on  the  nifi  prius 
record,  as  fent  by  the  Ld  •  Chief  Jot- 
lice  into  the  court  in  bank,  refer  to 
tbe  day  and  place  laft  mentioned  in  the 
diftringas  juratores  fet  forth  in  that 
record;  namely,  to  '<  Tuifdaj  next 
"  after  the  end  of  the  term,  (/ft- 
"  lary)  at  Wejlminfter,  See.  in  the 
"  great  hall  of  pleas  there,"  which 
was  the  day  and  place  at  nifi  prius 
given ;  and  not  to  the  "  Wednefday 
•*  next  after  1 5  days,  &c.  before  our 
•'faid  lord  tbe  king  est  W.,"  which 
was  the  return  day  in  bank  in  the 

fubfeqaeat 
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fubfequent  term,  and  consequently 
after  the  trial  was  had ;  tnough  the 
ftate^ncnt  of  this  return-day  inter- 
venes  on  the  ro'l  between  the  ftate- 
ment  of  the  day  find  place  given  to 
the  jury  in  the  dtftringas,  and  the 
statement  of  the  poflea  indorfed  on 
the  nifi  prius  record  as  fent  in  by  the 
Lord  Chief  Jufticc. 

And  as  by  the  roll  it  appeared  that 
the  trial  was  at  nifi  prius,  and  the 
judgment  of  acquittal  in  bank ;  it 
was  therefore  held  not  .to  prove  an 
allegation   in  the   declaration,  that 
"  the  defendant  (ihe  now  plaintiff) 
♦•  on  Wednefday  next  after  15  days, 
•'  Sec.  in  the  court  of  our /aid  lord  the 
*'  iiar,  before  the  king  him/elf,  at  W. 
•*  he/ore  the  Lord  Chief  Jufiice  af. 
"  figned  to  hold  pleas  before  the 
«  king  himfelf,  &c. ;   W.  J,  being 
"  aflociated  with  him,  &c;  was  in 
*'  due  manner  and  according  to  the 
••due  course  of  law  by  a  jury  of  the 
m  bid  county  of  Af.  acquitted,  ice. ;" 
which  allegation  fuppofed  the  trial 
to 'have  been  in  hank  on  the  return  ~ 
day  th  ere  given .   Woodford  and  Mary 
his  Wife  v.  Afoley,  M.  50  G.  3.  508 
5.  An  allegation  in  a  declaration,  with 
a  prout  patet,  Sec.  that  the  plaintiffs 
hy  the  judgment  of  the  court  recover ea 
agaralt  the  bail,  is  not  proved  by 
the  production  of  the  recognizance 
•f  bail,  and  the  fcire  facias  roll, 
which  latter  concluded  in  the  com* 
mon  form.— Therefore  it  is  confi- 
itrtd  that  the  plaintiffs  have  their 
execution  thereupon  again  ft  the  bail : 
for  this  is  an  award  of  execution ;  cr  at 
moll  a  judgment  of  execution  t  and  not 
a  judgment  to  recover*    Pbillipjbn  v. 
Mangle**  M.  50  G.  3.  516 

4.  For  variance  between  the  words  of 
a  covenant  in  a  deed  as  declared  on, 
and  the  fubftance  and  legal  effect  of 
fbch  words  as  qualified  by  other  co- 
venants in   fuch  deed  5  fee  COVE- 
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VENDOR  AND  VENDEE. 

f   VENDOR  AND  VENDEE. 

I.  A  factor  felling  a  parcel  of  prize 
manufactured  tobacco,  con  figned  10 
him  from  his  correspondent  at 
Guernfey,  of  which  a  regular  entry 
was  made  on  importation,  but  with- 
out having  entered  himfelf  with  the 
excife  effice  as  a  dealer  in  tobacco, 
nor  having  any  licence  as  fuch,  may 
yet  maintain  an  action  again  ft  the 
vendee  for  toe  value  of  the  goods 
fold  and  delivered  :  and  this,  though 
the  tobacco  were  fent  to  the  drJ:ml- 
ant  without  a  permit,  at  his  defire  ; 
there  being  no  fraud  upon  the  re- 
venue,, but  at  mod  a  breach  of  reve- 
nue regulations  protected  by  penal- 
ties: even  if  fuch  factor  could,  upon 
this  Jingle  and  accidental  in  ft  .1  nee, 
be  conftdered  at  a  dealer  in  tobacco 
within  the  meaning  of  the  fiat* 
79  Geo.  3.  c,  68.  /.  70.,  whtch  re- 
quires every  perfon,  who  (hall  efedin 
tobacco,  fir  (I  to  take  oat  a  licence 
under  a  penalty.  John/on  v.  Hudjeu$ 
£,  49  6.  3.  180 

2.  Where  turpentine  in  calks  were  fold 
by  auction  at  fo  iruch  per  cwt.,  and 
the  cafks  were  to  be  taken  at  a  cer- 
tain marked  quantity,  except  the 
two  I  a  ft,  out  of  which  the  feller  was 
to  fill  op  the  reft  before  nhty  were 
delivered  to  the  purchafer  ;  on  which 
.account  the  two  la  ft  cafks  were  to 
be  fold  at  uncertain  quantities ;  and 
'  a  depofit  was  to  be  paid  by  the  buy- 
ers at  the  time  of  the  fale,  and  the 
remainder  within  30  days  on  the 
goods  being  delivered:  and  the  buy- 
ers had  the  option  of  keeping  the 
goods  in  the  warehoufe  at  the  charge 
of  the  feller  for  thofc  30  days,  after 
which  they  were  to  pay  the  rent : 
and  the  buyers  having  employed  the 
warehoufeman  of  the  feller  as  their 
agent,  he  filled  upfome  of  the  ciflts 
out  of  the  two  laft,  but  left  the  bangs 
out  in  order  %  enable  the  cuftom- 
houfe  officer  to  guage  them;  but, 
before  be  could  fill  op  the  reft,  a  fire 

contained' 
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confumed  the  whole  in  the  ware- 
boufe  within  the  30  days:  held  that 
the  property  parted  to  the  buyers  in 
all  tne  caflcs  which  were  filled  up, 
becaufe  nothing  farther  remained 
to  be  done  to  them  by  the  (filer : 
for  it  was  the  bufinefs  of  the  buyers 
to  get  them  guaged,  without  which 
they  could  not  have  bee?  removed  : 
and  the  ad  of  the  warchoufeman  in 
leaving  them  unhanged,  after  oiling 
them  up,  which  was  for  the  purpofe 
of  the  guaging,  mud  be  taken  to 
have  been  done  as  ngent  for  the 
buyers,  whole  concern  the  goaging 
was :  but  the  property  in  the  calks 
not  filled  up  remained  in  the  feller, 
at  whofe  rifle  they  continued.  Rttgg 
v.  Minttt,  E.  47  G.  3.  2 10  | 

3.  Theftat.  17G.  3.  r.  42.,  which  re- 
quires bricks  for  fale  to  be  of  cer- 
tain dimenfions,  and  gives  a  penalty 
for  a  breach  of  that  regulation, 
being  parted  to  protect  the  buyer 
again  ft  the  fraud  of  the  feller;  if 
bricks  be  fold  and  delivered  under 
the  ftatutable  fize,  unknown  to  the 
buyer,  the  feller  cannot  recover  the 
value  of  them.  Law  v.  Hodfon>  T. 
49  C.  3.         ^  300 

4.  The  (ole  regiftered  owner  of  a  fhip 
gave,  orders  for  materials  to  be  fur- 
nifhed  and  work  to  be  done  for  the 
repairs  of  it ;   bat  before  all  the  ar- 
ticles were  delivered  on   board   he 
conveyed  the  vcflcl,  with  all  its  fur* 
niture,  to  another  by  a  bill  of  fale. 
which   was   duly    regiftered .:    held 
that  the  vendee  was  not  liable  for 
any  of  the  goods  furnifljsd  before  the 
legal  title  was  conveyed  to  him  and 
regiftered  in  the  manner  prefcribed 
by  the  regtftry  a&s ;  whatever  equi- 
table agreement  might  have  exifted 
before  between  tiira  and  the  vendor 
for  the  conveyance  of  the  whole  or 
a  mare  of  the  (hip,  which  was  un- 
known to  the  tradefman :   nor  was 
the  vendee  even  liable  for  any  of  the 
goods  delivered  on  board  after  the 
fale  to  him,  by  virtue  of  the  previous 


orders  of  the  vendor,  to  whom  the 
credit  was  perfonally  given:  bat  the 
vendee  was  held  liable  for  artidea 
which  were  ordered  by  the  captain 
for  the  ufe  of  the  fhip  after  the  legal 
title  was  transferred  to  him.  frrcv- 
btlia  v.  Ro*ut,  T.  49  G.  3.         435 

VENUE. 

1 .  An  action  on  the  cafe  for  fctting  ap: 
a  mark  in  front  of  the  plaintiff** 
dweUing-houfe,  in  order  to  defame 
him  as  the  keeper  of  a  bawdy-houfc. 
is  not  local  in  its  nature:  and  if 
the  declaration,  after  describing  the 
hoof*  as  fituatc  in  a  certaio  ttreet 
called  A.  St.  in  /be  parijb  0/  0.  jf. 
(there  being  no  fuch  parifh)  after- 
wards ftate  the  nufance  to  h**ri3el 
and  placid  in  the  parijb  aforefaid;  it 
will  be  afcribed  to  <venuex  and  not  <• 
local  description  ;  and  therefore  the 
place  is  not  material  tp  be  prove! 
as  laid.  JefferUs  v.  Duncon&t,  £. 
49  G.  3.  226 

2.  Rule  for  changing  the  venue  to  be 
drawn  upon  reading  the  declaration. 
Reg.  Gen*  T.  49  G.  3.  ajj 

VOYAGE  ENTIRE. 
See  Liverpool  Dock  Duty. 

WALES, 

See  Trial,  i. 

WASTE. 

Whore  copyholder  for  life  cut  trees, 
though  none  were  applied  to  the  re- 
pair of  the  prcmifes  till  feveral 
months  after,  and  after  ejectment 
brought  as  for  a  forfeiture,  and  mod 
of  them  Hill  remained  unapplied, 
but  parts  of  the  premifes  were  ftili 
out  of  repair ;  it  is  a  queftion  for 
the  jury  whether  they  were  cut  boni 
fide  for  the  purpofe  of  repair,  and 
were  in  a  courfe  of  application  for 
that  purpofe :  and  there  being  no 
evidence  that  they  were  to  be  ap- 
plied tg  any   other   purpofe,    the 

Court 


7S6     WEST  INDIA  DOCK. 

Court  refufed  to  fet  afide  a  verdicl 
for  the  defendant.  Dee%LeJie  of 
Foley %  v.  Wilfin*  E.  49  G.3.        56 

WAY. 

&f  HlCHWAT. 

WEST  INDIA  DOCK. 

v.  The  flat.  39  C  3.  c.  69.  /  137- 
giving  to  Weft  India  (hips,  which 
have  discharged  their  homeward 
bound  cargoes  in  the  docks  of  the 
Wtfl  India  Company,  •«  the  afe  of 
the  light  dock  for  a  time  not  ex- 
ceeding fix  months  from  the  time  of 
unloading/'  on  payment  of  the  ton- 
nage duty  of  6 j.  $d.,  payable  on  the 
entrance  of  fuch  (hips  into  the  im- 
port dock,  does  not  entitle  the 
owners  to  (hip  (lores  intended  for 
the  afe  of  fach  (hips  as  part  of  their 
outfit*  over  the  wharfs  of  the  light 
dock,  without  payment  of  wharf- 
age and  porterage,  as  in  cafe  of 
other  goods  (hipped  by  way  of  mer: 
chandize  on  the  outward  bound  voy- 
age: aliter,  as  to  neeeffaries  intended 
fbr  the  immediate  ufe  of  fuch  (hips 
while  lying  in  the  dock  during  the 
time  allowed  by  the  act.  Blackttt 
v.  Smtb%  M.  50  G.  3.  533 

a.  And  the  company  were  held  entitled 
to  retain  fuch  porterage  as  well  a& 
wharfage,  though  the  plaintiff  bad 
refufed  the  aJfiftance  of  the  compa- 


WITNESS, 

ny's  fer vanes*  and  had  employed 
his  own.  '4*533 

WHARFAGE  AND  PORTER- 
AGE. 

See  West  India  Dock,  2* 

WILD.  FOWL. 
Stt  Action  ojc  the  Case,  8,  9* 

WITNESS. 
See  Evidence. 

1  •  A  woman  cannot  give  evidence  of 
the  non-accefs  of  her  hu/band  to 
baftardize  her  iffue,  tboogn  he  be 
dead  at  the  time  of  her  examination 
as  a  witnefs :  and  therefore  an  order 
of  feflioa,  flated  by  that  court  to  be 
founded  in  part  upon  credence  given 
to  her  teftimony  of  that  fad,  was 
qua(hed.  The  King  v.  The  Inhabi- 
tants of  Ktat  E.  49  G.  3.  132 

2.  A  witnefs  admitting  her  (elf  to  have 
before  fworn  falfely  upon  the  parti- 
cular point,  but  attributing**  to  the 
perfuafion  of  the  defendant,  is  not 
an  incompetent  witnefs  againft  him  on 
an  indictment  for  a  confpiracy  ;  but 
the  objection  goes  (trongly  to  her 
credit.    The  King  v.  Teal,  T.  49  G.  3 . 
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WOODS. 
See  Burning  Woods. 
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